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THIS MORTGAGE, SECURITY AGREEMENT AND FIXNTURE FILING (this
"Security lustrument”) is made as of 3 n e 1998, by 701 WEST WILLOW,
L.L.C., an Illineis limited liability company. having an address at ¢/o
Bilmar Properties, 1777 North Clybourn, Chicago, 11 60614 ("Borrower™), to HSA/WEXFORD

BANCGROUP, L.L.C., an lllinois limited liability company, having an address at 180 N,
Wacker Drive, Chicago, [L 60606 ("Lender").

WITNESSELH:

Wel:REAS, Borrower has requeated that Lender make a foan to Borrower in the
aggregate prncipal amount ot EIGHT HUNDRED EIGHTY THOUSAND FIVE HUNDRED
FIFTY DOLCARS ($880,550.00) (the "Loapn"); und

WHEREAS, Leuder has agreed to make the Loun to Borrower upon, and subject to, the
terms and conditions sertorth herein and in the other Loan Documents (as hereinafler defined);

WHEREAS, concurrently-ierewith, Borrower hay delivered to Lender its Promissory
Note of even date hergwith in theamaunt of the Loan {us the same may hereafter from time to
time be modified, amended, replaced restated, supplemented. renewed, or extended, and any
note(s) issued in exchange theretor or inGubstitution thereof, collectively, the "Notg") in
evidence of the Loan, with interest from the dote hereof at the rates set forth in the Note, such
interest and the principat amount thereof to be-paynble in accordance with the terms and
conditions provided in the Note;

WIHEREAS, the Note is due aidd payable on the firsi day of A 22023 if not
sooner in uccordance with the terms and conditions thereof’

WHEREAS, Borrower desites Lo secure the payment of thie U ot (as hereinalter defined)
and the performance ot all of the Obligations {as hereinafler detined).

NOW THEREFORE, in consideration of the making of the Loan and o:h2t good and
vailuable consideration, the receipt and legal sufficiency of which are hereby ackiaewledged,
Borrower hereby agrees, covenants, represents and warrants with and to Lender as follows:

t8b

Article | - GRANTS OF SECURITY

Section L.t PROPERTY MORTOAGED. Borrower does hereby irevocubly
mortgaye, grant, bargain, sell, pledge, assign, warrant, transfer and convey to Lender, and grant a
security interest to Lender in, with power of sale, all of Borrower's right, title and interest in and
to the following property, rights. interests and estates now owned or herealfter acquired by
Borrower, whether now existing or hereafter created (collectively, the "Property"):

bt 23

(a) Land. The real property described in Exhibit A attached hereto and
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made ¢ part hereot {the "Land" ).

(h) Additional Land. Al additional lands, estates and development
rights hereatter acquired by Borrower for use in connection with the Land and the
development of the Land and all additional lands and estates therein which may,
frem time to time, by supplenental mortgage or otherwise be expressty made
subject to the Jien of this Security Instrument;

(¢} lmprovements. All buildings, structures, fixtures, additions,
enlargements, extensions, muditications, repairs, replicements and improvements
now or herealter erected or located on the Land (the "lmprovements™;

W@y Lasements. All casements, rights-of-way or use, rights. strips and
goresaf Tand, streets, ways, atleys, passages, sewer rights, watee, water courses,
water rights and powers, wir rights and development rights, and all estates, rights,
titles, inierests, privileges, liberties, servitudes, tenements, hereditaments and
appurtemancesolany nature whatsoever, in any wity now or hereafier belonging,
relating or pertaining to the Land or the Improvements and the reversion and
reversions, remainaey and remainders, and afl land lying in the bed of uny strewt,

road or avenue, opened or proposed. in front of or adjoining the Land ta the center

tine thereol, and all the esttes, rights, titles, interests, dower and rights of dower,
curlesy and rights of curtesy, property, possession, clain and demand whatsoever.,
both at Taw and in equity. of Bortover of, inand to the Land and the
Improvements and every part and parze! thereof, with the appurtenances therelo;

(€} Lixtures and Personat Pronsiiy. Al machinery, equipment,
fixtures (including, without limitation, al} heating, sir conditioning, plumbing.
lighting, communications and elevatar tixtures) aedother property of every kind
and nature whatsoever owned by Borrower, or in whiclh Borrower has or shall
have an interest, now or herealter located upon the Land orthe Emprovements, or
appurtenant thereto, and usable in connection with the present.ae future operation
and occupancy of the Land or the Improvements and all builging egquipment,
materials and supplies of any nature whatsoever owned by Borrowier, or in which
Borrower has or shall have an interest, now or hereafter localed upondbe Land or
the improvements, or appurtenant thereto, or usable in conneetion withihe present
or future operation and eccupaney of the Land or the Improvements (collectively,
the "Personal Property™). wd alt proceeds and products ol the above;

(" Leases and Rents. Al enses und other apreements affecting the
use. enjoyment or occupaney ol all or any portion of the Luand or the
Improvements heretotore or herealler entered into (the "Leases™), whether before
or after the filing by or against Borrower of any petition for reliet under 11 US.C,
§107 et seq., as the same may be amended from time to tine o any sueeessor
statule thereto (the "Bankruptey Code™), and all right, title and inderest off
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Borrower, its suceessors and assigns therein and thereunder. including, without
limitation, cash or other collateral deposited 1o secure the performinee by the
lessees ol their obligations thereunder: and all rents, additionitl rents. revenies,
issues and profits (including all oid and gas ar other mineral royalties and bonuses)
from the Land and the Impravements, shether paid or aceruing before or alter the
filing by or against Borrower ol any petition for reliel under the Bankruptey Code
(the "Rents”y and all proceesds tron the sule or other disposition of the Leases and
the right to reeeive and apply the Rents:

() Condemmation Awaeds. Al aswards or payments, including interest
thercon, which may hertolore and hereatter be made with respeet to the Property,
ovhether from the exercise of the right ol eminent domain (including, without
apditation, any transfer made in licu of or in antivipation ol the exercise of the
tigit o fur a change of grade, or for any other injury to or decrease in the value
ol the Froperty:

(h) ~Ansurance Policies and Proceeds. Al insurance policies covering
the Property and Hdroceeds of and any uneared premiums on any such policies,
including. without Tinutation, the right 1o receive and apply the proceeds ol any
insurance. judgments, Orsvitdements made in licu thereoll for damage (o the
Propertys

i Tax Certiorari. Al eztunds, rebates or eredits in connection with a
reduction in real estate taxes and assezsments charged against the Property as a
result of tx certiorart or any applications fr proceedings tor reduction, whether
arising or aeeruing betore ar after the diwe hereo!!

(i) Rights. The right, in the name and eabehall of Borrower, to
appear in and delend any action or proceeding broughi-with respeet o the
Praperty and 1o commence any action or proceeding o proect the inferest of
Lender in the Property;

(kY Agreements. All agreements. contraets, certificates sastruments,
franchises, permits, licenses, plans, specifications and other documenis now or
hereafter entered into, and all rights therein and thereto, respecting or pertaining
the use, oceupation, construction, management or operation of the Land and any
part thereo! and any lmprovements or respeeting any business or activity
conducted on the Land and any part thereof and all right, titde and interest of
Borrower therein and thereunder. including. without limitation, the right, upon the
happening of any default hereunder. to reecive and colleet any sums payable to
Baorrower thereunder;

(h) Trademacks. Al tradenimes, trademarks, servicemarks, logos,
copyrights, goadwill, books and records and all other general intangibles relating
3

CECYREH6




UNOFFICIAL COPY

to or used i connection with the operation of the Property;

tm Aceounts. Al deposits and aecounts of Borrower made with or for
the benelit of Lender uider any of the Toan Docaments;

(v Aceounts Reveivable, Al right title and interest of Borrower
arising from the operation ol the Property it and to all payments for goods or
property sold or leased or for services rendered, whether or hol yet cared by
performance, and not evidenced by an instrument or chattel paper. inchuding,
wilhiout fimitation, all accounts arising from the operstion of a mobile home park
or manufietured housing community, it any, on the Property and all rights, it any,
to payment from any consumer ceedit/charge card organization or entity: and

(w)  Other Rights; Replacements and Conversiony. Any and all other
rights ol Borrower in and o the items set Torth in Subsections (u) through (1)
aboveand all reneswals, substitutions, improvements, aceessions, attachments,
achlitions, teptacements wd all proceeds (whether cash or non-cash, tovable or
immuovable, tangidle or intangible) to or of each of the itemy set forth in
Subsections () thiveagh (0) above, and all conversions of the seeurity constituted
thereby (whether voruntary ar involuntary and in whatever form} so that,
inmediately upon suchavnewal, substitution, improvement, aceession,
attachment, addition, replacsmueat or conversion, as the case may be, and i each
such case. the foregoing shall e deemed a part of the Property and shall
automatically become subject to theddien of this Security Instrument as fully and
completely and with the same prionty il effeet as though now awned by
Porrower and specilically deseeibed heezin, withaut any further mortgage or
assignnment or conveyanee by Borrower.

Section 1.2 ASSIGNMENT OF RENTS. Borrowerderehy absolutely and
unconditionally assigns o Lender Borrower's right, title and interesy inand to all cusrent and
futare Leases and Rents: it being intended by Borrower that this assigiimeneonstitutes o present,
absofute assignmentad not an assignment for additional security only, Newertheless, subjeet to
the terms of this Seetion 1.2 und Section 3.6, Letder grants 1o Borrower a reveczble license o
collectand receive the Rents. Borrower shall hold a sulticient portion ol the Rents in trust for
the benetit of Lender to diseharge all current sums due on tie Debt.

Section 13 SECURLEY AGREEMENT FINTURE FILING. () This Security
instrument is both a eead property maortgage and a "security agreement™ within the meaning of the
Uniform Commercial Code as adopted and enacted by the State or Commaonwealth whete the

Praperty is located {as amended, modified or replaced from time to time, the "UCC™). The %%

Property includes both real and personal property and all other rights and interests, whether d o

tangible or tntangible in nature, of Borrawer in the Property. Borrower hereby grants to Lender, %:

as seeurity for the Obligations, a sevurity interest in the Property 1o the (ull extent that the 2N

Property iy be subject to the UCC (said portion of the Property so subject 1o the UCC, the g}
4
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"UCC Collateral™). Borrower hereby irrevacably appoints Lender as its attorney-in-tact, coupled
with an interest, to tile with the appropriate public oflice on its behaltany linancing.
continuation or other statements signed only by Lender, as seeured party, in conneetion with the
UCC Collateral.

(bt From the date of its recording, this Sccurity Instrument fugther constitutes
& financing statement filed as a fixtare Nling and covers gouds which are or are to become
lixtures on the Property. For this purpose, Borrower is the "Debtor.” and its name and mailing
address are set forth in the preamble ol this Seeurity Tnstrument. Lender is the "Secured Party”
and its name sand mailing address wlso are sei forth in the preamble of this Security nstrument.
This docunwnt covers goods which are or are to become fixtures and personal property. ‘The
staterment describing the portion of the Property comprising the fixtures and persenil property
seeured hereby s st torth as Section 1i(e) of this Seeurity Instrument.

Seetion 4 Prepai oF Monies Hetn. Borrower herehy pledges to Lender any
and all monies now oricreafter held by Lender, including, without himitation, any sums
deposited in the Reserve Fusd fas hereinaler delined), Net Proceeds (as heretnafier detined) and
condenmition awards or paymens e conhection with the Property, as additional security for the
Obligations until expended or apphied s provided in this Seeueity Instiament,

CONDITIONS TO GRANT

TO HAVE AN TO THOLD the abaye granted and deseribed Property unto and lo
the use and benelit ol Lender, and the suecessers arctassigns of Lender, WITT POWER OF
SALLL torever,

PROVIDED, HOWEVER, these presents are vparvihe ¢xpress condition that, it
Borrower shall well and truly pay to Lender the Debtat the time Gad in the manner provided in
the Note and this Seeurity nstrament, shall well and truly perlortn the other Obligations as set
forth in this Security nstroment and shall well and traly abide by and coriply with cach und
every covenant and condition set forth heretn, in the Note and in the other Leag Documents,
these presents and the estite hereby granted shall cease, terminate and be vork

Article 2 - DEBT AND OBLIGATIONS SECURED

Section 2.0 Dent. This Security Instrument and the grants, assighments and
tristers made herein are given for the purpose af securing the following, in such order of
priority as Leader muy determine in its sole discretion (the "Debt“): o

G0 the pavment of the indebledness evidenced by the Note;
th)  the payment ol interest, detaultinterest, Tate charges, prepayment "'é

consideration and all other moneys agreed or provided to be puid by Borrower in the
b
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Note, this Security Instrument and the other Loun Documents;

() the payment of all sums advimeed pursuant to this Seeurity [nstrument or
any other Loan Document to protect and preserve the Property and the lien and security
interests created hereby: and

() the payment ol all sums advanced and costs and expenses incurred by
Lender in conneetion with the Loan or any part thereof, any renewal, extension, increase,
change of or substitution for the items set forth in Subscetions () through {¢) above or
any_part thereof, or the aequisition ar perleetion of the security therefor, whether made or
incurred at the request of Borrower or Lender.

Scciion 2.2 ORLIGATIONS, This Seeurity [Instrument and the grants,
assignments and transfers made herein are also given for the purpose of securing the performance
of all other obligations oy Borrower contained herein and the performance of ¢ach obligalion of
Borrower contained inie other Loan Documents (all of such obligations, together with
Borrower's obligations tor the sayment of the Debt, collectively, the "Obligations").

-

Article 3 BORROWER COVIENANTS

Borrower covenants and agreds that:

Section 31 PayMENT OF DT (Barrower will pay the Debtat the time and in
the manner provided in the Note and the other Loan Daciments.

Seetion 3.2 INCORPORATION BY REFERENCE. Al the covenants, conditions and
agreements contained in (a) the Note, and (b) any and all of thedaseuments, instruments and
agreements othey than the Note and this Security Instrument now o bareafler executed by
Horrower and/or others and by or in favor of Lender. which wholly o paitially seeure or
graranty payment of the Debt (the "Other Security Documents”; the Note, iwrsother instrunent
which from time to time may evidence any portion of the Debt, this Security Basteument and the
Other Seeurity Documents, as each of the sanie may be amended, modified, extended. renewed,
restated, consolidated, substituted, supplemented or repliced from time to lime, collestively, the
"Loan Decuments™), are hereby made a part of this Sceurity instrument 1o the same exlent and
with the same foree s it {fully set Torth herein,

Section 3.3 INSURANUE.

——l

() Borroser shall obtain and maintain, or cause to be mitintained, insurance
for Borrower and the Property providing at Jeast the Tollowing coverages:

(1Y Insurance against loss or damage by Tire, casualty and other hazards os
now e or subseguently may be covered by an "ull risk™ poliey or o policy covering
6
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"special” causes ol loss, with sueh endorsemonts as Lender may from time o time
reasonably require and which are customarily required by institwtional lenders of simil
properties similarly situated, ineluding, without fimitation, building ordinance and faw,
lightning. windstorm, civit commotion, hail, riot, strike. water damage, sprinkler leakage,
cotlapse, malicious mischivl, explosion, simoke, aireratt, vehicles, vandalism, falling
objects and weight of snow, ive or sleet, and covering the lmprovements and Personal
Property in an mmount equal to one hundred pereent (100%) of the full insurable
replacement value of the Improvements and Personid Property (exclusive of foolings and
foundations below the fowest basement foor) without deduetion for deprecintion. The
determination of the replacement costunownt shadl be adjusted annually to compiy whih
thae vearirements o the insurer issuing the coverage or, at Lender's election, by relerence
to suck Tndexes, appraisals or information as Lender determines in s reasonable
diseretion, sad, unless the insurance required by this paragraph shall be effeeted by
blanket and/or nmbrelle policies in accordanee with the requirements of this Security
nsteument, thegpoticy shatl include infltion guard coverage that ensures thit the policy
limits will be inreased over time to refleet the eflect ol inflation. Each policy shall,
subject to Lender's dppraval, contain a replacement cost endorsement, without deduction
for depreciation and either an agreed amount endorsentent or i waiver of any co-
insurance provisions, and siadbprovide for deductibles in such amounts as Lender may
permil in its sole discretion.

(23 Commercial general Hiabilay insuranee under a policy containing
"Comprehensive General Liability FormdsPeoverage (or a comparably worded form of
coverage) and the "Broad Form CGL" endoraeaent (or a palicy which otherwise
incorporates the kinguage of such endorsemendy/providing coverage on an oceurrence
(not "claims made") basis, which policy shall incinde.suithout limitation, coverage
against claims tor personal injury, bodily injury, death and property damage lability with
respect to the Property and the operations related theretowhether on or off the Property,
and the following coverages: Employee as Additional Insures.-Produet
Liability/Completed Operations: Broad Form Contractual Liability, Independent
Conteaetar, Personal Injary and Advertising Injury Protection, Medizai Payment (with a
minimum limit of Five Thousand Dollars ($5.000) per persond, Browd4: i Cross Suits
Liability Endorsement, where applicable, hired and non-owned automolile zoverage
{inctuding rented and leased vehicles), and, it any aleoholic beverages shali e sold,
manufactured or distributed on the Property. liguor liability coverage, all of which shall
be in such amounts s Lender may from time to time reasonably require, but not tess than
One Million Dollars ($1,000,000) per occurrence with a general aggregate limil of Three
Million Dollars ($3.000,000). [ such Policy shall cover more than one property, such
fimts shall apply on a “per location™ basis. 11 any clevators, health elub facilities or
swinming pools aree focated on the Property, the foregoing amounts shall be increased to
Three Million Dollars ($3,000,000) and Six Million Dollars ($6,000.000), respectively.
Such liability policy shall delete the contractual exclusion under the personal injury
coverage, il possible, and if available, shall include the following endorsements: Notice
of Accident. Knowledge of Oceurrence, and binintentional Error and Omission.

7
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(3 Rental insuranee (which shall be deemed to include busiuess income
insuritnee where applicable) (1) with loss pavable to Lender: (i) covering all visks
requited o be cavered by the insurance provided tor in Section 3360015 and (i) i s
amount egual o the greater of (x) not less than one hundred percent (100%) ol the actual
Rent for the preceding twelve ¢12) momh period or (v) the sanuabized rent based upon
the most recent quineterly rent voll tnctuding, i either case, the total amoum ol all other
charges which are the legal abligations of abl wnunts, lessees and sublessees of the Land
and’or the Improvements under the Lepses. The amount of such restal insurance shall be
determined upon the execution of this Security Instrument and onee eaeh calemdur year
therestier based on Borrewer's reusomuble estimate of rental income or projucted gross
reventes from uperations, as the case may be. from the Property for the suecevding
twelved 2 months as approved by Lender, The rental insurance shall inelude either an
agreed amaunieadorsement or a waiver ol ahy cosinsuranee pm\'isiuns. 50U O prevent
Borrower, Letlveand any other insured thereunder from being o co-insurer, I Lender
shall require business income insurance in addition to the foregoing rental insuranee, such
business income shatlb4 A} cover the same perils o loss as are veguited to be covered by
the property insuranee regaited under Section 336000, (13) be i an amount equal 1o the
projected apnual gross incofw frow the Property, based upon Borrawer's reasonuble
estimate thereod as approved bt cnder, (Cy inchude either an agreed umount eidorsement
or i waiver ofany co-insurance provizians, so as o prevent Borrower, Lender and any
olther insured thereunder from being o co-insurer, and (1) and provide that any covered
Joss thereunder shall be payable e Lenaer,

{4 Durlig the period of any new construetion on the Land, o so-called
"Builder's All-Risk Completed Value" or "Course of Sanstruction” insurance policy in
non-reporting torm for any improvements under comstruston, including, without
limitation, for demotition and nercased cost of construeieaor renovation, in an amount
equal to one hundred percent (100%) of the estimated replicatsent cost vidue on the date
of campletion, inchuding "soll cost™ coverage, and Worker's Corapensation Insuranee
covering afl persons engaged in such consteuetion, in an amount at 'eas! equal w the
minimum requited by kiw. Inaddition, cach contractor and subvonteacroeshall be
required to provide Leader with a centifivate of instrance for (i) Worker' s Compensation
Insurance covering all persons engaged by such contractor or subeontractor i such
comstruction in an amorat at keast equal o the minimum required by law, and {ii) general
fiability insurance showing minioum limits of at Jeast Five Million Dollars ($5.000,000),
including coverage or products and completed operations. Each contraetor and
subcontractor afso shall cover Borrower and Lender as an additional insuced under such
liabitity policy and shall indemnity and hold Borrosver and Lender harmless fron and
against any and all ¢laims, damages, habilities, costs and expenses arising out ol relating
to or otherwise i comweetion with its performance of such construction,

136

(5)  Ithe Property contains steam bailers, steam pipes, steam engines, steam
turbines or other high pressure vessels, insurance covering the major components of the

GoCN
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central ireating, air conditioning and ventilating systems, boilers, other pressure vessels,
high pressure piping and machinery, elevators and escalators, i any, and other similar
equipment installed in the Improvements, in an amount equal to one hundred percent
(100%) of the ull replacement cost of the Property, which policies shall insure against
physical damage to and loss o vceupaney and use v the Improveents arising out of an
acciddent or breakdown covered thereunder.

(b)y  Flood insuranes with a deductible not to exceed Three Thousind Dollars
($3.000). or such greater amount as may be satisfactory to Lender in its sole discretion,
andin an amount equad to the full insurable value of the Properly or the maximum
arnount available, whichever is less, if the Property is located in an area designated by the
Secretzeyy of Housing and Urban Development or the Federal Emergeney Managenent
Ageney i Baving special flood hazards.

(7 YWorker's compensation insuranee o other similar insurance which may be
required by governmental authorities ar applicable fegal requirements in an atmount
least equal o the mindoim required by Jaw,

(8)  Suchother imsarance coverages, in such amaounts, and such other forms
amd endorsements. as may from tie t time be required by Lender and which are
custamirtly required by institutiong ! lenders o stmilar properties, sitilasly situnted,
including, without limitation. coveraghs against other insurable hazards (including, by
wity ol exatuple only, earthquake, sinkhoteand mine subsidence), which at the time are
commuonly insured againstand generally available,

(b Al insurance policies required uedee this Section 3.3 (cach, a "Policy” and
collectively, the "Policies™) shadl luve o tem of not fess ta One vear and shall be iy the form
aned amount and with deductibles as, from time to time, shull be fuasombly aceeptable to Lender,
under valid and entorecable policies issued by financially responsibic fasurers cither licensed to
transact business in the State where the Property is located, ar obtained theough a duly authorized
surplus line insuranee agent or atherwise in contormity witls the laws of suchASiale, with (1) o
rating ot nat less than the tird {3rd) highest rating category by either Standand 2o800r's Ratings
Group, Dult & Phelps Credit Rating Co., Moody's Investors Serviee, Ine., Fiteh Javestors
Service, Ine. or any suecessors thereto (each, o "Rading, Agetey™). or (23 an AM. Best Company.,
fae. peneral policy rating of’ A or higher und a Hinanctal size category of not Jess than N
Originals or certified copivs of all Policies shalt e delivered o and held by Lender,

() Al Pelicies shall name Leader as an insured or additional insured, shail
provide tor Toss payable solely to Lender (Bovvower aprecing o turn over to Lender any proceeds
that it might etherwise receive tor application as set Torth hepeiny and shall contaie (i) standard
"ton-contributory mortpagee” endorsement ot its equivalent relating, inter alip, to recovery by
Lender notwithstanding the negligent or wiliful acts or omissions ot Borrowet and
notwithstanding () oecupaney or use o the Property for purposes more hazardous than those
perntitted by the terms ot such Policy, (h) any Toreelosure or other action taken by Lender

9
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pursuant to this Security {nstewment upan the accurrence of an Event of Deluult (as hereinalter
defined). or (¢) any change in title or ownership of the Propertysand (i} a provision that such
Policies shail not be canceled or amended, including, without limitation, any amendment
reducing the scope or limits of coverage, or failed o be renewed, without al least thirty (30) days
prior written notice to Lemder invach instance. With respuect o Policies which require payment
of premiums annually, not less than thirty (30) days prior o the expiration dates of such Policics,
Borrower shall pay such amount, except to the extent Lender is reserving sums therefor pursuant
1o the Loan Documents. Not fess than thirty (30} days prior to the expiration dates of the
Policies, vriginals or certified copies o renewals of such Policies (or binders evidencing such
renewals) hearing notations evidencing the payent of all premivms reguired thereunder (the
"[nsurapee remivmy”) or accampanied by other evidenee satisfactory (o Lender of such
payment shalive delivered by Borrower Lo Lender. The Insurance Premiums shall not be paid by
Borrower throzabor by any financing arrangement. Borrower shall not carry separate insurance,
concureent in kine 62 form or contribwting in the event of Joss, with any insurance required under
this Section L3 1 the Emits of any Policy are reduced or eliminated due to a covered loss,
Borrower shatl pay theadditional premium, it any, in order to have the original limits of
insurance reinstated, or Boreayeer shall purchase new insurance in the same type and amount that
existed immediately priov to the joss,

() W Borrower fails tomaintain and deliver to Lender the original Policies
required by this Seeurity Instrument. Lender may. at its option, procure such insurance and
Borrower shall pay or, s the case may be, ramburse Lender for, all premiums thereon promptly.
upon demand by Lender, with interest thereon ¢t Detault Rate (us hereinalter defined) from
the date puid by Lender to the daie of repayment wed seeh sum shall constitule a part ol the
Obligations secured by this Sceurity Instrument.

(¢) The insurance required by this Security Instrasient may, at the option of
Borrower, be effected by blanket and/or umbrella policies issucd io Borrower or an Afliliute (as
hereinafter detined) ot Borrower covering the Property and the propesites of such Aftiliate,
provided that, in each case, the policies otherwise comply with the provigions of this Security
Enstrument and allocate to the Property, from time to time, the coverage spesitied by tis
Seeurity [nstrument, without possibility of reduction or coinsurance by reasea-afyne damage 10,
any other property (real or personal) named therein, 1 the insurance required by this Security
Instrument shail be efected hy any such blanket or umbrella policies, Borrower shail<urnish to
Lender oviginal palicies or certitied copivs thereofl with sehedules attached thereto showing the
amount of the insuranee provided under such policies which is applicable to the Property.

() Nuither Lender nor its agents or employees shall be liable for any loss or
damage insured by the Policies: it being understood that (1) Borrower shall look solely to its
nsuranee company for the recovery ol such loss or damage. (1) such insurance company shall
have no rights of subrogation against Lender, its agents or employees, and (iii) Borrower shall
use its best efTorts Lo procure Trom sueh insuranee compiny a waiver of subrogation rights
against Lender, 11, however, any Policy does not provide for a waiver of subrogation rights
against Lender (whether because sueh o waiver is unavailuble or otherwise), then Borrower
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hereby agrees, to the extent permitted by L and (o the extent not prohibited by such Poliey, to
waive its rights of recovery, it uny., against Lender, its agents and employees, whether resulting
Trom any damage to the Property, any lability claim in commection with the Property or
otherwise. [ any such Pulicy shall prohibit Borrower from waiving such claims, then Borrower
must obtain from such insuranee company @ waiver of subrogation rights against Lender.,

Section 3 PAYMENTOF TANES, FIC. (@) Exeepl to the extent sums suflicient
to pay all Tases and Other Charges have been deposited with Lender in accordance with the
terms of this Security nstrument, Borrower shadl promptly pay all tases, issessmuents, water
rates, sewer rents, governmental impositions, and other charges, including, withow timitation,
valt chiges and license tees Tor the use of vaults, chutes and similar areas adjoining the Land,
now or hereattas levied or assessed or imposed against the Property orany part thereof (the
"Laxes™) all wvonml rents, maintenance charges and similar charges, now or hereatter levied or
assessed or imposeadpainst the Property or any part thereo! (the "Other Charges™). and all
charges {or utility servises provided to the Property at least Live (8) days prioe to the date upon
which any fine, penalty Anterest or cost for nonpayment is imposed, and [urnish 10 Lender upon
request receipted bills of the aperopriate taxing authority or other documentation reasonably
satistuctory o Lender evideneingdne payment thereol,. Borrower shall not sufter and shall
promptly cause to be paid and dischprped any lien or charge whitsoever which may be or
become o lien or charge against the Proporty.

(by  Adter prior written hotiee o Lender, Borrower, at its own expense, may
contest by appropriate legal proceeding, prompliy ‘nitiated and conducted in good faith and with
due diltgenee, the amount or validity or applicatio i svhole or in pact of any of the Taxes or
Other Charges or uny claims or judgments of mechanics materialmen, suppliers or vendors or
any fien therefor, as deseribed in Section 310, provided s (1) oo Event ol Delault has oceurred
and is continuing, hereunder or wider any of the other Loan Jrocuments, (i) Borrower is not
prohibited trom doing o under the provisions of any other agreérient ullucting vither Borrower
or the Property, (i) such proceeding shall suspend the collectionof1he dispated amount from
Borrower and rom the Property (and Borrower shall furnish such secarity as may be required in
the procecding tor such purposce). or Borrower shatl have paid alt of the dispited amount under
protest, (iv) neither the Property nor any part thereol or interest therein withbe indanger of being
sold, forfeited. terminated, cancelled or losy, and {v) Borrower shull have deposited with Lender
adequate reserves {or the payment ot the disputed amount, together with all interest and penatties
thereon, unless Borrower has paid all of the disputed amount under protest,

Section 3.5 RESERVE FUND. Inaddition to the initial deposits with respeet to
Taxes and Insurance Premivms made by Borrower to Lender on the date hereof to be held by
Lunder in reserve (the initial deposils, together with the subsequent payments made in
accordanee with this Seetion, collectively, the “Reserve Fund™). Borrower shall pay to Lender on
the first day of cach calendir month (@) one-twelfth of un wmount which would be sufticient to
pay the Taxes payable, or estimated by Lender to be payable, during the next ensuing twelve (12)
moniths, and (b) one-tweltth of an amount which would be suificient to pay the Insurance
Premivms due for the renewal of the coverage altorded by the Policies upon the expiration

11

=86

ceLhy




UNOFFICIAL COPY

thereol, Borrower shill make such payvients into the Reserve Fund. shich payments shall be
adjusted annually ot more freguentdy it Lender requires, so that Lender shall bold an amount
which, whettadded to the menthly payments subsequently required o be deposited with Lender
hereunder on account of Taxes and Tnsuranee Premivums, will resull in there being on depusit
with Lender an amount sutlicient to pay the nest due installment of Taxes it least one month
prior to the delingueney date thereol and the next due Insurance Premitims at least one month
prior to the due date theeeof, plus, in both cases, one-sixth of such amount. Borrower agrees (o
notity Lender immediately of any ¢changes to the amounts, schedules and instruetions for
payment ol any Taxes and surinee Premiums of which i1 has or oblaing knowledge and
sthorizes Lender or its agent to obtain the bills tor Taxes and nsuranee Premivms direedy from
the apprapeiate taxing authority or insurance agent or provider, as applicable. The Reserve Fund
and the pitvinents of tnterest or principal or buth, pavable pursuant to the Note, shall be added
topether and sbat be paid as an aggreegate sum by Borrower to Lender. Provided no Event of
Default has oceurted ond is continuing hereunder, Lender will apply the Reserve Fund 1o
payments of Taxes ang Dsurance Premiums required to be made by Botrower pursuant to
sections 1.3 and 3.4 hereol A1 the amount of the Reserve Fund shiall exeecd the wmounts due for
Taxes and Insurianee Premivna pursuant to Sections 3.3 and 3.4 hereot, Lender shall eredit such
EXCRNS dgainst future payments 10 be mnde to the Reserve Fund. Upon the paymentin full 1o
[ender of the Debt and the pertortmanie of all other Obligations as set forth in this Seeurity
[nstrument, any exeess remaining in tieteserve Fund shall be paid 1o Borrower, 11 the Reserve
Fund is not sutticient to pay the items set Torth in (a) and (b) above, Borrower shall promptly pay
to Letidet, upon demand, an amount which Cender shalt estimate as sulficient 1o nake up the
deficieney. The Reserve Fund shadl not constitute: 2 wust fund and may be commingled with
other monies held by Lender. No earnings or intcessteon the Reserve FFund shall be payable to
Borrower,

Section 3.6 LEASES AND RENTS. (i) Bxeept agotherwise consented to by
Lender, all Leases shall be written on the standard forne of leasy “which shall have been approved
by Lender. Upon request, Borrower shall furnish [ender with eseepied copies of all Leases. No
material ehanges may be made to the Lender-approved standard lease without the prior written
consent of Lender. [naddition, wl) renewals of Leases and all proposed Teases shall provide Tor
rental rates and terms camparable to existing local market rates and erms asa sised] be arms-
length transactions with bona lide, independent third party tenants. All proposed cammeretal
Leases and renewals ol existing commercial Leases shall be subject to the prior approval of
Lender. which approval shall not be unreasonably withheld or defayed. AN Leases shall provide
that they ure subordinate to this Seeurity Instrument and that the lessee agrees to attom to Lender
and shall not contain an option to purchase or a right o first refusal in fivor of the tenant,
Borrower {i) shall obserse and perform all the obligations impoesed spon the fessor under the
Leases and shatl not do or permit to be done anything to impair the value of the Leases as
security for the Debt: (10 shall promptly send copies to Lender of adl notices of default which
Borrower shall send or reeeive thereunder Tor commereial teases: (i) shall enforee all of the
terms, covenants and conditions contiined it the Leases upon the part of the lessee thereunder to
be observed or performed, (iv) shall not coliect any of the Rents more than one (1) month in
advanee: (v) shall not exeeute any other assignment of the lessor's interestin the Leases or the
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Rents: (vi) shall not alter, modify or change the cconomie terms o any commercial Lease (but
Mortgagor may alter, modity or change the economic terms ol any residentinl lease) or caneel or
terminate any commereial Lease or aceept a surrender thereof without the prior written consent
of Lender, which consent shall not be unteasonably withheld or delayed, or convey or transfer or
sufler or permit i conveyanee or transter of the Land or of any interest therein so as to effecta
merger of the estates and rights ol or a termination or diminution of the obligations of! lessees
thereunder: (vil) shall notalter, modily ar change the terms of any guaranty, letter of eredit or
ather credit support with respect to the commercial Leases or cancel or terminate such lease
guaranty without the prior written consent ol Lender, which consent shall not be unreasonably
withheld or delayed: and (viii) shall not consent to any assignment of ar subletting under any
commescial Lease notin accordanee with its ters, without the prior written consent of Lender,
which copaent shall not be unreasonably withheld or delayed.

() All seeurity deposits of lessees, whether held in cash or any other form,
shall be treated by Geccower as trust funds, shall not be commingled with any other funds of
Borroswer and, i cash/shall be deposited by Borrower ata federally insured institution
reasonably satistactory (o'l 2pder.

(¢)  Notwithsapding the provisions of Subsection 3.6(n) above, renewals ol
existing commercial Leases and prorosed Leases Tor commercial space shall not be subject w the
prior approval of Lender provided all evrine following conditions are satistied: (1) the rental
income pusuant (o the renewal or proposed Lease is not more than ten pereent (10%) ol the wtal
rental income for all of the space tenants at tid Troperty, (i) the renewal or proposed 1ease
covers less than ten pereent (10%) of space at the Peoperty, (i) the renewad or proposed |ease
shall be writien in the standard form ol Lease approyed by Lender, (iv) no rent credits, free rents
or coneessions have been granted under the renewa! orpioposed Lease. (v) the renewal or
proposed Lease shall provide for rental rates and terms compazoble o existing local market rates
and terms, and (vi) the renewal or proposed Lease shall be aiviams-tength wransaction with a
bona fide, independent third pacyy tenant, Borrower shall deliveroi.ender copies of all Leases
which are entered into pursuant to this Subsection (¢) together with/Borrower's eerlitication that
it has satistied all of the conditions of the preceding sentence within ity £30) davs after the
exeeution of the Lease,

Seclion 3.7 MAINTENANCEOE ProOPERTY. Borrower shall cause ihe Property o
be maintained ina good and sate condition and repair and shatl not commit or sulter any waste
ot the Property or da or permit to be done thereon anything that may in any way impair the valug
of the Property or the seearity of this Seenrity Instrument. The Improvements and the Personal
Property shall not be removed, demolished or materially altered by Borrower (escept [or normal
replucement ot the Personal Property) swithout the consent of Lender, which consent shall not be
unreasonably withheld or delayed. Borrower shall notinitiate, join in, aequiesee in, or consent to
any change inany privade restrictive covenant, zoning kaw ur other public or private restriction,
fimiting or delining the uses which may be made of the Property or any part thereof, 5 ander
applicable zoning provisions the use of all oe any portion ot the Property is or shall become a
nonconforming use. Borrower will not cause or permit the nonconforming use to be discontinued
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ar abandoned without the express written consent ol Lender,

Section L8 Conmrutance Wirnaws. () HBorrower shali prompily comply
with abl existing and tuture ederad, state and local aws, orders, ordinances, governmental rujes
atd regulations or court orders alfecting or which may be interpreted o alfeet the Property, any
portion thereot, or the use thereof (colleetively, the "Applicable Laws"). Borrower shall give
prompt notice o Lender of the receipt by Borrower of any notice refated to a violation of any
Applicable Laws and of the commencement of any proceedings or investigations which relate to
compliance with Applicable Laws,

(hy  Borrower shall have the right, after prior written notice to Lender, to
contest by apriopriate legal proceedings ditigently condueted in good faith, without cost or
expense to Leaden the validity or application ot any Applicable Law and 1o suspend complianee
therewith il peemice L under Applicable Laws, provided (i) failure to comply therewith may not
subject Borrower ortarler to any civib or eriminal liability, (i) prior 1o and during such comest,
Borrower shall furnish-(o Lender security reasonably satistactory to Lender against [oss or injury
by reason of such contest dergn-compliance with such Applicable Law. (iit) no Event of Default
shall exist during such proceedingsyand such contest shall not otherwise violate any of the
provisions of any of the Loan Doeirnents, and (iv) such contest shall not subjeet the Property to
any Hen or encumbrance the enforeeincnit of which is not suspended by such contest or otherwise
affeet the priority of the lien of this Seevuty Instrument.

Section 3.9 BOOKS AND RECHRDS. (0) Borrower, its AlTiliates, any Person
guarantecing payment ot the Debt or any portion chereof or performance by Borrower of any of
the terms of this Sceurity Tnstrument (a "Guarantor”) Afany, and William Moran (colieetively.
"Indemnitor™), shall keep adequate books and records o uceount in accordimee with generally
aceepted accounting principles ("GAAR") or in accordanee with other methods aceeptable to
Lender in its sole discretion, consistently applied (it hereby beivg acknowledged that the current
accountitg methods ol Indemnitor are aceeptble to Lender) and shalbdurish to Lender the
following, which shall be prepured, dated and certilivd by Borrower (or by Guarantor and/or
Indemnitor, to the extent such items relate to Guarantor and/or Indemnitor) sz troe, correet and
complete in the form required by Lender, unless otherwise specified belows

(i) quarterly vperating statements of the Property, detailing the revennes received,
the expenses incurred and the net operating income before and after debt serviee
(principat and interest) and major eapital improvements tor that quarter and containing
appropriate year to date information, within thiety (30) days after the end of each fiscal
quarter;

(i) wnnuad rent rolls detailing the numes of al) lenants ol the Improvements, the
portion of Improvements oceupied by cach tenant, the base rentand any other charges
pavable under ecach Leuse and the term ol vach Lease, including the expiration date, and
any other information reasonably reguired by Lender, together with an accounting of all
seeurity deposits held in connection with any Lease of any part ol the Property,
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specitying the name and identitication number of the accounts in which such security

depaosits are held, the name and address ol the Bnancial institutions in which such seeurity
N dueposits are held and the name ol the person to contact at such linancial institution. ulong
v with any authority or release necessary fur Lender o obtain information regarding such
accounts direetly from such fnancial institutions, within ninety (90) days aller the eml of
cich fiscal year

(i) an annuwal operating statement of the Property detaifing the total revenues
received, total expenses incurted, total cost ol wll capital improvements, total debt service
and total cash Mow, within ninety (90) days after the close of cach fiseal year of
Barrower,

gy an annual balinee sheet and profitand loss staitement of Borrower. any
Guarantors ad any Indemnitors within ninety (90) days after the close of each fiscal year
of Borrower! Caarantors and [ndemnitors, as the case may be:

(V) during bl the Biest six (6) months of the Loan werm, a monthly rent roll
for the Property and an opceating statement for the Property for cich immedinteiy
preceding twebve (12) maentheperiod. within ifleen (15) days alter cuch calendar month:
and

(vi) such other linancial statdments, and such other information and reports as
maty, [rom time to time, be required by Vender.

(by  Borrower, its Aftiliates, any Gearantor and any Indemnitor shall furnish
Lender with such other additional financial or managemeat information (including State and
Federal tax returns) as may. from time to time, be reasonablr required by Lender in form and
substance satisluctory to Lender, including, without limitationoperty management report for
the Property, showing the number of inquiries made and/or rental zpplications received [rom
tenants or prospective tenants and deposits received from tenants and‘any-other information
requested by Lender, in reasonable detail and certified by Borrower as trae, sevrect il complete,

(¢)  Following the occurrence of an Event of Delault, or i Lesder his reason
to believe that any item furnished under this Seetion 3.9 is materially inaceurate of musteading,
Lender shall have the right, but not the obligation, to obtain any of the financial statersents and
other items required to be provided under this Seetion 3.9 by means of an audit by an
independent certitied public seeountant selected by Lender, in which event Borrower agrees to
pay. or to reimburse Lender for, any expense of such audit and further agrees to provide all
necessary information to said accountant and otherwise to cooperate in the performance of such

L
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Section 3,10 MECHANICS” AND OTHER LIENS. Subject to the provisions of @

Section 3.d(b), Borrower will promptly pay when due all bills and costs of all mechanics, o
materialmen. supplivrs, vendors and others or fubor, materials and other property incureed in 8‘1
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conneetion with the Property and never permit to exist beyond the due date thereol in respeet of
the Property orany part thercot any lien, charge, encumbrance or securily interest, even though
inferior to the liens and the seeurity interests hereol. Subject to the provisions of Section 3.4(b),
Borrower will discharge or promptly cause to be bonded or dischieged by honding (in the form
ot cash or adetier of eredit), payment, tinal order o' a court of competent jurisdietion or
otherwise, any uther or wdditional tien, charge, encumbrance or seeurity interest in respect of the
Property or any part thereof, exeept tor the Permitted Exceptions (as hereinafler defined),

Section L1T - MANAGEMENT OF THE PROPER Y. The management of the
Property shall be by cither: ta) Borrower or an Affiliate of Borrower approved by Lender tor so
long axtorrower or said Altiliate is managing the Property in a commercially reasonable manner
sutistaetory fo Lenders or (b i professional property management company approved by Lender,
which upprovid shall not be anreasonably withheld. Such management by an Alliliate or a
professtanal propeey management company shall be pursuant to a written ugreciment approved
by und collaterally agataned to Lender, which shall provide that wll rights of the manager
thereunder shall be seliject and subordinate 1o the Tien of this Seeurity Instrument and Lender's
rights hereunder. Ly no eventshall any manager be removed or replaced by Borrower or the
terms of any management agrenent modificd or amended in uny malterial respect or terminated
by Borrower without the prior wiiticn consent of Lender, 18 an Event of Defult shall oceur,
Lender shall have the right to termindte, er to direet Borrower to weeminate, sueh management
contract upon thirty (30) days’ notice aad 1o retain, or tw direet Borrower to retain, o new bong-
e, independent third party management dgent approved by Lendet in its reasonable discretion
to ke the Property. Borrower shall (i) difyeemtly peeform and observe all of the terms.
covenunts amd conditions of any management agrecment on the part of Borrower to be pertormed
and observed and (i) prompuly deliver o T ender a eary,of any notice ol defuult cither given or
received by Borrower under any such management sgréament.

Seetion 342 PERFORMANCE OF OTHER AGRIGEUNTS. Borrower shall observe
and pertorm each and every term to be abserved ar performed by Batrower purstiant to the terms
olany agreement or recorded instrument atfeeting or pertaining o Borzawer or the Propenty, or
given by Borrower o Lender tor the purpose of Turther securing an Obitgation and any
amendments, waditications or changes thereto,

Artiele 4« SPECIAL COVENANTS
Borrower covenants and agrees that:

Section s Proprrey Lst The Property shall be used only as residential and

commercial space not W exeeed 22.4% and for no other use without the prior written consent of
Lender, which consent nay be withheld in Lender's sole and absolute diseretion,

Section 4.2 SINGLE-PURPOSE ENTEEY. Borrower has not and shall not:
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) dissolve, terminate or otherwise fail to do all things necessary to preserve
its existence as a Single-Parpose Entity (as hereinafter defined), and will not, nor will any
partner, limited or general, member or sharcholder thereof, amend, modily or otherwise change
its partnership certificate, partnership agreement, articles of organization, operating agreement,
articles ol incorporation or by-taws in a manner which adversely affeets Borrower's exisience as
a Single-Purpose Lntity:

(hy enter into any transaction o merger or consolidation, or liquidate or
dissolve itsell (or sulfer any Liquidation. dissolution or winding up, in whele or in part), or
acquire by nurchase or otherwise all or substantially all the business or assets of, or any Stock (as
hereinafterdefined) or other evidence of benefictal ownership of, any Person (as hercinafter
detined):

(¢) v guarantee or otherwise become Liable on or in connection with any
obligation of any otherd*vrson;

(W atany-dieie own any asset other than (i) the Property, and (it) incidental
Personal Property necessary tor the operation of the Property;

(¢} atany time be ergzgad diveetly or indirectly, inany business other than
the ownership, management and operition of the Property:

(H enterinto any contract or gzeement with any general partner, principal,
member or Afliliate of Borrower orany Afliliate oo general partner or member ol Borrower
exeept upon wrms and conditions that are intrinsically i and substantially similir 10 those that
would be available on an arm's-length basis with third paities other than an Alfiliste:

(g} incur, ereate ar assume any indebtedness, seenred or unsecured, direet or
contingent (including guarantecing any obligation), other than (i) the Laoan, and (3) indebledness
which represents trade payables or acerued expenses incurred in the ordindry course of business
ot owning and operating the Property and deferred not more than thirty (30) diys: no other debt
will be secured (semior, subordinate or pari passi) by the Property:

() make any loans or advances to any third party tineluding any Afliate);

(i) beeome insolvent or tail to pay its debt from its assets as the same shall
become duv;

) fail to conduet and operate its business in all material respeets as presently
conductet and vperated;

(kb il to maintain books and records and batk accounts separate [rom those
of ity Afliliates, including its members or general partners, as applicable:
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(1) ik 1o at all times hold iseld out to the public as w legal entity separate and
distinet from any other entity (ineluding any Affiliaie thereol, ineluding the general partner or
any member of Boreower or any Alfiliate of the general partaer or any member of Borrower, as
upplicable);

(m) il o Ble s oswn tax retarns,

() il to maintain adequate capital for the normal obligations reasonably
foreseeable i a business of its size and character and in Tight of its contemplated business
operations;

0y commingle the funds and other assets of Borrower with those of any
general partnerdury member, any Atfiliate or any other Person:

() ] to maintain its assets in such @ manner that it is not costly or difficult
to segregate, ascertain or identify its individual assets from these of any Affiliate or any other
Person: and

() hold itsell oud 1o be responsible for the debts or obligations of any other
!." v
Person.

Section 4.3 CONDEMNATION SN0 CASUALTY. (a) Borrower shal! promptly give
[.ender notice of the actual or threatened commencement of any condemnation or eminent
dotain proceeding and shatl deliver to Lender copiesof pny and all papers served in connection
with such proceedings. Notwithstanding any taking by-any public or quasi-public authority
through eminent domain or otherwise (including, without limitation, any transfer made in lieu of
or it anticipation of the exercise ol such taking), Borrawer shall Conmtinue to pay the Debt at the
time and in the manner provided for its payment in the Note and in this-Security Instrument, and
the Debt shall not be reduced until any award or payment therelor shall lave been actually
received and applicd by Lender, afler the deduetion of expenses ol collection, @ the reduction or
discharge of the Debt. Lender shall not be limited to the interest paid on the wviad by the
condemning authority but shall be entithed to receive out of the award interest atthe-rate or rates
provided herein or in the Note. Lender may apply any award or payment to the reduedion or
discharge of the Debt whether or not then due and payable or to the Restoration (as hereinafler
defined) of the Property in its sole and absolute discretion. T the Property is sold, through
foreclosure or otherwise, prior to the reeeipt by Lender of the award or payment, Lender shall
have the right, whether or not a deficiency judgment on the Note shill have been sought,
recovered or denied, to reeeive the award or payment, or a portion thereal sufticient to pay the
" Pebt.,

() Hthe Property shall be damaged. destroyed or rendered unusable, in whole
ar in part, by {ire or other casualty or become in need of repair or restoration because ol uny
condemnation ot similar proceeding, Borrower shall give prompt notice of such event to Lender
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and, subject to the following sentenee, shall promptly commence and diligently prosecute the
completion of the repair and restoration of the Propeety as nearly as possible (o the condition the
Property was in inmediately prior to such casualty or condemmation (the "Restoration™). with
such alterations as may be upproved by Lender and otherwise in accordanee with this Security
[astrament. Boreower shall pay all costs of such Restovation whether or not such costs are
covered By insurance proceeds ue condemniation awards, exeept W the estent, but only (o the
extent, that Letder elects to apply the condemnation award or Net Proceeds. as the case may b,
to reduce the Debt inaccordunee with the provisions of this Security nstrument,

Sectiondad RESTORALION. (21) I the event that vach of the following
conditions i satistied, Lender shail make the netamount of all insuranee proceeds netually
received by Lauder pursuant w this Security tnstrament as a result ol any fire or other casulty,
aller deductionalis reasonable costs and expenses (including, without limitation, architets',
attorness’, engineers®pad other consultants” wid profuessionals' fees and disbursements), itany. in
connuetion therewith (e "Net Procgeds™). availuble to Borrower for the Restoration in
accordanee with the provisieas of this Subsection 4.d(a):

(i) o Event of Default shafl have oceurred and be continuing under
the Nute, this Security Jnsteument er any of the other Loan Documents:

(i) the Net Proceeds-in connection with such casualty shall not exceed
the outstanding amount ol the Debt;

{iih) i the Net Proceeds siiodexceed Filty Thousand Dollars ($50.000),
a licensed engineer vr architect aceeptable fo Lender shall have delivered to
Lender a certilicate estimating the cost of tullycompleting the Restoration and a
schedule of the time reuired theretor, which sehedule shall indicate that the
Restoration can be completed prior to the carlier <UE)the dite seeurring twelve
{12y months prior to the Optional Prepayment Date “(eiadefined in the Note), wud
(it) the date oceurring twelve (12) months after the date ol the cusualty:

(v} Borrower shall commence the Restoration as seopasseasonably
practicable (hut in no event later than forty-five (45) days alter such Zamage or
destruction oecursy and shall diligently pursue the same to satislictoryecmpletion
iva good and workimanlike manner,

(v) [ender shalt be satistied that any operating deficits which will be
inerrred with respect 1o the Property as a result of the oceurrence ol any such fire
or other casualty, including i reasonable period therealter for leasing the Property,
will be covered out of (A) the Net Proceeds. (13) the rentad or business income
insurance coverage referred to in Section 3.3, or (Cy other funds of Borrower:

(Vi) bender shall be reasonably satistied that, upon tse completion of
the Restoration, the gross cash How and the net cash Qow of the Property, taking
19
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inte consideration any Leases which may be terminated as o result of such
casualty, will be restored 1o a level sulficient w cover all carrying costs and
operating expenses of the Property, including, without limitaion, debi service on
the Note at a coveroge ratio (after deducting replicement reserve requirements and
reserves [oe tenant improvements and leasing commissions, if applicable from net
operating income) of at least 1,30 1o 1,0, which coverage ratio shall be determined
by Lender in its sole and absolute diseretion on the basis of the Applicable
Interest Rate (as defined in the Note),

(vin) the Restoration shill be performed and completed by Borrower in
an expeditious and diligent fashion ina good and workmanlike manner in
aveardance with plans and specitications theeefor approved by Lender (as
pravided in subseetion (b) below) and in compliance with all Applicable Laws:

(vili) Borrower shall deliver to Lender evidenee satistiactory to Lender
(which més include certilicates of governmental authorities, endorsements o
Lender's title inceaaned policy and/or fegal opinions) that, following the
completion of the Restoration, the Property and the use thereot will be in
compliunee with and peemitted under all Applicable Laws; and

{ix} Lender shaliimve recvived frem Horrower a certificate certifying
that all applicable conditions ¢omtained in this Subseetion 4.4() have been
sitistied.

(b) The Net Proceeds shall be held by Lenderandecuntit disbursed in accordance with the
provisions ol this Section 4.4, shall constitute additional seearity tor the Obligations. Provided
all of the conditions set forth in Subsection 4. have been dnd temain satistied, then the
following shall apply:

(1) The Net Proceeds shall be disbursed by Fender to, or as direeted
by, Borrower from time Lo time during the course of the Kestoration, upon receipt
ol evidenee satisluctory 1o Lender that (A ) all materials instalied 2nd work and
labor perforned (exeept o the extent that they are to be paid for aut o the
tequested disbursement) in connection with the Restoration have béea paid for in
Full, and (BY there exist no notices of pendencey, stop orders, mechanic'sae
materialman's liets or notices ol intention o file same, ot any other lens or
encumbrances ol any nature whatsoever on the Property arising out of the
Restoration which have not either been [ully bonded to the satistaction of Lender
and discharged of record or in the alternative tully insured to the satistaction of
Fender by the title company insueing the lien of this Security Instrument,

86

(i) All plans and specitications in conneetion with the Restoration
shall be subjeet 1o privr review and approval in all respects by Lender and by an
independent consulting engineer sefected by Lender (the "Caguely Consultant™),
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which approval shatl not be unreasenably withheld or delayed. Lender shall have
the use of the plans and specifications and all permits., licenses and approvals
required or obtained in conneetion with the Restoration, Al costs wnd expenses
incurred by Lender in connection withi making the Net Proceeds available for the
Restoration including, without limitation. reasonable counsel fees and
disbursements and the Casualty Consultant's fees, shall be paid by Borroswer.

(1i1) Until such time as the Restoration has been completed and Lender
shall have received copies of any and all final certificates of occupaney or otier
certificates, licenses and peemits required for the ownership, occupaney and
operution ol the Property in aceordance with all Applicable Laws, Lender shall be
entitied to retain, and not disburse, up to ten pereent (10%) of the cast of the

Fesiuration, as determined by the Casualty Consultant (the "Casualty Retainage™).

Boveawer hereby covenants diligently to seek to obtain any such certilicates,
licensesiuad permits, Promptly after the completion of the Restoration and
delivery of sueh certificates, licenses and permits in accordance with the
provisions hercart pravided no Event of Default shall then be continuing, Lender
shall disburse the Casualty Retainage to or as directed by Borrower, subject,
however, ta Lendersinht to apply any excess proceeds remaining after the
completion of the Restéroden to the payment of the Debt,

(V) 11 at any time the Net Proceeds or the undisbursed balanee thereof
shall nat, in the opinion of Lender o sufTicient to pay in full the balanee of the
costs which are estimated by the Caedzity Consaltant o be incurred in connection
with the completion of the Restaration: Borrower shall deposit the deficiency with
Lender, which shall theveafter be trented-as NevProeeeds, before any further
disburserent o the Net Proceeds shall be made.

(v} The excess, ifany, ol the Net Procecdgeemaining after the
Casualty Consultant certities to Lender that the Restoraticn s been completed in
accordancy with the provisions of this Section 4.4, and the receipt by Lender of
evidenee satistactory o Lender that all costs inctirred in connectiGeavith the
Rustoration have been paid in full, shall be retained and applied by Lender towurd
the paynrent ol the Debt whether or not then due and payable in suehi gvder,
priority and proportions as Lender in its discretion shall deem proper.

Notwithstanding uny provision ol this Seeurity Instrument to the contrary, all Net

PProceeds not required to be made avatluble for the Restoration may be retained and applied by
Eender toward the payment of the Debt whether or not then due and payable in sueh order,
priority and proportions as Lender in its discretion shall deem proper o, at the diseretion of
Lender, the same miy be paid, either in whole or in part, to Borrower for such purposes s
Lender shall desigoate, in its sole discretion. 1 Lender shall reecive and retain Net Proceeds, the
lien of this Seeurity instrument shall be reduced only by the amount thereof received and
tetained by Lender ind actually applicd by Lender in reduction of the Delu.
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Article § < REPRESENTATIONS AND WARRANTES
Boreower represents and warrants to and covenants with Lender:

Section 3.0 WaRRANTY OF Tiret. Borrower has good title to the Property and
has the right to mortgage. grant, bargain, sell, pledge. assign, warrant, transfer and convey the
same. Borrower possesses i good, marketable and insueable tee simple absolute estate in e
Land and the Improvemeats and owns the Property free and elear of all liens, cocumbrances and
charges wiatsoever exeept Tor those shown in the title insursnce policy aceepted by Lender
insuring the Tz of this Seearity lnstrument (the "Permitied lxceptions™). The Permitted
Exeeptions doosOmnerially interfere with the seeurity intended 1o be provided by this Seeurity
Instrument or the drent use of the Property. Borrower shall forever waerin, defend and
preserve the e andthe validity and priveity of the lien of this Security Instrument and shall
forever warrant and detod the same to Lender agatnst the claims of all persons whomsoever,

Seetion 3.2 ARy, Borrower (and the undersigned representative of
Borrower., i any) has full power, gattority and legal nght 1o execute this Security lnstrument,
and o maortgage, wrant, bargain, sell, pledge, assign, warrant, transter and convey the Property
purstint o the wrms hereol and to keep and observe all of the terms of this Security Instrument
on Borrower's part to be performed.

Section 3.3 LEGAL STATUS AND AUTHORIEY. Borrower (@) is duly organized,
vahidly existing and in good standing under the aws 0P state of organization or incorporation;
(b) is duly quatificd o transact business and is in pood stding in the State or Commonweaith
where the Property is locawed: and (¢) has all necessary appravals, governmental and otherwise,
and full power and authority to own the Property and carry on its Gusiness as now conduceted and
proposed to be conducted, Borrower now has and shall continue toAvee the {ull right, power and
authority to operate and lease the Property, to encumber the Property ds provided hereinand to
perlorm ali of the other obligations to be performed by Borrower under Gie Lean Documents.

Seetion 3.4 VaLomy oF DOCUMENTS. () The execution, defivery and
pertormance of the Loan Documents and the borrowing evidenced by the Note (1) dre within the |
power of Borrosver: (i) have been authorized by all requisite action; (iit) have reeeived all |
necessary approvals and consenis, corporate, povernmental or atherwise: (iv) will not violate, |
conflict svith, result in a breach of or constitute (with notice or lapse of time, or both) a default {
under any provision of fiww, any order or judgment of any court or governmental anthority. the |
articles of incorporation. by-laws, partnership, operating or trust agreement, or other governing ‘
instrument of Borrower, or any indenture, agreement or other instrument to which Borrower is a

party or by which it or any ol'its assets or the Property is or iy be bound or affTected; (v) will g
not result in the creation or tmposition of any lici charge or encumbrance whatsoever upon any i
of its assets, except the len and seeurity interest ereated hereby: and (vi) will not requise any cr
authorization or license from, or any (Hing with, uny governmental or other body {except (or the 'C'.:
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recordation of this Security Instrument and ity other Loan Document intended o be recorded in
the appropriate fand records in the State or Commonweahth where the Property is locuted and
exeept for UCC ilings relating to the seeurity interest ereated hereby ) amd (b) the 1Loan
Pocuments constitule the legal, vadid ad binding obligations ol Barrower, catoreeable agains
Burrower in accordanee with their respective terms, exeept us may be timited by (i) bankruptey,
insolveney or other simdlar laws affecting the vights of ereditors generally, and (i) general
priseiples of equity (regardless of whether considered B proceeding in equity or at Juw),

Section 8.5 Linganon. There ts no taterial action, suit or proceeding,
Judicial, administrittive or otherwise (including any condemnation or similar proceeding ),
penditg orcto the best of Borrower's kKnowledge, theeatened or contemplated against, or
aftecting, Borower, any Guarantor, or any ndemnitor, or against or aflecting the Property,

S A0 SEATUS oF PROPERTY. {a) No partion of the Improvements is
locatted i an area identitiod by the Seeretary of Housing wnd Urban Development or the Federa)
Emergeney Management Agetey ar any sueeessor thereto as an area having special Boad
hazards, or, i ocated withineaey sueh arca, Borrower has obtained and will maintain the
msuraiee preseribed in Section 374 hereot,

(b)y  Borrower has oltained all pecessary certificates, licenses, perntits and
other upprovais, governmental and otherwise, pecessary for the operation of the Property and the
conduet ol its business and all required zoning, bailding code, Tand use, environmental and ather
similar permits ar approvals, sl of which are in @l foree and eftect as of the dite hereo! and not
subjeet o revoeation, suspension, lorfeituee or wodifeation.

(€} The Property and the present andeaitensniated use and occupitney thereol
are i Tull complianee with all applicable zoning ordinances, building codes, land wse wnd
environmental ks (except as disclosed in any eavivonmental ity farnished to Lender) and
other similar laws, None ot the Tmprovements fies outstde of the beupdaries ol the Lund o the
applicable building restriction lines exeept s disclosed on surveys furnished 1 Lender. No
improvements on adjoining properties materially encroach upon the Land execpt as disclosed on
surveys furnished to Lender,

() The Property is seeved by all utilities required {or the currenter
contempiuted use thereol, All utility serviee is provided by public wilities and the Praperty hay
accepted ot s equipped to aceept such utility serviee. The Propeety is served by public water and
SUWRT SVNICIns.

(&) Al public rouds and streets necessary for serviee of and aceess to the
Property for the eurtent o contemplated use thereol have been completed, are serviceable and

all-weather and are physically and legally open for use by the public.

(0 The Property is free from damage caused by fire or other casualty,
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() Allcosts and expenses of any and all abor, materials, supplics and
cquipment used in the construction of the Improvements have been paid in full, Borrower has
paid in full for, and is the owner ofL all furnishings, fistures and equipment (other than tenants
property) used in contection with the operation of the Property. free and clear of any and all
security interests, liens or encumbrances, except the lien and securily interest created hereby.

(hy Al liguid and solid waste disposal, septic and sewer systems located on
the Property are in o good and sate condition and repair and in complianee with all Applicable
Laws,

Seetion 8.7 Nu FOREKIN PERSON.  Borrower s not n "foreign person® within
the meaning e Section [43(1(3) of the Internal Revenue Code of 1986, as amended and the
related Treasuny epartiment regulations, including temporary regulutions.

Sectiond X SEPARATE TAN LoL. The Property is assessed lor real estate tax
purposes is one or move wholly independent s ot or lots, separate from any adjoining and of
improvements not constituting & part of such lotor lots, and no other land or improvements is
assessed and taxed together withdw Property or any portion thereof

Section 5.9 ERISA TOMBLIANCE, As of the date hereol and throughout the
term ol the Loan, () Borrosser is notandg will not be an "employee benelit plan™ as delined in
section 3(3) of the Employee Retirement Income Sceurity Act of 1974, as amended ("ERISA").
which is subject to Title Lol ERISA, (i) the assets of Borrower do not and will not constitute
"plan assets" of one or more such plans for purposes e Title 1ol ERISA, (i) Borrower is not
and will not be o "governmental plan” within the wewiag of Section 332y of ERISA, and (iv)
transactions by or with Borrower are notand will not be/stuhjeet 1o state statutes applicable o

Borrower regalating investments of and fidueiary obligitions with respect to governmental plans.

Secion S,10 Leases. (@) Borrower is the sole owaed ol the entire lessor's
interest in the Leases; (b)) the Leases are valid, entorecable and in tull focee and effect; (¢) the
terms ot all alterations, moditications wnd amendments to the Leases arerefleeted in the certified
oeeupaney statement delivered to and approved by Lender; (d) none of the Centcieserved in the
Leuses have been assigned or otherwise pledged or hypothecated: (©) none of ¢ Kents have
been collected for mare than one (1) month in advanees (£ exeept as previously disedased by
Borrower to Lender in writing, the premises demised under the Leases huve been completed and
the tenants under the Leases have aecepted the same and have taken possession of the same ona
rent-paying basis: (i exeept as previously disclosed by Borroser to Lender in writing, there
exist no offsels or defenses to the payment ofany portion of the Rents; {h) exeept as previously
disclosed by Borrower to Lender in writing, Borrower has received na notice fronn any teiant
chittlenging the validity or enforceability of any [ease: (i) there are no agreements with the
teniunts under the Leases other than expressty set forth ineach Lease: () no Lease containg an
option to purehase, right of [irst refusal to purchise, or any other similur provision; (k) no Person
baas thy possessory interest ing or tight to occupy, the Property except under and pursuant 1o a
Leases (D) vach Lease is subordinate to this Seearity Instrament, cither pursuant o ils terms of i
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subordination agreement; (i) no brokerage commissions or finders fees are due and payable
regarding any Lease.

Seetion S0 FiNaNciAL CONDITION. () Borrower is solvent, and no
bankruptey, reorganization, insolveney or similar proceeding under any state or federal faw with
respect to Borrower hus been initiated, and (b) it has received reasonably equivalent value for the
granting of this Sceurily Instrument,

Scetion 512 fBusingss PURpOSES. The proceeds ol the Loan will be used by
Barrower sefely for business purposes and not for personal, tmily, houschold or agricultural
purposes. ivopart of the proceeds ol the Loan will be used for the purpose of purchasing or
acquiring any “margin stock” within the meaning of Regulations G, T, U or X of the Board of
Governors ol thy Eaderal Reserve Svsteny or for any other purpose which would be inconsistent
with such Regulations 21, T, U or X or any other Regulwtions ol such Board of Governors, or for
any purposes prohibited By legal requirements or by the terms and conditions ol the Loan
Documents.

Section 5.3 Tanis) Botrower, any Guarantor and any indemnitor have filed all
tederal, state, county, municipal, and ¢ity income and other tax returns required to have been
(iled by them and have paid ali taxes aldviated habilities which have become due pursuant to
such returns or pursuint to any assessments received by them. Neither Bereawer, any Guaranior
por any Indemnitor Knows of any basis for any acditional assessmet in respeet of any such taxes
and relited fabilities Tor prior years.

Section 3.4 MAILING ADDRESS. Bordeawvar's mailing address, as set lorth in the
opening paragraph hereol or as changed in accordanee wish thenrovisions hereol, is frue and
correcl.

Scction 545 No CHANGE IN FaCTs OR CIRCUMSTANCES. All information in the
application tor the Loan submitted o Lender and inall Boancing statemeis, rent rolls, reports,
certiticates and other documents submitted in connection with the such loin zpplication ot in
satistaction ol the terms thereof, are accurite, complete and correct in all maesiabgespects,
There has been no adverse change in any condition, tact, circumstanee or event that would make
any such information inaceurate, incomplete or otherwise materially misteading,

Section 516 DiscLosure. Bortower has disclosed (o Lender all material facts
and has not failed o disclose any material firct that could cause any representition or warranty
made herein to be materially misteading.

Section 47 THIRD PARTY REPRESENTATIONS. Each of the representations and
the warranties made by cach Guaranor and Indenuitor herein or in any of the other Loun
Documents is true and correct in all material respects.,
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Barrower recopnizes and acknowledges that in aceepling the Loun Documents, Lender is
expressly and primarily relying on the teuth and accuracy of the warranties and representations
set forth in this Article § without uny obligation to investigate the Property and notwithstanding
any investigation ol the Property by Lender: that such reliance existed on the part of Lender prior
to the date hereolt that the warrantics and representations are a materiad inducement to Lender in
aceepling the Loan Documents; and that Lender would not be willing to make the Loan and
aceept this Security Insteument in the absence of the wirranties and representations as set forth in
this Article 5.

Article 6 - FURTHER ASSURANCLES

Seotion 6.1 FURTHER ACTS, 11C Borrower will, at the cost of Borrower, and
without expense W Lender, du, exeeute, acknowledge and debiver all and every such further acls.
decds, conveyanees, moslgages, assignments, nolices o assignments, transfers and assurances as
Lender shall, from G to time, require for the better assuring, conveying, assigning, transferring
and contirming unto Lendeeadc Praperty and rights hereby mortgaged, granted. bargained. sokd.
conveved. confirmed. pledged. essipned, warranted and transierred or intended now or hereafler
s0 Lo be, or which Borrower may te"or may herealter become bound to convey or assign to
Lender, or Tor carrying out the inteationorfaeilitating the performance of the terms of this
Security [nstrument or for filing, registering or recording this Security Instrument, or for
complying with all Applicable Laws. Uponteeccipt of un aflidavit of an oltieer of Lender as to
the loss, theft, destruction or mutilation of the Noteor any other Loan Document which is not of
public record, and, in the case of any such mutilatensapon surrender and cancellation of such
Nate or other Loan Document, Barrower will issue, in ea thereof, a replacement Note or other
Loan Document, dated the dite of such lost, stolen, destioved.or mutilated Note or ather Loan
Document i the same principal amount thereol and otherwise ofaike tenor. Borrower, on
demand. will execute and deliver and hereby authorizes Lender waxecute in the name of
Borrower or without the signature of Borrower to the extent Lender pay fawlully do so, ene or
more tinancing statements, chattel mortgages or other instruments, to'evidence more eflectively
the seeurity interest of Lender in the Property. Borrower grants to Lender aiveevocable power
of attorney coupled with an interest tor the purpose ol exercising and perfeciingany and all
rights and remedies available o Lender at law and in equity, including, without4piitation, such
rights and remedies avatlable to Lender pursuant to this Seetion 6.1, Borrower witkpay all taxes,
tiling, registration or recording lees, and all expenses incident to the preparation, execution,
acknowledgment and/or recording of the Loan Documents, any note or mortgage supplemental
hereto, any security instrument with respect to the Property and any instrument of further

assurance, and any modification or amendment of the foregoing documents. and all {ederal, state, o
county and municipal taxes, duties, imposts, assessments and charges arising out o or in oo
connection with the execution and delivery of this Security Instrument, any mortgage o

supplemental brereto, any security instrument with respeet to the Property or any instrument of
further assurance, and any maodification or amendment of the Toregoing documents, except where
prohibited by law so to do.

CeLYs
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Section 0.2 CHANGESIN UAN, DU CREDITAND DOCUMENTARY STAMP LLAWS.

() 1Tany law is enacted or adopted or amended atter the date ol this Security Instrument which
deducts the Debt from the vadue of the Praperty fur the puspose of taxation or whicl imposes o
tax, cither directly or indirectly, on the Debtor Lender's interest in the Property, Borrower will
pay the tax, with interestand penabties thereon, ifany. 1f Lender is advised by counsel chosen by
it that the payment of tax by Borrower would be unlawful or taxable (o Lender or unenforeeable
or provide the basis tor a detense ol usury, then Lender shatl have the option by written notice off
nat less than ninety (903 days to declare the Debt immediately due and payable. Borrower will
not elaim ot demand or be entitled o any eredit or credits on account ol the Debt for uny part of
the Taxes ar Other Charges assessed against the Property, or any part thereol, and no deduction
shall otherwise be made or eliimed from the assessed value of the Propenty, or any part thereol,
for real estate fax purposes by reason of this Seearity nstrument or the Debt, 11 sueh elaim,
eredit or deducizmshall be required by luw, Lender shall lave the option, by written notice of
not fess than ninety {00) days, to declare the Debt immediately due and pavable, In contection
with any seeeleration o the Debt, pursuant W this Section, there shall be no Prepayment
Consideration or premivim orvenalty due from Borrower.,

(b)  [Fatany time the United States of America, any State thereot or any
subdivision of any such State shalitzguive revenue or other stamps (o be affixed to any of the
Loan Documents or impose any other @y /or chiarge on the same, Borrower will pay for the same.
with interestand penabtivs thereon, i any.

Section 0.3 LSToppr CERTIFICATES. (o) Adter request by Lender, Borrower,
within ten (10} days, shall furnish Lender or any plogesed assignee with a statement, duly
teknesvledped and certitied, setting forth (i) the amousCathe original principal amount of the
Nate, (i the unpaid principal wmount of the Note, (iit) therateof interest of the Note, (iv) the
terms of paviment and maturity date ol the Note, (v) the date installments of interest and/or
pringipal were last paid, (v that, except as provided it such stateiant, there are no deluults or
events which with the passage of time or the giving of notice or both, xould constitute an event
ol detinlt under the Note or this Security Instrument. (vi} that the Note and this Seeurity
Instrument bave net been maodilied, or i modified, giving particulars of such-modification, (vii)
whether uny offsets or defenses exist against the obligitions secured hereby aidy 3y are
alfeged to exist, a detailed deseription thereot, (viii) that all Leases are in full foreeand effeet and
lave not been modified (or it modified, setting forth all modifications), {ix) the datetesvhich the
Rents thereunder have been paid pursuint to the Leases, (x) whether or not, te the hest
knowledge of Bortawer, iy of the lessees under the Leases are in default under the Leases. and,
iFany of the lessees are in defiault, setting torth the speeitic nature of all such defaulis, (1) the
amount of seeurity deposits held by Borrower under each Lease and that such amounts are
consistent with the wmounts required under each Lease, and (xii) as o any other matters
reasonably requested by Lender and reasonably related to the Leases, the obligutions secured
hereby, the Property o this Security Instrument,

(by  Boreower shall use commetcially reasonable efforts to deliver to Lender.
promptly upon request, duly exeeuted estoppel certificates from any one or more lessees as
27
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required by Lender attesting to such taets regarding the Lease as Lender may reasonably require,

Article 7- DULE ON TRANSFER/ENCUMBRANCE

Section 7.1 LENDER RELIANCE. Berrower acknowledges that Lender has
examined and retied on the experience of Borrower and its general parthers, principals, members
and (I Borrower is o trusty benefteial owners in owning and operating properties such as the
Property in agrecing to make the Loan and will continue to rely on Borrower's ownership of the
Property as.a means ol maimtaining the value ol the Property as seeurity for repayment ol the
Debt and tie performance ol the other Obligations, Borrower acknowledges tat Lender bas a
valid interest Zmomaintaining the value ot the Property so as to ensure that, should Borrower
defanlt in the regaryment of the Debt or the performance of the other Obligations. Tender cun
recover the Debt by sale of the Propetty,

Section 7.2~ NOTRANSFER/ENCUMUBRANCE. () Exceptas otherwise permitied
under this Section 7.2, Transiers (as hereinafler defined) shall not be permitied. Any Transier
made in violation of this Section7. 2shall constitute an Event of Default. Notwithstanding any
provision of this Section 7.2 10 the gontrary (except as otherwise permitied in Section 7.2(d)
below), in no event shall a Transfer resuliing ina change in controt of Barrower or the Property
be permitted without Lender's prior written consent, which may be granted or denied in Lender's
sale, absobute wnd unreviewable diseretion. o aadition, in no event shall any wanster resulting in
a change in control of Borrower or a transter of Qeprower's e or leasehold interest in the
Property, as the case may be, be permitted during the Sast twelve (12) months of the Loan term.

() Subject to the provisions of Section 7.2(¢) belosw the (ollowing Transiees shall be
permitied, subject to Lender's prior written consent, wlhich cansent shall not be unreasonably
withheld or delayed, provided that (1) no such Transfer (in o sericsof one ar more transactions)
shall resultin o chinge in cuntrol of Boreower, (2) tn no event shall Reszower o, i1 Borrower is a
limited partnership, the general partner of Boreower {or the general partndrol the general partner
ol Borrower) or, if Borrower is o limited ability company, any corporite mémuer of Borrower
which is u Single-Purpose Entity, cease to be a Single-Purpose BEntity, and (3yinaeevent shall
any such Transter result in the dissolution or termination of Borrower, uny generabpactner of
Horrower or any general partner of any general partner of Borrower, iFapplicable, on 41 Borrower
i limtted lability company, any corporate member ol Borrawer:

i} Transters of Stock inany corporation which is Borrawer, any general or limited

partner or member of Borrower or any Peeson holding an interest therein: Lo
i) Transters of Timited partnership interests in any tinited partnership whiclis ‘ép
Borrower, any general or imited partner or member of Borrower or any Person an
holding an interest thereits and g“

1

fi) Transters of membership interests in any limited liability company which is
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Borrower, any general or limiled partner or member of Boreower or any Person
holding an interest therein.

(¢)  Notwithstanding any provision herein to the comrary, no Transfer otherwise
permitted under this Seetion 7.2 shall oceur unless Borrower shall have given Lender not less
than ten (10} Business Days (as hereinatter defined) prior notice of the intended Transfer
together with a certiticate of the Chief Financial Ofticer of Borrower (or comparable individual)
stating ) the nature and size of the interest to be the subject ol the Transler, {ii) the name and
address o the Person o which such interest shall be conveyed., sold or transferred unless such
interest is to be conveyed, sold o transtereed pursuant Lo a registered public sale pursuant to
applicabicseeurities laws, and (iih) that the proposed transaction is a bona fide sale. transler or
conveyanee setely for cash or equivalent consideration, ifapplicable. Lender reserves the right
to condition arvveonsent required pursuant to this Section 7.2 with vespeet to a Transfer upon (A)
the payment of atlCxpenses incurred by Lender as set forth below and, in connection with the
Transfer of any lee inteeest in the Property. an assumption fee equal to one percent (1.0%) of the
outstatiding balanee of-tic Loan, (13) Leader's approvat of the financial condition, credit history,
managerial capabilities and osyvaceship strueture of the proposed transferee, including requiring
that the transteree ol any fee interesyin the Property be o Single-Purpose Entity, (C) if the
Transter shall result in a change icontrol of Borrower or the Property, execution ol an
assumption agreement by the proposca trapsferee, in form and content aceeptable to Lender, (1)
the Loan being in pood standing and fre¢” Fom any detault, (B iFrequired by Lender, reeeipt of
an opinion of commsel reasonably satisfactory to Lender stating that if effected. the proposed
Transter would have no eftect on the enforceabiity ol the Security Instrument or the other Loan
Documents, would not result in the substantive cotwsiidation by a bankruptey court of the assets
and liabilities of the transferee with the assets and Habities ol Borrower and such other entities
as Lender may specily, and would not result in the dissolztion or termination of Borrower, any
general partner of Boreower or any general partner of any geaeral martner ol Borrower, if
applicable, (1) the approval by a Rating Ageney of the qualiticaians of' the proposed transteree,
and (C1) such other conditions as Lender shall determine inits sole diseretion. Borrower agrees
to pay on demand all expenses (including, without limitation, reasonadle attomey’s fees and
disbursements, title search costs and title insuranee endorseient premivins) incirred by Lender
in connection with the review, approval and documentation of any Transter. Ip'pe event shall
any Transter otherwise permitted under this Seetion oceur if such Transfer is réoured to be
registered under the Securities Act ol 1933, as amended or offered pursuant to Rule L 34A under
such Act, or registered under any state seeuritivs or Blue Sky laws,

(&) Notwithstanding any other provision of this Section 7.2 to the contrary, T ransfers
of partnership inlerests, membership intetests or corporate shares in Borrower or any Person
holding an interest in Borrower between or among partners, members or sharcholders existing s
such on the date hereol, or Transfers of such interests to immediate family members of existing
partners, members or sharcholders or to teusts for estate planning purposes for the benetit of
existing partners, members or shareholders ar members of the transferor's immediate family shall
be permitted without Lendet's consent, provided that in no event shall Borrower and uny Person
holding an interest in Borrower who is a Single-Purpose Entity cease w be a Single-Purpose
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Fitity and provided no such Transfer texeept in the event of death or incompetanee) resulls in
chinge ot control of Borrower.
Article 8 - DEFAULT

Section 8.1 LEVENTS OF DEFAUVLT. The aceutrence of any one or mote of the
follosing events shalt constitute un "Eyvent ot Delault™

(w)  iCany portion ol the Debt is not paid prior to the tenth (O day alter the
sanme s due or i the entire Debt s not paid on or belore the Maturity Date;

19 iany of the Taxes or Other Charges is nol paid at least five (5) days prior
to the dateaipan which any {ine, penalty. interest or cost for nonpayment is imposed.
exeepl to the'esemt sums suificient to pay such Taxes and Other Charges have been
deposited withtender in aceordance with the terms ol this Security Instrument;

(¢)  if'the Poliiesiare not kept in full foree and effect, or if the Policies are not
delivered to Lender upon tegaest;

(y il the Property is subjeet to actual waste or hizardous nuisanee:

(¢) i HBorrower violates or daes not comply with any of the provisions of
Section 4.2 or Articles 7. 10 or 1

(H iany representation or warranty-wt Borrower, Indemnitor or any
Guarantor, or otherwise contained in any guaranty, certthcate, report, inancial statement
or other instrument or document furnished to Lender incanpection with the Loan. shall
have been materially talse or misteading when made:

() i) Borrower or any general pactoer ol Borrower, orany Guaranlor or
[ndemnitor shall commence any case. proceeding or other action (A purdar any existing
or future Law ot any jurisdiction, domestic or Toreign, relating to bankrupicy . insolvencey,
reorganization, conservatorship or reliel of debtors, seeking o have an ordeefe reliel
entered with respeet to ity or secking to adjudicate it a bankeupt or insolvent, orseeking
rearganization, arrangement, adjustment. winding-up. liquidation. dissolution,
composition or other teliet with respeet to it orits debts, or (B3) seeking appointiment of s
receiver, trustee, custodian, conservator or other similar otficial for itor for all or any
substantial part ol its assets, or the Borrower or any general partner of Borrower, or any
Guarantor or [ndemnitor shall make a general assighment for the benelit of its creditors:

or (it) there shall be commenced against Borrower or any general partner of Borrower, or L
any Guarantor or Indemnitor any case, proceeding or other action of a nature referred to &‘D
in clause (1) above which (A} results in the entry o an order for reliel or any such @&
adjudication or appointment and {B) remains undismissed, undischarged or unbonded for ?}:

- .
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i period of sixty (60) days: ar (i) there shall be commeneed against the Borrower or any
general partier of Borrower, or iy Guarantor or Indemnitor any case, proceeding or
other action seeking isstance of @ warrant o attachment. execution, distraint or similar
process against all or any subswantial part of s wssets which results in the entry ofany
order [or any such veliet which shall not have been vacated, discharged, or stayed or
bonded pending appeal within sixty (60) days from the entry thereot’ or (iv) Borrower or
any genetal partner of Boreawer, arany Guaeantor or Indemnitor shall take any action in
lirtheranee of, or indicating its consent te, approval of, or acquicseence in, any of the aets
set forth in clavse (i), (i) o (i3 above: or (v) Borgower or any general partiet of
Borrower, or any Guarantor or Indemmitor shatl generally not, av shall be unable o, or
shiadd adnut in weiting its inability to, pay its debits as they beeome due:

Ay Borrower shall be in delault under any other mortgage, deed of teust,
deed W seGivadebdt or other seeurity agreement covering any part of the Property whether
it be superior of ranjor in lien o this Seeurity Instrument

{1} i tha-esperty becomus subject to any mechanic's, materialman's or ather
Hen other than a ien Tor Joea! real estate taxes and assessments not then due and puyabie
and the lien shall remain unaiszharged of record thy payment. bonding or otherwise) for a
periud of thitty (30) days, excyptiothe extent being contested inaceordanee with the
provisions of Seetion 3.4(h) heraol;

() iFany federal tax tien is fled against Borrower, any general partner of
Horrower. any Guarantor, any Indemaitor Orabe Property and same is not discharged of
record within thirty (35 days after sume is Nl

(k) i Borrower fiils w cuee promptly any victtions of Applicable Laws,
exeept to the extent being contested in accordanee with4akenrovisions of Section 3.8(b)
herenl’

{h i any condemnation proceeding is instituted which wesdd, in Lender's
ressotble judgment, materially impair the use and enjoyment of the Prosenty for its
intendud purposes:

(m) i Borrowee shatl il to reimburse Lender on demand, with interest
calentated at the Detault Rate, for all Insarance Premiums, Faxes or Other Charges,
together with interest and penatties imposed thereon, paid by Lender pursiant to this
Seeurity Instrument:

() i Borrower shall faitwo deliver w Lender, within ten (10) days following
teguest by Lender, the statements referred to in Seetion L9 inaccordanee with the terms
thereolt o

(y i for moere than ten (10Y days alter notice from Lender, Borrower,
31
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Indemnitor or Guarantor shall continue to be in defaalt under any other term, covenant or
condition of the Note, this Securily Instrument or any ol the other Loan Documents in the
case of any defautt which can be cured by the pavament ofa sum of money or lor thirty

i (30) days after notice from Lender in the case of any other delault (unless, in either case.
ashorter period is specified therein), provided that i such default cannot reasonably be
cured within such thirty (30) day period and Borrower, Indemnitor or Guaranter, as the
case may be, shalt have commenced to cure such default within such thirty (30) day
period and thercatter diligently and expeditiously proceeds to cure the sume, such thirty
(30) day petiod shall be extended for so long as it shall require Borrower, Indemnitor or
Guarantor, as the case may be, in the exercise of due diligenee to cure such default, it
bang agreed that no such extension shall be for o period in excess of sixty (60) days.

aoction 8.2 LATEPAYMENT Cliarar. Hany pavment required hereunder is n
paid prior to the wih (10th) day afler the date on which it is due, Borrower shall pay to Lender
upon demand an amauedsqual Lo the fesser of five pereent (5%) of such unpaid portion of the
outstanding monthly instiiment of principal and interest then due or the masimum amount
permitted by applicable lawt 14 delray the expense incurred by Lender in handling and processing
such delinquent payment and to ¢sinpensate Lender for the loss of the use of such delinguent
payment, and such amount shall besecured by this Seeurity Instrument and the Other Seeurity
Documents,

Section 8.3 DEEAULTINTERES D, Borrower will pay, from the date of an Event
of Delault through the earlier of the date uponsiliioh the Event of Delault is cured or the date
upon which the Debt is paid in tull. interest on the aopaid principal balance of the Note at a per
annm rate equal to the lesser of (@) eighteen percent{1624) and (b) the maximum interest rate
which Boreower may by law pay or Lender may charge andcolleet (the "Default Rate™).

Seetion 8.4 ADDITIONAL ARMINISTRATIVE FEEC < addition o the Default
Rate provided for in Section 8.3 ahove, upan the failure of Borrower! iademnitor or any
Guarantor o deliver any of the reports, statements or other items required to be defivered to
Lender as provided in Section 3.9 above upon their due dates, il any suchi-ileee shall continue
for ten (10 days follosving notice thereol frome Lender, Borrower shall pay 1o Litsler together
with the scheduled monthly payments of principal and interest on the Note, {or ¢ozis menth or
portion thereal that any such report, statement ar other item remains undelivered, i
administrative fee in the wmount o One Thousand Dollars (31,0003 multiplied by the simber of
such undelivered reports, statements or other items, Borrower agrees that such administrative lee
is a tair and reasonable tee necessary to compensate Lender (or its additions] administrative costs
undet the circumistunces and is not a penally,
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Section 1 ReEnEDIES. Upon the oceurrenee ol any Event of Default, &

Borrower agrees that Lender may tike such action, without notice or demand, as it deemns en
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. advisable to protect and enforee its rights against Borrower and in and (o the Property, including,
- . without limitation. the following actions, cach of which may be pursued concurrently or

L otherwise, at sueh tirwe and in such oeder as Eender may determine, in iy sole discretion, without

= impairing or otherwise aflecting the ather vights and remedies of Lender:

() declare the entire unpaid Debt to be immediately due and payable;

(1 institute proceedings. judicial or otherwise, for the complete foreclosure of
this Sceurity Instrument under any applicable provision ol Taw it which case the Property
orany interest therein may be sold for cash or upon eredit in one or more parcels or in
sevaatl interests or portions and in any order or manner;

)t the extent permitted and pursuant to the procedures provided by
applicablesv institute proceedings for the partial toreclosure of this Seeurity Instrunient
[or the portionafthe Debt then due und payable, subjeet to the continuing fien and
seeurity interesi ol this Seeurity Tnctrument for the balance of the Debt not then due,
unimpaired and wittsedoss of priotity:

() sell Tor casivar upon eredit the Property or any part thereol and all estade,
claim, demand, right, title andanrerest of Borrawer therein and rights of redetplion
thercol, pursuant to power of sale br otherwise, at one or more sales, as an entity or in
parcels, at such tine and place, upontsuen terms and after such notice thereol as may be
required or permitted by law:

{¢) institute anaction, suit or proceeaing in equity for the speeific
performance of any covenant, condition or agreesient contained herein, in the Note orin
the other Loan Documents

(1 recover judgment on the Note either before, dping or adter any
proceedings {or the enforeement of this Security Tnstewment of the Other Seeurity
Documents;

() apply for the appointment ol'w reeeiver, trustee, liquidator o conservator
of the Praperty. without notice and without regard for the adequacy of the seezrity for the
Debland without regard lor the soiveney of Borrower, any Guarantor, Indemnitor or of
any person, fim or other entity lable for the payment of the Debt;

() subject 1o any applicable law, the license granted to Borrower under
Sectton 1.2 shall automatically be revoked and Lender may, but without any obligation to

du so, enter into or upon the Property, vither personally or by its agents, nominees or 0o
attorneys and dispossess Borrower and its agents and servants therefrom, without hiability o
for trespass, damages or utherwise wnd exclude Borrosver and its agents or servants én
wholly theretrom, and take possession of all books, records and accounts retating thereto, o
and Borrower agrees 1o surrender possession of the Property and of such books, records oy

: W1
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and accounts 1o Fender upon demand, and thereapon Lender may (1) use, operide,
nunage, conteal, insure, maintain, repair, restore and otherwise deal with atl and every
purt of the roperty und conduet the business thereats (i) complete any canstruction o
the Property in such manner and form as Lender deems advisable: (i) make alterations,
additions, renesals, replacements and improvements o or on the Property. (iv) exercise
all vights and powers ol Borrower with respeet o the Property, whether in the name of
Borrower o otherwise, tneluding, witheut limitation, the right to make, negotiate,
execute, caneel, enforee, extend, renew or mudify Leases, abtain and eviet tenants, and
demiand, sue tor, colleet and receive all Rents of the Property and every part thereofs (v)
reauire Boerower to pay monthly inadvance to Lender, or any receiver appointed to
cotteot the Rents, the fair and reusonable rental value for the use and oceupation of such
part 41 the Property as may be in the possession of Borrower or any Altiliate of
Borrawarr{vi) require Borrower to vacale and surrender possession of the Property to
Lender ortasuch receiver and, in default thereofl Borrower may be evicted by summary
proceedings of edberwises anid (vif) apply the receipts Trom the Property to the payment of
the Debt, in sueharder, priovity and proportions as Eender shadl deem appropriate in ity
sole diseretion afleredieting therefrom all expenses (including reasonable attorneys'
fees) incurred in conneeticamvith the atoresaid uperations und al} amounts necessary to
pay the Tuxes, Other Chargeselnsuranee Premiuns and other expenses in connection
with the Property, as well asaetand reasonable compensation lor the seevices of Lender,
It counsel, agents and employees;

(i) exercise immediately awbasithout demand any and all rights and remedies
granted toa secured party upon delindt ungepthe UCC, including, without limitation, o
the extent pernitted by applicable law: (i) e rht o ke possession of the UCC
Collateral or any part thereol, and to take sueh Gther measures as Lender may deens
necessary tor the care, protection and preservation ofthe UCC Collateral, and {ii) reguest
Borrower at its expense Lo assemble the UCC Collateraland make it available to Lender
at & convenient place aeceptable to Lender. Any notiee of suiesdisposition or other
intended action by Lender with respeet to the UCC Collateridt sent to Borrower in
accordanve with the provisions hereol at least Bive (5) days priokao such action shall
constitule commercinlly reasonable notice to Borrower. Any disposition pursuant o the
UICC of so much of the Property as may constitute UCC Collateral shadi ke considered
commercially reasonable if made pursuant to o public sale which is advertised at least
twice ina newspaper in which sherifty' sales are advertised in the county where'the Land
i logated, The proceeds of uny disposition of the UCC Collateral, or any part thereof,
may be applied by Lender to the payment of the Obligations in such priority and
proportions as Lender in its discretion shall deem proper;

(h apply any sums then deposited in the Reserve Fund and any other sums
held in reserve or otherwise by Lender in accordunce with the terms of this Security T
Instrument or any Other Security Document, together with interest thereon, 1o the wal
payment of the following items in any order in its uncontrolled diseretion: él‘\
Yo )
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(1) Taxes and Other Charges:
{it) [nsutanee Premius:
(it interest on the unpaid principal badinee of the Note:
(iv) amortization of the unpaid prineipal balanee of the Note:
(V) all other swms pavitble pursuant o any of the Loan Documents,

inchuding, without limitation, advances made by Lender pursuant
to the terms ol this Seeurity Instrument:

13 surrender the Policies maintained purstiant to Article 3 hereofl calleet the
unearned fasaranee Premivms and apply such sums as aceredit on the Debtin such
priority and preportion as Lender in its diseretion shadl deem proper, and in coniection
therewith, Boreewer hereby appoints Fender as agent and attorney-in-faet (which is
coupled with an interzstand irvevocable) for Borrower to cotleet such Insurance
Premiums;

(h apply the undisbuesed balanee of any Net Proceeds, together with interest

thereon, to the payment of the ¢4 in such order, priority and proportions as Lender shall

deetn to be appropriate in s sole diserction: or
() pursue such other remedionas ender may have under applicable Tiw.

I the event ol sale, by Toreclosure, power of side, o vitherwise, of less than all of the Property.
this Sceurity lastrament shall continue us o Jien and seearity interest on the remaining portion of
the Property unimpaired and without toss of priority. Notwithaizading the provisions of this
Seetion 9.1 ta the contraey, i any Event of Detinlt as deseribeasnaizuse (1) or (i) of Subsection
. b shadl occur, the entire unpaid Debt shall be automatically dueand payable, without any
further native, demand or other action by Lender,

Section 9.2 APPLICATION OF PROCEEDS. The proceeds of aiay disposition of the
Property, or any part thereol, or any other sums collected by Lender purstant 1t Loan
Documents, nuy be applied by Lender to the payment of the Debt in such priority ina
proportions as Lender inits diseretion shall deem proper,

Section 9.3 R ro Core DEravias. Upon the oceurrence of any Event of
Detault or i Borrawer fails to make any payment ot to do any siet as herein provided, Lender
may. but without any obligation to do so and without natice to or demand on Borrower and
without releasing Borrower from any obligation hereunder. make or do the same in such manner
and 1o such extent as Lender may deem necessary to profect the security hereol Lender is
authorized W enter upon the Property for such pueposes, or appenr i, delend, or bring wny action
or procevding e proteet its inlerest in the Property or to foreclose this Seeurity [nstrument or
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collect the Debt, and the cost and expease thereol (ineluding reasonable attorneys' fees 1o the
extent permitted by law), witl interest ps provided in this Section 9.3, shall constitute a portion
of the Debt and shall be due and payable to fender upon demand, Al such costs and expenses
incurred by Lender in remedying such Event of Delault or such Iailed payment or set or in
appearing in, defending, or bringing dany such action or proceeding shaill bear interest at the
Default Rate, for the period tron that the incurrence of such cost or expense by Lendoer to the
date of payment to Lender, Al such costs and expenses incatred by Lender together with
interest thereon caleulated at the Default Rate shall be deemed to constitute a portion of the Debt
and be secured by this Security Instruntent and the Other Security Documents and shall be
immediately due and pavable upon demand by Lender therefor,

Sectton 9.4 RECOVERY 0F Sunis REQuUikep To Bi: Paip. Lender shall have the
right from G te thne to lake action to recover any sum or sums which constitute a purt of the
Pebt as the same vecome due, without regard 10 whether or not the batanee of the Debt shall he
due, und without preiadice to the right of Lender thereafter to bring an action of foreclosure, or
any other action, tora/delan)t or delaults by Borrower existing at the time such carlicr action was
commerteed.

Section 9.5 EXAUNATION OF OORS AND RECORDS. Tender, its ngents,
accountants and atterneys shall havethis right (o exumine and audit the records, books,
nagement and other papers of Borravrer o of any Guarantor or Indemnitor which rellect upon
their Haneiad condition or which pertiin 10 the income, expenses and operation of the Property.,
al the Property or at any oftice regularly mainiabaed by Borrower, or any Guaramor or
Indemnitor where the books and records are focatodat all reasonable times and, except during an
emergeney or following the oceurtence and during ticontinwanee of an Event of Delault, upen
reasonable advanee notice (which may, for such purpea¢ alone, be given orally). Lender and its
agents shadl have the right to make copies und extracts {ron thedoeegoing reeords and other
papers and, at Borrower's expense, the right to prepare any of tedstatements and reports that
Borrower, cach Guarantor and each Indemnitor shall be requireddodeliver hereunder upon any
tauiture 1o do so. Borrower, cach Guarantor and each Indemnitor shadl farnish o Lender ind its
agemts convenient facilities tor the examination and audit of such books asaizeconds,

Section 9.0 QTUHER RIGHTS, E1C. () The failure of Lender<oqansist upon strict
perlformanee of any term hereol shall not be deemed Lo be o waiver of any term oF tis Security
lnstrument. Borrower shall not be relieved of Borrower's obligations hereunder by teason of (i)
the faiture of Lender to comply with any reguest of Borrawer, any Guarantor o any [ndemnitor
to ke any action to foreclose this Seearity Instrament or otherwise enforee any of the pravisions
hereot or of the Note or the other Loan Documents, (i) the release, repardless of consideration,

ol the whole or any part of the Property, or ol any person liable for the Debt or any portion LC%
thercoll or (i any wgeeement or stipufation by Lender extending the time of puyment or g
othersise modifying or supplementing the terms o the Note, This Sceurity instraiment or the

ather Loan Documents. ﬁ

thy 1is agreed that the risk of loss or damage (o the Property is on Borrower,
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and Lender shid! have no ability whatsoever for decline in value of the Property., for fiilure to
mainiain the Policies, or for faifure to determine whether insurance in foree is adequate as to the
anount ol risks tnsured. Possession by Lender shail not be deemed an election of judicial reliel,
any such possession is requested or obliined, with respeet (o any Praperty ar collateral not in
F-ender's possession,

() Lender may resort for the payiment ol the Debt o any otber seeurity held
by Lender tn such order and mannee as Lender, i its diseretion, may clect. Lender may take
action to recover the Debt, ot any portion thereol, or 1o enforee any covenant hereol without
prejudice tedhe right of Lender therealler to foreclose this Seeurity Tnstrument. The rights off
Lender unde 2his Security Instrument shall be separate, distinet and cumulative and none shall
be given eftecto the exclusion of the others. No act ol Lender shall be construed as an election
to proceed undeGoiy one provision herein 1o the exciusion of any other provision. Lender shall
not be limited exclusivaly o the rights and remedies herein stated but shall be entitled to every
right and remedy now er hereatter aftorded at fw or in equity.

Section 9.7 2GHT EO RELEASE ANY PORTION OF 1HE PROPERTY. Lender may
release any portion of the Property tor sueh consideration as Lender may require witheut, as to
the remainder of the Property. in any way impairing or afteeting the licn or priority of this
Securhy Instrument, or improving the position ol any subordinmte Henholder with respect thereto,
exeept to the extent that the ebligations hereunder shall have been reduced by the actual
moaetary cotsideration, ifany. received by Lisnder for such release, and may aceept by
assignment, pledge or otherwise any other propectyin place thereot as Lender may require
withaut being accountable for sa doing to any othet-feibolder, This Secunty Instrument shall
continue as o fien and seeurity interestin the remaining rorion of' the Property,

Seetion 9.8 Viorarionor Laws, Hithe Pronertyis not in compliance with
Applicable Laws, Lender may impose additional requirements upoi/Borrower in canneetion
theresvith including. without limitation, monetary reserves ar financtbeauivalents,

Seetion 9.9 RECOURSE AND CHOICE OF REMEDIES. Notwithstunding any other
provision of this Seeurity Instrument, Lender and other ndemmnitied Pagtivs (as-hsinafter
detined) are entitled to entoree the obligitions of Borrower, Guarantor and Indenimiiss contained
in Section 1.2 without first resorting to or exhausting any sceurity or collateral and without {irst
having recourse to the Note orany ol the Propetty, through foreclosure or aceeptiance of a deed in
licu of toreclosure or otherwise. and in the event Lender commences i foreclosure detion against
the Property, Lender is entitled to pursue a deficieney judgment with respeet o such obligations
against Borrower, Guarantor and Indemunitor, The provisions of Section 11.2 are exceptions 1o
any non-recourse or exculpation provisions in the Note, this Sccurity Instrument or the other
Loan Documents, and Borrower, Guarantor and indemnitor are fully and personaily fiable for the
obligations pursuant to Section 11.2. The liability of Bortower, Guarantor and Indemnitor are
not limited to the original principal amount of the Note. Notwithstanding the foregoing, nothing
herein shall inhibit or prevent Lender from Toreelosing pursuant to this Securttly fnstrument or
exercising any other rights and remedics pursuant to the Note, this Security lostrament and the
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other Luan Documents, whether simultaneously with foreclosure progeedings or in any other
sequepee, A separate action or actions may be brought and proseeuted against Borrower,
whether or notaction is brought against any other Person or whether or not any other Person is
joited i the action or actions. In addition, Lender shall have the vight bug not the obligation to
Joinand participate in, as a paty (i so elects, any administrative or judictal proceedings or
actions inttinted in connection with any matter addressed in Article 10 or Section 1.2,

Section 910 RIGHT O ENTRY. Lender and its agents shadl have the right to
enter and inspect the Prapeety at all reasonable thmes and, except during an emergency ot
(dlowingihe oeewrrence iand during the continuanee of an Lvent of Default, upon reasonable
advanee navee (which may, for such purpase alone, be given orally),

Article 10 - ENVIRONMENTAL HAZARDS

Seetion FLL ENVIRONMENTAL BEPRESENFATIONS AND WARRANTIES. Borrower
represents and warranis, exeept as disclosed inany enviconmental audit furnished to Lender)
based upon an environmeniaiassessment of the Praperty and information that Borrower knows
or teasonubly should have known, that () there are no Hazardous Substanees (as hereinalter
dutined) or underground sworage ks in, on, or under the Property. exeept those thid are both (1)
in compliance with all applicable Envarspaental Laws (as bereinatter defined) and, i required,
with permits issued pursuant thereto, and i) sither Tully diselosed to Lender in writing pursuit
ter the wreitten reporls) resubting trom e environmenlal assessment(s) of e Praperty delivered
to Lender (collectively, the "LEpvironmentad Repeet™) or are used by Borrower or twenants ol the
Property in the ordinary coupse of their business: (4ire are no past, present or threatened
Releuses (as hereinatier defined) of Hazardous Substices in, onounder ar from the Property
exeept as deseribed in the Environmentad Report; (o) thiere isa threat of any Releise of
Hazardous Substanees migeating to the Property except as deseritied in the Environmental
Report: (d) there s no past or present non-complianee with Envireamental Laws, or with permits
issued pursuant thereto, inconpection with the Propetty exeept as deceribed in the Environmental
Report: (v) Borrower does not know ol and has not received, any writlelvor oral notice or other
communication from any Person (including, without limitation, a governmental entity) relating
to Hizardous Substances or Remediation (as hereinafler detined) thereol, orponsibde liobility of
any Person pursuant to any Envianmental Law, other environmental conditions fgonnection
with the Propetty, of any actuad or potential administrative or judicial proceedings i connection
with any of the foregoing; and (0 Borrower has trathiully and fully provided to Lender, in
writing, any and all information relating to conditions in, on, under or [rom the Property that is
known to Borrower and that is contained in Borrower's files and records, including, withow
{imitation, any reports relating to Hazardous Substances in, on, under or from the Property and/or
to the envirenmental condition of the Property,

"Environmental Law™ neans any present and (utare federal, state and focal Taws,
statutes, ordinanees, rules, regalations and the ke, as well as common taw, relating o protection
of human bealth or the environment, relating to Hazardous Substanees, relating to liability tor or
costs of Remediation or prevention of Releases of Hlazardous Substanees oy retating to labitity
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tor or costs of other actual or threatened danger to huntan health or the environment,
"Environmental Law” includes, but is not limited 1o, the following statutes, as amended, any
suceessor thereto, and any regulations promulgated pursuant thereto, and any state or local
statutes, ordinances, tules, regulations and the like addressing similar issues: the Comprehensive
Environmental Response, Compensution and Liability Aets the Emergency Planning and
Community Right-to-Knew Act: the Hazardous Substances Transportition Act; the Resouree
Conservation and Recovery Act (ineluding, without limitation, Subtitle | relating to underground
storage tanks); the Solid Waste Disposal Act: the Clean Water Acl: the Clean Air Act: the Toxie
Substances Contral Act; the Sale Drinking Water Act; the Oceupational Safety and Health Act.
the Federal Water Pollution Control Act: the Federal Insecticide, Fungicide and Rodenticide Act;
the Endangered Species Act: the National Environmental Poliey Acts the River and Harbors
ApproprisgitiemAct and the Residential Lead-Based Paint Hazard Reduction Act. "Environmental
Eaw™ also incpados, butis not limited to, any present and future federal, state and local laws,
statutes, ordinanees: rules, regulations and the like, as well as common law: conditioning
transter of property uzon o negative declaration or other approval of a governmental authority of
the environmental corcition of the propertys requiring notilication or diselosure of Releuses of
Hazardous Substanees or etlierdenvironmental condition of the Property to any governmental
authorily or uther Person, whetlier or not in connection with transler o titie 1o or interest in
property: imposing conditions oreequiretnents in connection with peemits ar other authorization
for lawlul activity: relating to nuisance, trespass or oher causes of action refated to the Property;
and reliting to wrongtul death, personat njury, or property or other damage iy connection with
any physical condition or use of the Properiy.

"Hazardous Substances™ inelude Bedeze not imited o any and all substinces
(whether solid, liguid or gas) delined, listed, or otherviss elassified as pollutants, hazardous
wastes, hazardous substances, haziedous materials, extiemely hazardous wastes, or words of
simnilar meaning or regulatory eltect under any present or fituredinvironmental Laws or thil may
have a negative impaeten huntan kealth or the environment, inciuding, without limitation,
petreteum and petroleum produets, asbestos and asbestos-containingmaterials, polycehlorinated
biphenyls, lead, materials containing lead bused puint. radon, radioactiveimaterials, Hammables
and explosives,

deposit, discharge, emission, leaking, spilling, seeping., migrating, injecting, pumpiig pouring,
ciptying. escaping, dumping, disposing or ather movement of Hazardous Substanees.

"Remedistion” includes but is not himited to any response, remedial, removal, or
corrective action, any activity to cleanup, detoxify, decontaminate, contain or otherwise

remuediate any Hazardous Substance, any actions to prevent, eare or mitigate any Release of any ct'%
Hazardous Substance. any action o comply with any Environmental Laws or with any permits .
issted pursuant thereto, any inspection, investigation, study, monitoring, assessment, audit, g
sumpling and testing, aboratory or other analysis, or evaluation relating 1o any Hazardaous ¢
Substanees or to anvthing referred o in Article 10. 811
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Section 0.2 ENVIRONMENTAL COVENANTS. Borrower covenants and agrees
that: () sl uses and operations on or of the Property, whetler by Borrower or any athet Person,
shall be in complinnee with all Environmental Laws and permits tssued pursuant thereto: (b)
there shall be no Releases of Hazardous Substanees in, on, under or from the Propertys (c) there
shall be no Hazardous Substances in, on, or under the Property, except those that are both (i) in
compliance with all Environmental Laws and. i required, with permnits issued pursuant thereto,
aad (1) fully disclosed to Lender in writing or are used by Borrawer or tenants of the Propenty in
the ordinary course ol their business: () Borrower shall keep the Property free and clear of all
liens and other encumbrances imposed pursuant o any Environmental Law, whether due to any
act ar omission of Borrower or any other Person {(the "Envirepmental Livas"): (¢) Borrower shall,
At its suiceast and expense, perform any environmenta! site assessmient or other investigation of
cnvironmeniat conditions in connection with the Praperty, pursuant to any reasonible written
request of Leozger i Lender has reason 1o suspeet that a Release of a Hazardous Substance might
have occurred rcinding, without imitation, sumpling, testing and analysis of soil, water, air,
building materials and cther maderials and substances whether solid, Higuid or gas), and share
with Lender the reports and other results thereot, and Lender and other Indemnified Parties shall
be entitled to rely on such veparis and other results thereof: (1) Borrower shall, at its sale cost and
expense, comply with all reasopibie sritten requests af Lender to (i) reasonably effectuate
Remediation of any condition (ificiading, without limitation, a Release of a Hazardous
Substance) in. en, under at from the Property: (i) comply with any Environmental Law; (i)
comply with any directive from any gosdnmental authority; and (iv) take any ather reasonable
action necessary or appropriate for protecticn ¢ human health or the environment: (g) Borrower
shall not do or allow any tenant or other user of the Property o do any ael that materially
increases the dangees to human bealth or the enviveament, poses an unrcasonable risk ol harm to
any Person (whether on or ofFthe Property). impairs armay impair the vadue of the Property, is
contrary o any requirement of any insurer, constitutes-2 public or privite nuisance, constitutes
waste, or viokites any covenant, cotdition, agreement or casement applicable to the Property: and
() Borrower immediatedy upon becoming aware of the same <0Gl notify Lender in writing of
(A) uny presence o Releases or threatened Releases of Hazardous'Szostanees in, o, under, from
or migrating towards the Property; (B) any non-complinnee with any Environmental Laws
related in any way 1o the Property: (C) any actual or potential Environmentzi-Lien: (D) any
requited ot proposed Remediation o enviconmental conditions relating to thed2aanerty, and (1)
any written or oral notice or other cemmunication of which Borrower becotnesaware from any
source whitsoever (including, without limitation, o gavernmental eatity) relating (o 2ay way to
Hazardous Substances or Remediation thereof, possible Hiability of any Person pursuant to any
Envicammental L, other environmental conditions in connection with the Property, or uny
actual or potential administrative or judicial proceedings in connection with anything referred w
in this Article 10

Section 103 Lenoer's Ricurs. Lender and any other Person desipgnated by
Lender, including, without limitation, any receiver, any representative of o governmental entity,
and any environmental consultant, shall have the right, but not the obligation, to enter upon the
Property at all reusonable times to assess any and all aspects of the environmental condition of
the Properiy and its tse, including, without limitation, conducting any envitonmental assessiment
40
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or audit (the scope ot which shalt be determined in Lender's sole and absolute diseretion) and
taking samples of sotl, groundwiter or other water, air or building materials, and condueting
other fnvasive testing. Borrower shidl cooperate with and provide aceess to Lender and any such
Pevson designated by Lender.

Section 104 RELEASE. At Lender's election, fram time to time, Borrower
shall aceepl a release Trom the dien of this Security lnstrament ol wny portion of the Propenty with
respect to which Lender believes in good taith Hazaedous Substances have been discovered an,
al, in. under, or above and have or are or reasonably likely to have a material adverse eflecton
the Propersy, Borgower, Lender or the fien or privrity of this Sceurity instrument, or with respect
to whicit tepder belicves in good thith an Environmental Law has been or may have been
viokited wirizthas or is reasonably Hikely to have o material adverse eftvet on the Property,
Borrower, Lengeror the lien or priority of this Seeurity [nstrument, Borrower shall, at
Hocrower's expense; etuse any consents, agreements and instruments 1o be entered into that may
be reasenably required by Lender in connection with such release, ineluding, without limitation,
subdivision consents, appronriate surveys, appraisals of the subdivisions, consents of tenants,
ACCESS AEreenIents, casemeiy greemetus, consents of partivs to existing agreements and consents
of subordinate licnots. Borrower shdl pay for any new title insurance policy or endorsement
required by Lender in connection with any such release,

Article 17 INDEMNIFICATION

Seetion |11 GENERAL INDEMNIFICAZION, Borrower shall, at its sole vost and
expense, protect, defend, indemnily, release und RoldCharmless the Indemnitied Parties from and
against any and all claims, suits, liabilities (including Aviihout limitmion, strict liabilities),
actions, proceedings. obligations, debts, damages, lossesiCosts, expenses, diminutions in value,
fines, penalties, charges, fees, expenses, judgments, awards, amonnts paid in settlement, punitive
damages, foreseeable and unforeseeable consequential damages a7 whatever kind or nature
fincluding, without limitation, attorneys' fees and other costs of deiepae) (collectively, "Losses™)
imposed upon or inctrred hy or asserted against any Indemmitied Partiesand direetly or
indirectly arising out of or in any way relating to any one or more of theollowing: ()
ownership of this Security Instrument, the Property or any interest therein ormeript of any
Rents: (h) any amendment o, or restructuring of the Debt and any of the Loan Becuments: (¢)
any and all lawful action that niay be taken by Lender in connection with the enforeerient of the
provisions ol this Security Instrument or the Note or any of the other Loun Documents, whether
ar nol suit is tiled in connection with same, or in ¢connection with Borrower, any Guatantor or
Indemnitor and/or any partner, joint venturer, mentber or sharcholder thereol’ becoming a party to
a voluntary or involuntary federal or state bankruptey, insolveney or similar praceeding: (d) any
accident, injury to or death of persons or toss of or datage to property oceurring in, on or about
the Property or any part thereof or on the adjoining sidewalks., curbs, adjacent property or

adjacent parking arcas, steeets or ways: (¢) any use, nonuse or condition in, on or about the E‘%
Property or any part thereo! or on the adjoining sidewalks, curbs, adjaeent property or adjucent d
parking areas. streets or ways: (D) any faiture on the part of Borrower o perform or be in 4
compliance with any of the terms of this Security Instrument: (g) performance of any lubor or 'ﬁ:
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services or the furnishing of any materials or other propeety in respect of the Property or any purt
thereots (hy any Failure of the Property to be in compliance with any Applicable Laws: (i) the
ctoreenient by any Indemailivd Party of the provisions of this Artiele TE ) any and all claims
and demands whatsoeser which may be asserted against Lender by reason ol iy alleged
obligitions or undertakings on its part o perform or discharge any of the tenus, covenants, or
agreements contained inany Leases (K) the payment of any commission, charge or brokerage lee
to anvone which may be pavable in connection with the funding of the Loan evideneed by the
Note and secured by this Seeurity Instrument; (h any misrepresentation made to Lender in this
Seeurity [nstrument ar any other Loan Documents or (m) any tax on the making and/or recording
of this Security fostrument, the Nute or any of the other Loan Documents. Any amounts payable
to Lendzrby reason of the application ol this Section 11,1 shall become immediately due wnd
payable and sl bear interest at the Detidt Rate from the date the Loss is sustained by Lender
until paid. Forpurposes ol this Article T1, the term “Indenwified Puarties” means Lender and any
Person who is or aifbhave been invelved i the originalion of the Loaa, any Person who is or
will have been invoivewin the servieing of the Loan, any Person in whose name the
encumbranee ereated Sy this Seeurity Insteument is or will have been recorded, any Person who
may hold or acquire or witldowe held o full or partial interest in the Loan Gincluding, without
limitition, any investor in the Szeurities (as hereinaller defined) and custodinns, trustees and
other fiduciarics who hald or have fdld o full or partial interestin the Foan for the benefit of
third parties), as well as the respeetivg diesctors, oflicers, sharcholders, partners, members,
employees, agents, servants, representauyes, contractors, subcontractors, altifiates, subsidiaries,
participunts, successors and assigns of wny nd Wt ol the foregoing (ineluding, without limitation,
any other Person who holds or acquires or wil” have held o participation or other ful) or purtial
interest in the Loan or the Propeety, whether durisg the teem of the Loan or as a part of or
loHlowing u toreclosure of the Loan and including. withicul limitation, any successors by merger,
consolidation or acquisition ol all or a substantial pordsa of Lender's assets and business),

section 112 ENVIRONMENTAL INDEMINUFICATEN. Borrower shall, atits sole
costand expense, proteet, delend. indemnily, release and hold hadess the ndemnified Parties
feom and against any and all Losses and costs of Remediation (whetheror not pertormed
voluntarily ), cogineers' fees, environmental consullants' fees, and costs of vestigation
(including. without limitation, sampling, testing, and analysis ot soil, watcezaeCbuilding
materials und other materials and substinees whether solid, liguid or gas) impassdupon or
fheureed by or asserted agatnst any Indemnitied Parties and dircetly or indirectly erising out of or
i any way relating o any one or more of the following: (1) any presence of imy Huzardous
Substanees in, on, above, or under the Property: (i) any past, present or threatened Release of
Hazardous Substances in, on, above, undet or from the Property: (iii) any activily by Borrower,
any Alliliate of Borrower or any tenant or other user of the Property in connection with any
actual, proposed or threatened use, treatiment, storage, holding, existence, disposition or other
Release, generation, production, manulacturing, processing, refining, control, management,
abatement, removal, hundling, transter or transportation to or from the Property of any
Hazardous Substances at any time kocated in, under, on or above the Property: (iv) any activity
by Borrower, any Afliliate of Borrower or any tenant or other user of the Property in connection
with any actual or proposed Remediation of any Hazardous Substances at any time located in,
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under, on or above the Property, whether or not such Remediation is voluntary or pursuant to
cowt or administrative order, including, without limitation, any removad, remedial or corrective
action: (v) any past, present or theeatened non-complianee or viokitions of any Environmental
Laws (or permits issued pursuant to any Environmental Law} in connection with the Property ot
operations thereon, including, without limitation. any failure by Borrower, any Alliliate of
Bortawer of any tenant or other user of the Property to comply with any order of any
covernmental authority in conneetion widh any Environmental Laws: (vi) (he imposition,
recording or fling ar the threatened imposition, recording or filing of any Environmental Lien
encambering the Propertys (vin any administrative processes oy proceedings or judicial
proceedines inany way connected with any matter addressed in Article 10 and this Section 1.2
(vt ane past, present or threatened injury o, destruetion of or loss of natural resources in any
wity connedteawith the Property, including, without limitation, costs to investigate ad assess
such injury, desiroetion or loss: (ix) any acts of Borrower or other users of the Property in
arranging lor disposid or reatment, or arranging with o iransporter for transport for disposal or
treatment. of Hazirdoxs Substances at any tacility or incineration vessel containing such oy
similar Hazardous Substanees: (8) any acts of Borrower or other users of the Property, in
aceepling any Hazardous Sebistabees for tinsport to disposal or reatment tacilities, incineration
vessels orsites (rom which thergis o Release, or a threatened Release of any Hazardous
Substance which causes the incuriesice ol costs for Remediation; (xi) any personal injury,
wrongtul death, ar property or other daniage arising under any statutory or commmon faw ar tor
law theory, including, without limitation, damages assessed for a private or public nuisianee or
for the conducting of an abnormally dangerdus setivity un or near the Propertyand (xii) any
material mistepresentation or inaceuriey i any eepresentation of warranty o materiad breach o
failure to pertormy any covenants or other obligatives aursuant to Article 10.

(b Notwithstanding the provisions ofsection 11.2(a) or ol any Loan
Document to the contrary, Borrower shiadl have no obligation to isdemnify the Indemnified
Parties for Losses and vosts of Remediation (i) in connection witiv i lazardous Substances whicly
are initiatly released or placed on, in or under the Property after the date, il any, upon which
Lender (or its designee) takes tide to the Property tollowing the vecuireree of an Event of
Dretault, or (1) which resubt diveetly and solely from Lender's sillfu] miscopduct or gross
negligenee,

Section 1Y DUy to DEFEND ATTORNEYS FEES AND CHER FRES AND
EXpeasts. Upon written request by any Indemoitied Party, Borrower shall defend such
Indemniticd Party (i requested by any Indemnilied Party. in the name of the Indemnified Party)
by atturneys and other professinaals approved by the Indemnilied Partivs, Notwithstanding the
foregoing, uny Indemnified Parties may, in their sale and absolute discretion, engage their own
attotteys and other profossionals (o defend m assist them at Borrower's expense i such
indemniticd Party has reason to believe that its interests are not being adequately represented or
diverge from uther interests being represented by sueh counsel (but Borroser shall be obligated
to bear the expense of at most only ane such separate counsel), und, at the option of Indemmiied
Yarties, their attorneys shatl control the resolution of uny claim or proceeding. Upon demand,
Barrower shall pay or, in the sele and absolute diseretion of the Indemmilied Parties, reimburse,
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the Tndemailied Partivs for the payment of reasonable fees and disbursements of attorneys,
engineers, environmental consultants, kiboratories and other prafessionals in connection
therewith, Nothing vontained herein shall prevent an Indemuitied Party from employing separate
counsel inany such action atany tme and participating in the defense thereol at its own expense,

Section {14 SURVIVAL. Exeept as expressly set forth in Subseetion F12(b), the
indemnifications made pursuant to Section 1.2 wd the representations and waranties,
covenants, mixd other obligations arising under Article 10, sladl continue indefinitely in (ull foree
and efivet and shall suevive and in no way be impaired by: any satisfaction or other termination
of this Seearity Instrument, any assignment or other transfer of alb or any portion of this Security
Instrument oz Lendet's interest in the Property (but, in such case. shall benefit both Indemuitied
Parttes and any assignue or transleree), any exercise of Lender's rights and remedies pursuant
hereto including vithout limitation, foreciosure or aceeptance ol a deed in ieu ol loreclasure,
any exereise ot any=frghis and semedies pursuant to the Note or any of the other Laoag
Doecuments, any transier ot all or any portion of the Property (whether by Borrower or by Lender
fotlowing Toreclosure or acseptance of o deed in licw of foreclosure or at any other ime), wny
amendment o this Sveurity ipstrument, the Note or the other Loan Documents, and any act ar
amission that might otherwise bi construed s a release or diseharge of Borrower from the
obligations pursuant hereto, exceptaor an express release delivered by Lender in writing,

Article 12 - WAIVERS

Seetion 12,1 MARSHALLING AND G 2R MAFTERS. Borrosver herehy waives, to
the extent permitted by Law, the benefit of all appraiséiment, valuation, stay, extension,
reinstatement and redemption faws now or herealter invioree and all rights of marshalling in the
event of any sale hereunder of the Property or any part thercot o7 any interest therein. Further,
Borrower hereby expressty waives any and all rights of redempan trom sale under any order or
decree ot foreclosure of this Securtty Instrament on behall of Boreaver and on behalf of ¢ach
and every person acquiving any interest in or title to the Property subseguient to the date of this
Seeurity Instrument and on behadf of all persons to the extent permitted by applicable law.

Scetion 12,2 WAVER OF NoTIck. Borrower shall not be entitlesd B2 any notices
of any nature whatsoever from Lender except with respect to matters for which this Seeurity
Instrument specificatiy and expressly provides for the giving of notice by Lender to Borrowey
and exeept with respeet to matters for which Lender is required by applicabie law to give notice,
aid Borrower hereby expressly waives the right w receive any notice from Lender with respeet
to any matter for which this Sceurity Instrument dous not specitically and expressly provide lor
the giving of notice by Lender to Borrower.

-

Section 12,3 WAIVER OF STATUTE OF LIMIYATIONS. To the fullest extent ’ 4
perimitted by faw, Borroser hereby expressly waives and releases the pleading of any statute of e
fimitations as a defense to pavment of the Debt or performance of its other Obligations, o
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Artiete 13 - MISCELLANEOUS PROVISIONS

Section 130 DocuseNt Protocons. This Seeurity Instrament is governed by
the Document Protocols set forth on Appendix [unnexed hegeto aid made a part hereof, which
are incorporated herein as il fully set Koeth herein.

Section 13,2 Usty Laws, s the intention of Borrower and Leider to
confornt stricthy o the usury and similar Taws refuting (o interest fram thme to time in foree, and
all agreements between Lender and Borrower, whether now existing or hereafier arising and
whetheeou or writlen, are hereby expressly fimited so that in ne contingeney ar event
whatsoever! whether by aceeleration of maturity hereol or otherwise, shadl the amount paid or
agreed to be proain the aggrepate W Lender as interest hereuneder or under the other Loan
Documents or inany other seeurity agreement given to seeure the Debt, ar in any other doctiment
evideneing, securing o nertaining to the Debt, exceed the nuaximum permissible under
applicable usury or sueiCother faws (the "Maximum Amount™). 1 {rom any posstble
construction of any docunienganterest would otherwise be payable hereunder o under any other
Loan Document in excess of theddaximum Amount, or in the event for any reasan whatsoever
any payment by or act ol Borrowerpursuint to the terms or requirements hereol’or ol any other
Loan Document shall vesult in the parient of interest which would exceed the Maximum
Amount, then any such construction shait oe subject to the provisions of this Seetion, and jpso
facto such document shabl be automatically reformed, without the necessity of the execution of
any amendment or tew document, so that the Oblization of Borrower to pay interest or perform
such act or requirenent shall be reduced to the livivauthorized under the applicable laws, und in
no event shall Barrower be obligated to pay any interesy perform any act, or be bound by any
requirentent which would result in the puyment of interestinexeess of the Maximum Amount,
Any amount received by Lender in excess of the Maximum Arpount shall, without further
agreement or notice between or by any party hereto, be deemeaapolied to reduee the principal
amount of the Note immediately upon receipt of such moneys by'Lander, with the same foree
and elteet as though Borrower had specitically designated such sumis tabe applied to principal
prepayment. The provisions of this Section shall supersede any inconsisteatorovision of this
Seeurity tnstrument or any other Loan Document.

Section 133 PERFORMANCE AT BORROWER'S EXprnsE, Borrowerdcknowledges
and confirms that Lender may impose certain administrative, processing or serviciiig fees in
connection with (a) any extension, renewal, moditication, amendment and termination of the
Loan, (b) any release or substitution of collateral theretor, (c) obtaining certain consents, witvers
and approvals with respect to the Property. (d) the review of any Lease or proposed Lease or the
preparation ot review ol any subordination. nonsdisturbance agreement, (¢} collecting, holding
and disbursing reserves ereated under the Loan Documents pursuant 1o this Seeurity Instramunt,
and () inspections required to make certain determinations under the Loan Docuntents,
Borrawer further pcknowledges and confirms that it shall be responsible for the payment ol afl
costs of reappraisal of the Property or any part thereol, whether required by taw, regulation,
Lender or any governmental or quasi-governmental authority. Borrower hereby acknowledpes
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and agrees to pay, immediately upon demiand, all sueh fees (as the same may be increased or
decreased Trot tine o time), and any additional fees of asimilar type or nature which may be
imposed by Lender trom time to time.

Seetion s ATTORNEY'S FEES FOR ENFORCEMENT. Borrower shall pay all

reasonable tegal tees and disbursements incurred by Lender in connection with the preparation ol

the Loan Documents, and Borrower shall pay to Lender on demand any and al) expenses,
including legal expenses and altorneys’ fees, incurred or paid by Lender in protecting its interest
in the Property, in collecting sny wmount payabie hereunder or in entoreing its rights hereunder
with respeet to the Property, shether or not iy legal procecding is commenced hereunder or
vider uny etaer Loan Document, together with interest thereon at the Default Rate from the date
paidd or incwreza by Lender until such expenses are paid by Borrower.

Sedtend3S TRANSFER OF BOAN. Lander may. it any time, sell. transter or
assign the Loan, the Lean Documents, and any ar all servicing rights with respect thereto, or
grant participations theidin or issue mortgage pass-theough cerlificates o ather seeurities
evidencing w benelicial tnterestin o rated on unrated public ofiering or privale pliacement (the
"Seeuritiva™) Lender may forwadd G eitch purchaser, transteree, assignee, seevicer, parlicipant
oF ivestor i sueh Seeuritios ar any/auing ageney rating such Securities or any prospective
investor, all documents and informiativn svkich Lender now has or may herealer aeguire relating
to the Debtand o Borrower, any Guarantor, any ndemnitars and the Property, as Lender
determines neeessary or desivable. Borrower iy Guaramor and any Indemnitor agree to
cooperate with Lender in connection with wiy ansfer made or any Secarities created purswant to
this Seetion, including, without limitation, the delivaryof au estopped certificate required in
accordanee with Section 6.3 hereot and such other dociznems as may be reasonably requested by
Lender.

Section 13,6 SUBROGATION. TFany or all of the grogecds ol the Note have been
used to extinguish, extend or renew uny indebtedness heretotfore existiag against the Property.,
then, to the extent of the tunds so used, Lender shall be subrogated o wll o8 the rights, claims,
lens, titles, and interests existing against the Property heretolore held byCordivfavor of) the
holder of such indebtedness and such Tormer righls, claims, liens, titles, and Seterdsts, i any, are
not waived but tather are continued in full foree and etfeet in favor of Lender and e merged
with the lien and security interest created herein as cumulitive seeurity [or the repiganeit of the
Debt, the performance and discharge of Borrower's obhigations hercunder, under the Note and the
other Loan Documents and the performance and discharge of the other Obligations,

Scetion 137 CERTAIN DEFINED TERMS. For ail purposes of this Seeurity
[nstrument, unless the context clearly indicates a contrary intent ar unless otherwise specifically
provided hercin:

(W "Alate" shall s, with respect to any Person. (i) each Person that controls, is
controlled by or is under commaon control with such Person, (it) cach Person that, direetly or
indireetly, owns or contends, whether beneticially or as a trustee, guardian or other fiduciary, any
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of the Stack of such Person, and (1it} cach of such Person's officers. directors, members, joint
vertarers and partners.

{b “Rorrower” shall mean the Person identitied as such in this Security nstrument,
any subscquent owner ot the Property whe succeeds to the obligations ol Borrower hereunder,
and cach of their heirs, executors, legal represeattives, suecessors and assigns,

(¢} "Business Day” shall mean a day on which commerciad banks are not authorized
ot required by Jaw 1o close in New York, New York,

fay " Control” shat! mean, with respect o any Person, the possession, directly or
indirectly, of ziwe power to direct or cause the direction of its management or podicies, whether
through the owrership of voting secarities, by contract or otherwise. For the purpose of this
definttion, "contro” ipeludes the correlative meanings of "controlled by" and "under connmon
control with,”

() "Lender” shati nean the Person identitied as such in this Security Instrament and
ity successors, assigns and fransterees.

() "Opinion ol Counsel™ st Lawan an apinion or opinions in writing signed by
independent fegat counsel to Borrower, dusignated by Borrower, wd reasonably satisfictony 1o
{.ender.

) "Person” shall mean any individuatocorporation, partnership, joint venture, estite,
trust, limited Hability company, unincorporated assoctation, any lederal, stite, county or
municipal gavernment or any huread, department or ageacy thereal and any fiduciary acting in

sueh capacity on behadf of any of the foregoing,

) “Single-Purpose Entity " shall mean a Person swhich/ovins no interest of property
other than the Property or iterests in Borrower,

(i "Stock” shall mean all shares, options, warrants, general or Bmieg nartaeeship
interests, membership interests, participations or other equivalents (regardless ol ow desighated)
B aceapporation, Hmited liability company, partnership or any eyuivalent entity, whether voting
or nokvoting, includiog. withowt Bmitation, common stock, preferred stock, ar uny otaer "equity
seeurity™ (as sueh teent is defined in Rate 3ud -1 of the General Rules and Regulations
pronulgated by the Securities and Exchange Commission under the Seeurities xehange Actof
1934, us wnemded),

g "Transter” shall mean the conveyaney, assighment, sale, transter, mortgaging, o
collateral assignment, encumbrance, pledging, alicntion, hypothecation, granting of a security o
interest in, geanting of options with respect to, of other disposition af (directly or indirectly, o
voluntardly ot invotuntarity, by aperation of i or otherwise, stnd whether or not tor &1;
consideration or ot recordy all or wny portion of any legad o benediciat interest (8 e all or any =
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portion of the Propertys and (i in Borrower (or any rust of which Borrower ts i trustee), or,if
Rorraser is a limited or general parimership, limited Hability eompany, joint venture, trusi,
nominee Lrust, tenaney in common or other unincorporated form ol business association or fonm
of ownership interest, in any Person having a direct ov indirect fegal or beneficial ownership in
Borrower, excluding any legal or beneticiul interest in any coustituent limited partner or member
of Borrower but including the interest ol such limited partner ar member itself and further
including any legal or beneticial imerest in any constituent general partaer of Borrower, if
applicable, in any general pattner of any constituent general partner of Borrower, or, il Borrawer
is a limited lability company, in any constituent corporate member of Borrower, The term
"Franster® shall include, without limitaion, the following: an instatlment siles agreement
wherein Sarrower agrees to sell the Property or any part thereol or any interest therein fora price
1o be paid i inataliments: an agreement by Borrower leasing all or a substantial part of the
Property to one somore Persons pussuant to a single transaction or related transactions, or a sk,
assignmient or other tanster of, or the grant of a security inlerest in, Borrower's right, ttle and
interest inand w any L zases or any Rent; any instewmehid subjucting the Property toa
condominium regime ez iransferring vwnership 1o a cooperative corporation or other form of
multiple ownership or goverurce: the dissoletion or termination of Borrower, any general
partner of Barrawer, any general jitner of any general partner of Borrower, if applicable. or, it
Borrower is a Emited liability conpeay, any corporate member of Borrawer: the issuance of new
Stock inany corperation which is Borgower, a member of Borrawer (if Borrower is a limited
tiability company). it partner of Borroweror, if applicable. a partner of a general partaer of
Borrower; the merger or consolidation with aay other Person of Borrower, any general partner of
Borrower, any general partner of any general parater of Borrower, ifapplicabie, or, il Borrower
is u timited lability company, any corporate memberol Borrower: and, if Borrower is i non-
member managed linited liability company, any chanps ia the Person appointed as manager of
Barrower,

Article 14 - DEFEASANCE

Seetion 1.1 DEFEASANCE. (i) Notwithstanding any provision of this Security
[strument to the contrary, at any tne prior to the and afler the tater of (1) Gae expiration of a
twenty four month period following the fiest day of the Tiest calendar month after4nedate of this
Sceurity tnstrument (or the date of this Security Instrument, iF it is dated the first dey ala
calendar month), and (1) the date which is two years atier the "startup day." within theineaning
ol Section 860Gy o the Internal Revenue Code of 1986, us amendued (rom time to time or
any suceessor statte (the "Code®), of a "real estate mortgage investment conduit,” (i "REMIC")
within the meaning of Section 8601 of the Code, that hiolds the Note and this Security
Instrment, and provided no Event of Defaalt his oceureed and remiins outstanding, Borrower
may cituse the release of the Property from the Hien ol this Security nstrument and the other
Loan Documents upon the sitisfiction of the following conditions:

() not less than thirty 30y days prior written notice shall be given to
Lender specilying a date (the "
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defined) is to be delivered, such date being a day on which aregularly seheduled monthly

Serviey Pavment Dwte” )

an o wllacerued and unpaid interest and alt other sums due under the
Note and under the other Loan Documents up 1o the Refease Date, including, without limitation,
all costs and expenses incurred by Lender or its agents in cotneetion with such redease
(inchugding, without limitation, the review of the proposed Deteasanee Collateral and the
preparation of the Defeasanee Sceurity Agreement tas bereinafter defined) and rebited
documentzéon), shall be paid in full on or prior to the Release Date; and

(i) Borrower shall deliver to Lender onoor prior to the Release Date:
(A= aledge and security agreement, in form and substanee siatistactory to

Lender in ls sole diseretion, ereating a (st priority seeurity interest in
fvero! Lender in the Deleasanee Collateral (the "Defeasance Seewrity

genertted by the Defeasance Collateral shall be paid direetly to Lender and
applied by Lénner tn satistaction of all amounts then due and payuble
hereunder and thacany excess received by Fender from the Deteasance
Collateral over the tneaats payable by Borrower hereunder shall be
refunded to Borrower nramptly alter cach momhly Debt Service Payment
Date:

(13)  direet, non-calfable obligations ot the nited States of Americn thit
provide {or payments prior, but is claseas possible, to al) sueeessive
monthly Debt Service Payment Dates ocenrring after the Release Dae,
with each such payment being equal to o grestter than the amount of the
corresponding installment of principal and intérest required to be paid
under the Note (the "Defeasance Colliteral”), vactvol which shall be duly
endorsed by the holder thereofas divected by Lenderoraccompanied by a
written instrument of transter in form and substance wioisssatistactory to
Lender inits sole diseretion (including, without limitationssuch
instruments as may be required by the depository institwtion ickling such
seeurities or the issuer thereol, as the case may be, Lo effectuate book-entry
transfers and pledges through the book-entry fucilities of such institution)
i order to perfect upon the delivery of the Defeasance Sceurity
Agreement the First priority seeurity interest in the Defeasance Collateral
i tavor ol Leader wa conformity with all applicable state and federal laws
governing the granting of such security interests:

(Cy  acertificawe of Borrower certifying that all of the reguirements set forth in
this Article have been satislied;

8§86
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(1) anopinion of counse| [or Borrower in form and substance and delivered

by counsel satisfactory to Lender in its sole diseretion stating, among other

things, that Lender has a perfected fiest priority seeurity interest in the
Peteasance Colliteral, that any trast formed as a REMIC pursuant (o i
seeuritization which holds the Note will not fuil to maintain its status as o
REMIC as a result ol such defeasance and that the Deleasaace Seeurity
Agreement is enforeeable against Borrower inaceordanee with its terms:
and

(B such other certifivates, documents or instruments as Lender may
reasonably require.

) Upon complianee with the requirenients of subseetion (a) above, (i) the
Property shall be réiehased Trom the fien ol this Security Instrament and the other Loan
Documents, (i) the Pelepsance Collateral shall constitute colliteral which shiall seeure the Note
and afl other obligations"ander the Loan Documents, and (iii)y Borrower shall have no further
right w prepay the Loan, Tepdeewill at Borrower's expense, exeeute and deliver any
agrevments reasonibly requested by Burrower to release the lien of this Seeurity Instrument from
e Property.

ey Upon the release ef e Property in accordimee with this Article, Borrower
shall assign sl its obligations and rights undvre e Note, together with the pledged Deleasanee
Collateral, o asuceessor singlespurpose entity ¢es gnated by Borrower und approved by Lender
i its sole diseretion. Sueh suceessor entity shad] exesute an assumption agreement in form and
substanee satisfactory to bender i its sole diseretion pragsoant to which it shail assunmw
Bortower's abligations under the Note and the DeleasanesSecurity Agreement, As conditions to
such assignment and wssumption, Borrower shall () deliver (O Lander an opinion of counsel in
form aid substanee and delivered by counsel satisTactory to Lerdanin ils sole discretion stating,
among, other things, that such wssumption agreement is entoreeabieagzinst Borrower and such
suceessor entity it accordanes with its terms and that the Note, the Delvasance Seeurity

Agreement and the other Loan Docoments, s so assumed, are enforeeanble ag:inst such suceessor

entity in accordance with their respective terms. and (1) pay all costs and expepaes incurred by
Lender or its agents in connection with such assignment and assumption (includisg: withowt
limitation, the review of the proposed transteree and the preparation of the assumpon agreement
and reluted documentationd. Upon such assumption, Borroswer shall be relieved of itsobligations
hereunder, under the other Loan Documents and under the Deleasanee Seeurity Agreement,
exeept for any indetnity which, by the terms of the Loan Documents, survives the payment of
the Loan or the satistaction of this Seeurity Instrument.

Artiele 15 - STATE SPECHIC PROVISIONS

Section 15,1 Foreclosure--Applicable Law,

(4) Fhe law applicable to any toreclosure of this instrument shalt be the Minois
50
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Mortgage Foreclosure Law, [linois Compiled Statutes, Chapter 735, Act S, Section 13- 1101, ¢t
seq., as from time to time amended (the "Act”).

(b) I the event thatany provision in this Mortgage shall be inconsistent with any
provision of the Act, the provisions of the Act shall take precedence over the provisions of this
Mortgage but shall not invalidate or render unenforeeable any other provision ol this Mortgage
that can be construed in g manner consistent with the Act,

(¢)  ITuny provision ol this Mortgage shall grant to Moertgagee any rights or remedies
upon defuult of the Mortgagor which are more limited than the rights that svould otherwise be
vested i Martgagee under the Act in the absenee of said provision, Mortgagee shall be vested
with the righergranted in the Act to the [ull extent permitted by Taw,

() Widiout Bmiting the generality of the foregotng, all expenses incurred by
Mortgagee to the extent reimbursable under Seetions [5-1510 and [5-1512 of the Act, whether
Cneurred before orafterany deeree or judgment of forectosure, and whether enumerated in this
Mortgage, shall be added (i indebtedness secured by this Mortgage or by the judgment of
foreclosure.

Seetion 15,2 Waiver o tiomestead and Redemption,  The Borrower hereby
expressiy waives any and all rights of redemplion and reinstatement in conneetion with
foreciosure of this Security Dastrument. it beiag the intent hereol that any and all such rights of
redemption and reinstatement of the Borrower aid o all other persons, wre and shall be deemed
to be hereby waived o the 1l extent permitied byabg srovisions of the Aet or other applicable
Jasy or replacement stituies,

Seetion 15,3 Parpose ol Loun. The entire précecis of the loan evidenced by the
Nole constitute "business loan." as that term is used in Hinols Carapiled Statutes, Chapter 815,
Act 205, Seetion 4, and the beneficiy ol Mortgagor is o "business. asthat teem s delined in
siid Hlinois Compiled Statutes, Chapter 815, Act 205, Section 4,

IN WEINESS WHEREOEF THIS SECURITY INSTRUMEN Chos heen executed
by Horrower as of the day and year first ubove written.

BORROWER:

700 WEST WILLOW, L.L.C., an
[llinois limited liability company
| G "|l\.|\\“r Ii”(,"fi'{l\l'. Tyt ‘ \\}HI‘;& tl"l
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Titler,
STATE OF HLLINOIS )
) 88,
COUNTY OF COOK )

P :
[ T NP A T AN RS R LY PR e

LAL Q‘[‘u’iﬂ[kw};f_. a Notary Public in and for the said County in the Stale aforesaid, DO
NERERY CERTFY thal Tryswmmue Coggp-as .d.‘f{ﬁﬂ&gf«t@:.. ol 701 WEST WILLOW,
L.L.C., wan Itlinois limited liability company whois personally known to
me to be the sdme person whose name is subscribed to the foregoing instrument. appeared before
mu this day in person and acknowledged that he signed and delivered the said instrument as his
own free and voluitaesact for the uses and purposes therein set forth,

4 i

GIVEN under iny hond and notavial seal this < duy of /e 1998,

Notary Public

=86

ax
o

cee




IIIIIIIIIIIIIIIIIIIIIlIIlllIlllllIIlllllllllIlIlllllIIII-l---::?——————————————————

U N Cachal{THLARSUANC) PanpFanY

COMMITMENT FOR TITLE INSURANCE
SCHEDULE A (CONTINUED)

ORDER NO.: 1409 007658221 8K

THE LAND REFERRED TO IN THIS COMMITMENT 1S DESCRIBED AS FOLLOWS:

1OTS 1 ARD 2 IN HEATH'S SUBDIVISION OF THE EAST 1/2 OF LOT 19 IN BLOCK 1 IN
SHEFFIELD'S ADDITION TO CHICAGO IN SECTION 33, TOWNSHIP 40 NORTH, RANGE 14 EAST
OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS

‘7}7( - 02 W e, HO&.«.—I C-Lfr e rJD s

Y= 33~ 31Y ~go9
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- EXHIBIT A
Description of Land
a APPENDIN |
R DOCUMENT PROTOCOLS
L. Certain Detinitions, For the parposes ol this Appendix [ and the Document

Protocols contained herein, wll capitalized terms vsed bat not otherwise detined herein shall have
the meaniigs provided therelor in the Seeurity Instrument to which this Appendix 1 is annexed.

1 Procument Protocols. With respect to any instrument that states in sttbstance that
iUEs poverned by thie "Document Protoguls,” the foftowing shall apply:

G Generalasujesof Usage. These Document Protacols shall apply to such
instrument as from time to Gae'amended, modified, replaced. restated, extended or
supplemented, including by waiver or consent, and to all attachiments thereto and all other
documents or instraments ineorporized thereine When used in any instrument governed by these
Docament Protoculs: () references oG Person are, unless the contest otherwise requires, also to
its heirs, exeentors, legal representatives. successors and assigns, as applicable; (i) "hercol”
“heretn,” "hereunder” and comparable terms tefer to the entive instrument in which such terms
are used wnd not to any particular article, section o other subdivision thereal or attachnient
theretos (i) relerences to any gender inelude, unddsrthe context otherwise requires, references to
all genders, and references to the singular include, unl<ss the contest otherwise requites,
references to the plural, and viee veesas (vy "shall™ and =3 l" have equal foree and elieet:

{(v) references inan instrument o *Articke.” "Yection "Parazraph® or another subdivision or o
an attachment are, unless the context otherwise requires, W an aricie, seetion, piragraph or
subdivision of or an attachment o such instruments (viy all accountin terms not vtherwise
defined therein have the meanings assigned to them in accordance with GAAP: and

(Vi) Minctude” "includes™ aidd "inetuding” shall be deemed o be Tollowed by "withoul
limitation” whether or not they are in fact toliowed by such words or words wEqite impornt.

() Non-Recourse. Unless stated otherwise therein, Borrawer's liability-asder such
instruinent shall be limited as set forth in Article 11 ol the Note,

() Nutives, e, All notices, consents, approvils, stalements, requests, reports,
demands, instruments or other communications e be made, given or furnished pursuint to, under

ar by vittue ot such instrument (each, @ "potice™) shall be in writing and shall be deemed given or "'c%
furnished i addressed to e party intended to receive the same al the address of such party as set g,
farth below (i) upon teeeipt when personally detivered at such address, (i) three (3) Business @ g
Days after the same is deposited in the United States manl as fiest class registered or certified ‘,‘;
mail, return reeeipt requested, postage prepaid, or (i) one Business Day after the date off "
delivery of such notice to o nationwide, eepitable commercial courivr serviee: 1
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Lendes: HSA/WEXFORD BANCGROUP, LLL.C., 1RO N. Wacker Drive,
F53* Floor, Chicago, [ 60606 Attention: Steve Byers

with a copy by the saume means sent simultaneously w: Garfield & Merel, L.,
211 West Wacker Drive, 15" Floor, Chicago, 11, 606006, Auention: Richard A.
Merel, Fisg.

Horrower: 701 WEST WILLOW, L.L.C., </oBilmar Propertics, 1777
North Clybourn Ave., Chicago, . 60614, Attention: William Moran

Indemnitor: William Moran, ¢/o Bimar Propetties. 1777 North Clybourn
S Chicago, I 60614

with o ¢upy ol any notice o Borrower or lndemaitor by the saime means sent
simultancougty to: Fuchs & Roselli, 6 West Hubbard St Chicugo, 1. 60610,
Attention: JoiRoselli, sy,

Any party may change the address to which any notice is to be delivered to any
other address within the United States'a? Aduerica by furnishing written notice of sueh ¢chanpe a
Teast filteen 13y days prior 1o the elicetive dare of such change to the other parties in the manner
set forth above, but no such noties of change shall be etlective unless and until reeeived by such
ather parties, Rejection or refusal o aecept, or wability 1o deliver beeause of changed address or
Because no notice of chimped address was given, st he deetmed to be reeeipt of any such
notice. Any notice to an entity shall be deemued 1o begiven on the date specified in subparagraph
ey above, without regard 1o when such noticy is delivescd by the enity to the individual to
whose attention it is divected and without regird to the faet thet proper delivery may be refused
by someone other than the individual o whose attention it is dirceted, 1 a notice is received by
an endity, the factthar the individual to whose attention it is dircetéd 2o longer at such address
or assovtated with sueh entity shall notalteet the elftectiveness of suen nosdee. Notices may by
given on behalf ol any paety by such party's attorneys.

(W) Severubility. Whenever possible, each provision of such instruresishall be
imerpreted in such a manner as to be effective and valid undee applicable Taw, butiamy
provision ol such instrument shall be prohibited by or invatid or unenforeeable underthe
applicable las of sny jurisdiction with respeet o any Person or circimstanee, such provision
shall be inetlective to the extent of such prohibition, invalidity or unenforecability, without
invatidatiog the remaining provisions of such instrument or allecting the validity or

entoreeability of such provisions in any other jurisdiction or with respeet 1o other Persons op F
circumstances. To the extent permitted by applicable luw, the patties to such instrument therehy C‘C_
watve any provision ol kaw that renders any provision thereol prohibited, invidid or ‘C‘I‘
unentorecable inany respect. .cc;n:
Tt
1
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(¢)  Remedies NotExclusive. No remedy therein conferred upon or reserved to
Lender is intended to be exelusive ol any other remedy or remedies available to Lender under
stch instrument, at Law, in equity or by stalute, and cach and every sueh remedy shall be
cumulative sad in addition to every other setuedy given thereunder or now or hereafier existing at
few, inequity or by statute,

(N Liabidity. 1 Borrower or [ndemnitor consists of mare than one Person, the
obligations and labilities of cach sueh Person winder such instrument shall be joint and several,

(R Bindiog Obligations; Covenants Run with_ the Land. Such instrument shall be
binding tipan Borrower or Indemnitor, as the case nuy be, and the successors, ussigns, heirs and
personal reprasentatives of Borrower or Indemnitor, as the case may be, and shall inure to the
benetit of Lendeand all subsequent hokders of such instrument and their respective ofticers.
directors, employvies.sharcholders, agents, suceessors and assigns. Nothing in such instrument,
whether express or waphied, shall be construed to give any Person (other than the parties thereto
and their permitted successors and assigns and as expressly provided therein) any fegal or
cquitable right, remedy orelain under or in respect ol such instrument or any covenants,
conditions or provisions contaired therein. 16 such instrument is to be recarded, all of the grants,
covemnts, terms, provisions, covenapts and conditions ol such instrument shatl run with the
L.

(hy  No Oral Modifications. Suel instrument., and any of the provisions thereol,
cannot be altered, moditied, amended, waived, exiended, changed. discharged or erminated
orally or by any acton the part of Borrower, Indewaior or Lender, but only by an agreement in
writtng signed by the party against whom enforeementai any alteration, maodification,
amendment. waver, extension, change, discharge or tesamation is sought, Without limiting the
generality of the foregoing, any pavment made by Lender (Cr insurance premiums, Taxes, Other
Charges or any other charges atfeceting the Property shall not coaztinite a waiver of Borroser's or
[ndemnitor's defaudt in making such payments and shall not obligatedender to make any further
payments,

() Enlire Agreement. Such instrument. together with the other applicahle Loan
Documents and this Appendix, constitutes the entire agreenent of the parties theréta with respeet
to the subject miatter thereol ard supersedes all prior written and oral agreements aid
understandings with respeet to such subject matter.

() Waiver of Aceeptanee. Borrower and Indenmitor hereby waive any aceeptance of
sueh instrument by Lender in writing, and such instrament shall immediately be binding upon
Borrower or Indemnitor, as the cise may be,

(k) Jurisdicton, Court Proceedings. EACTT OF LENDER, BORROWER AND
INDEMNITOR, TO THE FULLEST EXTENT PERMIETTED BY LAW. HEREBY
ENOWINGLY INTENTIONALLY AND VOLUNTARILY. WUTH AND UPRON THE
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ADVICE OF CONMPETENT COUNSEL (D) SUBMIETS TO PERSONAL, NONEXCLUSIVE
JURISDICTION IN THE STATE OR COMMONWEALTH OF WITH RESPECT TO ANY
SUTE ACTION OR PROCEEDING BY ANY PERSON ARISING FROM, RELATING TO OR
IN CONNECTION WITH SUCHHINSTRUMENT OR THE LOAN, (10 AGREES TTHAT ANY
SUCTESUTT, ACTION OR PROCEEDING MAY BE BROUGHT IN ANY STATE OR
FEDERAL COURT OF COMPETENT JURISDICTION SITTING IN COOK COUNTY,
ILLINOIS, AND (D SUBMITS TO THE JURISDICTION OF SUCH COURTS. EACH OF
BORROWER AND INDEMNITOR, TO THE FULLEST EXTENT PERMETTED BY LAW,
HIEREBY KNOWINGEY, INTENTIONALLY AND VOLUNTARILY, WITH AND UPON
FHEADVICE OF COMPETENT COUNSEL, FURTHER AGREES THAT T WILL NOT
BRINGANY ACTION, SUIT OR PROCEEDING IN ANY FORUM OTHER THAN
COORKCOVNTY, (BUTNOTHING HEREIN SUALL AFFECT PHE RIGHT OF LENDER
TOBRING AN ACTION, SUTT OR PROCEEDING IN ANY OTHER FORUM), ANDD
IRREVOCARLAYAGREES NOT TO ASSERT ANY OBJECTION WHICH I'T MAY EVER
HAVE TO THE LAYIGG OF VENUE OF ANY SUCH SUTT, ACTION OR PROCEEDING IN
ANY FEDERAL ORSTATE COURT LOCATED IN 1LLINOIS AND ANY CLAIM THAT
ANY SUCH ACTION, SUET GR PROCEEDING BROUGHT IN ANY SUCH COURT HIAS
BEEN BROUGHT IN AN INCORVENIENT FORUM,

(h Sepvice ol Progess. Berewer and Indemnitor each initially and irrevocubly does
hereby designate and appoint John Roseitic Bsg. having an address ¢/o Fuchs & Roselli. 6 W.
Hubbard St Chicago, 11 as its authorized agent o accept and icknowledge on its behalf service
ol"any and all process which may be served i gty such suit, action or proceeding in any federal
or state court in . and agrees that serviee of proceas sinon said agent at said address and written
notice ol said service of Borrower or Indemnitor, as tiecase may be, mailed or delivered to
Horrower or Indemnitor, as the case may be, in the manses provided in this Appendix shall be
deemed inevery respeet ettective service of process upun Borrower or Indemnitor, as the case
may be, inany such suit, aetion or proceeding in the State ol - A2arrower and ndemnitor cach
agrees that it (1) shall give prompt hotice to Lender of any changed wddress of its authorizud
agents hereunder, (i) may ataay time and from time to time desigmuie @ substitute authorized
agent with an office in (which office shall be designated as the address-or service of process),
and (iiD) shall promptly designate such a substitute i1 its authorized agent cuaszsto have an oflice
in oris dissolved without leaving a suceessor. No notice of change of designated agent by
Borrower or Indemnitor ot of sueh agent's address shall be or be deemed effective uptil thirty
(30) days following Lender's seceipt thereot. Borrower and Indeminitor cach further-agrees that
the failure of its agent for service of process o give it notice of any service of process will nol
impair or affeet the validity of such service or ol any judgment based thercon,

m)  WAIVER OF COUNTERCLAIM. BORROWER AND INDEMNITOR
FACH HEREBY KNOWINGLY WAIVES THE RIGHT TO ASSERT ANY

COUNTERCLAIM, OTHER THAN A COMPULSORY OR MANDATORY CL%
COUNTERCLAIM, IN ANY ACTION OR PROCEEDING BROUGHT AGAINST .
EITHER OF THEM BY LENDER OR I'TS AGENTS, g:

o
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) WAIVER OF JURY TRIAL. BORROWER, INDEMNITOR AND LENDER,
TO THE FULL EXTENT PERMITTED BY LAW, EACH HEREBY KNOWINGLY,
INTENTIONALLY AND VOLUNTARILY, WETH AND UPON THE ADVICE OF
COMPETENT COUNSEL, WAIVES, RELINQUISHEN AND FOREVER FORGOFES
HEREBY THE RIGUT TO A TRIAL BY JURY IN ANY ACTION OR PROCEEDING,
INCLUDING, WITHOUT LIMITATION, ANY TOR'T ACTION, BROUGHT BY ANY
OF THEM AGAINST THE OTHER BASED UPON, ARISING OUT OF, OR IN ANY
WAY RELATING TO OR IN CONNECTION WITH SUCH INSTRUMENT, THE LOAN
OR ANY COURSE OF CONDUCT, ACT, OMISSION, COURSE OF DEALING,
STATEMENTS (WHETHER VERBAL OR WRITTEN) OR ACTIONS OF ANY
PERSON (INCDUDING, WITHOUT LIMUTATION, SUCH PERSON'S DIRECTORS,
OFFICERS, PARYNERS, MEMBERS, EMPLOYEES, AGENTS OR ATTORNEYS, OR
ANY OTHER PERSONS AFFILIATED WITH SUCH PERSON), IN CONNECTION
WITH THE LOAN Q@ SUCH INSTRUMENT, INCLUDING, WITHOUT LIMITATION,
IN ANY COUNTERCLAIM WHHCH BORROWER OR INDEMNITOR MAY BE
PERMITTED TO ASSERT PHEREUNDER OR WHICH MAY BE ASSERTED BY
LENDER OR I'TS AGENTS AGAINST BORROWER OR INDEMNUTOR, WHETHER
SOUNDING IN CONTRACT, TORY OR OTHERWISE, THIS WAIVER BY
BORROWER AND INDEMNITOR QF THEIR RIGHT TO A JURY TRIAL IS A
MATERIAL INDUCEMENT FOR LENDERTO MAKE THE LOAN,

() No Waivers by Lender. No delay'or anission of Lender in exereising any righl or
poser aceruing upon any detault under sueh instrumcetshall impair any such right or power ot
shall be construed to be w waiver of any default under sign/instrument or any aequieseence
therein, nor shell any single or partial exercise ofany suci rightor power o any sbandonment or
discontinuance of steps to enforee such right or power, preclude gsy other or further exereise
thereof or the exereise of any ather eight or power. Aceeptanee of sy payment afler the
eceyrrence ala defaull under such instrument shall not be deemed o ssive or cure such default
undur sueh instrument: and every power and remedy given by sach instewient to Lender may be
exercised from time to time as often as may be deetied expedient by Lender. /arrower und
[ndenmnitor herehy waive any right to require Lender at any time to pursue any ienisdy in
Lender's power whatsoever,

(M Waiver of Notiee, Neither Borrower nor tndemuitor shall be entitted to any
notices of any nature whatsaever from Lender except with respeet to matters for which such
instrument specitically aml expressty provides for the giving of notice by Lender to Botrower o
[ademnitor, as the case may be, and exeept with respeet to matters for which Bogrower or
Indemnitor, as the case may be, is pol, puesuant o applicable fegal requirements, permitted to
waive the giving of notice. Buch of Borrower and Indemnitor hereby expressly waives the right
to receive any notiee trom Fender with respect to any matter for which such instrument does not
specifically und expressly provide for the giving ol natice by Leader o Barrower or Indemnitor,
as the cuse nury be.
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(y  Oltsets, Counterclaims and Delenses. Any assignee of such instrument from
Lender ar any suecessor or assipnee of Lender shall take the same free and clear of all offsets,
counterclaims or defenses which are unrelated to such instrument which Borrower or Indemnitor
may atherwise have against any assignor of such instrument, and no such unrelated counterelaim
or defense shill be interposed or asserted by Borrower or Indenmitor in any action or proceeding
brought by any such assignee upon such instrument, and any such right to interpose or agsert any
such unrekated offset, counterclaim or defense inany such action or proceeding is hereby
expressly waived by Borrower and Indemnitor,

{2 Restoration of Rights. In case Lender shall have proceeded o enforee any right
under suchAnstrument by forectosure sale, entry or otherwise, and such proceedings shall have
been discontiasi! or abandoned for any reason or shall have been determined adversely to
Lenduer, then, ey such case, Borrower, Indemnitor and Lender shall be restored to their
{former positions and rights thereunder,

(s)  LIMEOF TAE LSSENCE. TIME SHALL Bl OF THE ESSENCE INTHE
PERFORMANCLE OF ALL OBLIGATIONS OF BORROWER AND INDEMNITOR
THEREUNDER.

{0 Governing Law, SUCHESSTRUMENT SHALL BE GOVERNED BY. AND
CONSTRUED IN ACCORDANCE WUTHL AT LAWS OF THE STATE OR
COMMONWEALTH WHERE THLE PROPERYAS LOCATED, EXCEPTTO THE EXTENT
THAT THE APPLICABILITY OF ANY OF SUCTLLAWS MAY NOW OR THEREAFTER 3L
PREEMPTED BY FEDERAL LAWIN WHICH CASESUCH FEDERAL LAW SHALL SO
GOVERN AND BECONTROILLING.

(u) Sole Discretion ol Lender. Unless otherwise provided, wherever pursuant (o such
instrument, Lender exereises any right given to iU 1o approve oF Gistgprove, of any arrangenent
or term s o be satislactory to Lender, the decision of Lender to approve’or disapprove or 1o
decide that arrungements or terms are satislactory or not satisfactory shal® pe in the sole
diseretion of Lender and shall be final and conclusive, except as may be otlierwise specifically
provided therein, In addition, Lender shall hive the right o refuse to grant its zonsent, approval
or deeeptanee or to indicate its satisfaction whenever such consent, approval, aceeptance or
satisfiction shall be required under sucl instrument.

(vi  Counterparts. Such instrument may be exeeuted inany number ol separate
counterparts, cach of which, when so exceuted and delivered, shall be deemed an original, but all
of which, collectively and separately, shall constitute one and the same instrument. Al
sighatures need not be on the same counterpart. “The failure of any party thereto 1o eseeute such
instrument, o any counterpart hereof, shatl not relieve the other signatories from their
ubligations herewnder.
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(w)  Lxhibits Incorporated; Leadings, The information set forth on the cover of such
instrumeni, the table o contents, the headings and the exhibits innesed thereto, iCany, shall be
deemed to be incorporated therein as a part thereot with the same eftect as i set torth in the body
thereol, The headings and captions of the virious articles, sections and paragraphs of such
instrument are fur convenience of reference only and shall not be construed as moditying,
detining or limiting. inany way. the scope or intent of the provisions thereof.

(N) O NoJJoint Venture or Partnership. Borrower, {ndemnitor and Lender intend that the
relationship ereated under such instrument be solely that of mortgagor and mortpagee, borrower
and lender, or indemnitor and lender, as the case may be. Nothing therein is intended 1o ¢reite o
joint veawere, partnership. tenaney-in-common, ageney or joint enaney relationship between
Borrower ana-Lender or Indemnitor and Lender, as the case may be, nor to grant to Lender any
interest in the Property other thun that of mortgagee or lender: i being the intent of the parties
hereto that Lendeeshill not share inany loss whatsoever generated by the Property and thin
Lender shall have no<ontrol over the day-to-day management and operation ol the Property.

(v} Remedies efdarrower and Indemmitor. I Borrower or Indemnitor, as the case
may be, shatl seck the approval Orgonsent of Lender under such instrument, which instrument
expressly provides thit Lender'sarproval shall not be unreasonably withheld, and Lender shall
fail or refuse o give such consent orappeaval, the burden of proof as to whether or not Lender
acted unreasonably shall be upon Boreavier or Indennitor, as the ecase may be. In addition
thereto, in the event that a cluim or adjudication is made thit Lender has acted unteasonably or
unreasonably delayed acting in any case wherd by law or under sueh instrument it has an
obligation to act reasonably or promptly, Lender bl not be liable for any monetary dumages,
ard Borrower's and Indemnitor's remedies shall be linioed 1o injunctive relief or decloratory
judgment,

(z}  Releuse of gny Party. Any one or maore parties liacle upon or in respeet of such
instrument may be released without affecting the lability ol any ey not so released.

() Attorneys' Fees, Wherever it is provided in such instrumentagit Borrower or
[ndemnitor pay any cosls and expenses, such costs and expenses shall inchidwithowt
limitation, all reasonable attorneys', paralegal and Law elerk fees and disburserients, including,
without limitation, tees and disbursements at the pre-trial, trinl and appetlate feves Sicurred or
paid by Lender,

(hb)  Method of Payment. Al amounts required o be paid by any party to such
instrument 1o any other party shall be paid in such freely transferable coin or eurrency of the
United States of America as at the time of payment shall be legal tender for the payment of
public and private debts.

(eer  True Copy. By exceuting such instrument, Borrower or ndemmnitor, as the case
may be, acknowledges that it has received a true copy of such instrument.

ceutn™3b
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W) Other Miseelancous Provisions. With respect to such instrument: (1) any aet
which Lender is permitied to perlorm under such instrument may be performed atany time and
from time to time by Lender or by any Persot desipiated by Lenders amd () cach appointmens
of Lender as attorney-in-fact for Borrower or Indemnitor under such instrament shall be
irrevocible and coupled with an interest.
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