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FIRST MORTGAGE

THIS MORTGAGR, made July 10, 1998, by and between Biagio's Gourmet Foods,
Inc., an Illinois corporation’(hereinafter referred to as "Mortgagor®), and First
American Bank, an Illinois baak.ng corporation (hereinafter veferred to as

"Mortgagee");

WITNESJ3ETH:

WHEREAS, Mortgagor is justly indewcsd.to Mortgagee in the principal sum
of Six Hundred Thousand and No/100 Dollars(5600,000.00), evidenced by the
certain Second Term Note of even date herswith {the "Note"), made by Mortgagor
pursuant to the Loan and Security Agreement,- dated July 10, 1998 between
Mortgagor and Mortgagee (the "Loan Agreement"!, and fade payable to the order of
and delivered to Mortgagee, in and by which Note the Mortgagor promised teo pay
the principal sum and interest as set forth in the Nous ‘n installments as
provided in the Note, with a final maturity date occurring cu January 1. 2009 {or
earlier as so provided in the Note).

NOW, THEREFORE, Mortgagor, to secure the payment of the principal sum
of money and the interest and other chargeg and sums due in accordaare with the
terms, provisions and limitations of this Mortgage, the Note {and all axlengions,
renewals, refinancings, modifications, amendments, and replacements therecil, and
the Loan Agreement and the performance of the covenants and agreements herein
contained by Mortgagor to be performed, and the performance of the covenants and
agreements contained in the Loan Agreement to be performed by the Mortgagor, and
also in consideration of the sum of One Doilar ($1.00) in hand paid, the receipt
of which is hereby acknowledged, does by these presents MORTGAGE and CONVEY unto
Mortgagee, its successors and assigns, the real estate described on Exhibit A
attached herato and all of its estate, right, title and interest therein,
gituated, lying and being in the City of Elk Grove Village, County of Cook, and
State of Illinois, which, with the property hereinafter described, is referred

to herein as the "Premiges';

TOGETHER with all improvements, tenements, easements, fixtures, and
appurtenances thereto belonging, and all rents, issues, profits and monies for
so long and during all such times as Mortgagor may be entitled thereto (which are
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pledged primarily and on a parity with the real estate and not seccndarily),
including, without limiting the foregeing, if and to the extent owned by
Mortgagor: (a) all fixtures, fittings, furnishings, appliances, agparatus,
equipment and machinery including, without limitation, all gas and electric
fixtures, radiators, heaters, engines and machinery, boilers, ranges, ovens,
elevators and motors, bathtubs, sinks. water ¢losets, basing, pipes, faucets and
other air-conditioning, plumbing and heating fixtures, mirrors. mantles,
refrigerating plants, refrigerators, iceboxes, dishwashers, carpering, furniture,
laundry equipment, cooking apparatus and appurtenances, and ail building
material; supplies and equipment now or hereafter delivered to the Premisss and
intended tc be installed therein; all other fixtures and perscnal property of
whatever xiio and nature at present contained in or hereafter placed in any
building stariing on the Premises; such other goods, equipment, chattels and
personal property 18 are usually furnished by landlords in letting other premises
of the character 4f che Premises; and all renewals or replacements thereof or
articles in substitulisrn thereof; and all proceeds and profits thereof and all
2f the estate, right, ti{le and interest of the Mortgager in and to all property
of any nature whatsoever; ..ow or hereafter situated on the Premigses or :intended
to ba used in connection witii the operation thereof; (k) all of the right, title
and interest of the Mortgagocs.in.and to any fixtures or personal property subject
to a lease agreement, conditiorx)-sale agreement, chattel mortgage, or security
agreement, and all deposits made tfareon or therefor, together with the benefit
of any payments now or hereafter maie rhereon; {c¢)} all leases and use agreements
of machinery, equipment and other | personal property of Mortgagor in the
categories hereinabove get forth, under hich Mortgagor is the lessee of, or
antitled to use, such items: (d) all rents( iucome, profits, revenues, receipts,
leages, tenancies, licenges or other use agréerents or arrangements now existing
or hereafter created of the Premises or any part thereof including any business
conducted thereon) with the right to receive and appiv the same to indebredness
due Mortgagee and Mortgagee may demand, sue for and racover such payments but
shall not be required to do so; (e} all judgments, awards of damages and settle-
ments hereafter made as a rasult of or in lieu of any texing of the Premiges of
any part thereof or interest therein under the power of eninant domain, or for
any damage {whether caused by such taking or otherwise} to ‘the Premises or the
improvements thereon or any part thereof or interest therein, including any award
for change of grade of streets; (f) all proceeds of the conversicy, voluntary or
inveluntary of any of the foregoing intc cash or liquidated claims: (g' any
monies on deposit for the payment of real estate taxes or special :ssessments
against the Premiges or for the payment of premiums on policies of fire oand other
hazard insurance covering the collateral described hereunder or the Premises, and
all proceeds paid for damage done to the collateral described hereunder or the
Premises; and (h) all substitutions, replacements, additions and proceeds,
including insurance and condemnation award proceeds, of any of the foregoing
property; it being understood that the enumeration of any specific articles of
property sha'l in no way exclude or be held to exclude any items of property not
specifically mentioned. All of the land, estate and property hereinabove
deascribed, real, personal and mixed, whether affixed or annexed or not (except
where otherwige hereinabove specified) and all rigats hereby ccnveyed and
mortgaged are intended so to be as a unit and are hereby understood, agreed and
declared to form a part and parcel of the real estate and to be appropriated t¢
the use of the real estate, and shall be for the purposes of this Mortgage deemed
to be real estate and cenveyed and mortgaged hereby. hAs to any of the property

aforesaid which (notwithstanding the aforesaid declaration and agreement) does
not so form a part and parcel of the real estate, this Mortgage is hereby deemed
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to be, as well, a security agreement under the Uniform Commercial Code in effect
in the jurisdiction in which the Premises are located (hereinafter referred to
as the "UCC*) for the purpose of cruating a security interest in such property,
which Mortgagor hereby grants to Mortgagee as Secured Party (as defined in the
Ucc), securing the indebtedness and obligations of Mortgagor, and Mortgagee shall
have in addition to its rights and remedies hereunder all rights and remedies of
a Secured Party under the UCE. As to the above personal property which the UCC
classifies as fixtures, this instrument shall constitute a fixture filing and

financing statement under the UCC.

Mcrtgagor covenants {a) that it is lawfully seized of the Premises,
(b} that ‘the.same are subject only to (i) the liens, encumbrances, conditions,
restrictions, eagsements, leases, and other matters, rights or interests disclosed
in Schedule E“(4p an equivalent section or porticn} of the mortgage loan title
insurance policy “elivered to Mortgagee, and {ii}! matrers disclosed in writing
by Mortgagor to Mortgegee, and ‘c) that it has goed right, full power and lawful
authority to convey ‘ard mortgage the same and that it will forever defend the
Premises and the quiet and peaceful posgession of the same against the lawful

claims of all persona whomanever.

TO HAVE AND TG HOLD the Premises untc the Mortgagee, its successors and
assigns, forever, for the purpcses and uses herein set forth.

IT IS PURTHER UNDERST(OD AND AGREED THAT:

1, Maintenance, Repalr and Restoration of Improvemanta, Payment of
Prior Liens. Mortgagor shall ({a} promptiy  repair, restore or rebuild any
buildings or improvements now or hereafter on the Premises which may become
damaged or be destroyed; (b) keep the Premises ‘h good condition and repair,
without waste, and free from mechanics' liens oi“othex liens or claims for lien
not expressly subordinated to the lien hereof {excep' fcr mechanics' liens being
contested in good faith and as to which adequate reservis-have been set aside in
conformity with generally accepted accounting principles congistently maintained
by Mortgagor); (¢) pay when due any indebtzedness which may/ie gecured by a lien
or charge on the Premises superior to the lien hereof, and upoa request exhibit
satisfactory evidence of the discharge of such prior lien Ao, Mortgagee;
(d) complete within a reasonable time all public improvements arnd iry building
or puildings now or at any time in process of construction upon the Premiges;
{e) comply with all requirements of law, municipal ordinances, or res.ricticns
of record with respect to the Premises and the use thereof; (fj make altecv:ions
in the Premises only in accordance with plans and specifications duly approved
by Mortgagee; (g) suffer or permit no change in the general nature of the
occupancy of the Premises, without Mortgagee's written consent; (h) initiate or
acquiesce in no zoning variation or reclasgification, without Mortgagee's written
consent; (i) pay the indebtedness secured hereby when due according to the terms
hereof or of the Loan Agreement and the Note.

2. Payment of Taxes. Mortgagor shall pay, before any penalty attaches
(except to the extent diligently contested in good faith by appropriate
proceedings and provided proper reserves are established on the books of
Mortgagor), all general taxes, and shall pay special taxes, special assessments,
water charges, gsewer service charges, and other charges against the Premises when
due, and shall furnish to Mortgagee paid tax receipts within sixty (60) days
after the final due date of such taxes. Mortgagee reserves the right to require
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Mortgagor to make monthly deposits inte an escrow account established and
controlled by Mortgagee for the payment of taxes under terms and in an amount

satisfactory to Mortgagee.

3, Insurance. Mortgagor shall cause all buildings and improvements
now or hereafter situated or the Premises to be ingured against loss or damage
by fire and such other hazards as may be requested from time to time by
Mortgagee, including, but not limited to, hazards ordinarily insured against by
other companies similarly situated in operating like businesses and properties,
and including comprehensive public liability insurance as required by Mortgagee
and flood 4insurance if the Premises lie within an area designated by any
government Ggurcy as a flood risk area. All policies of insurance Lo be
furnished herdurder shall be in forms, companies and amcunts satisfactory to
Mortgagee, with ‘murtgagee clauses attached to all policies in favor of and in
form satisfactory comsrtgagee, including a provision requiring that the coverage
evidenced thereby shsll not be terminated or materially modified without thirty
{30) days' prior writte; potice to Mortgagee. Without limiting the generality
of the foregoing, property and casualty insurance shall be in amounts and forms
insuring the full replacemert vost of fixed assets of Mortgagor. All policies
shall name Mortgagee as an addirinnal insured and as loss payee. Mortgagor shall
deliver all policies, incluaing saditional and renewal pelicies, to Mortgagee,
and, in the case of insurance aboui o expire, shall deliver renewal policies not
less than ten (10) days prior to their rcsvective dates of expiration. Mortgager
shall not take out separate insurance ~oncurrent in form or centributing in the
event of logs with that required to be maintained hereunder uniess Mortgagee is
inciuded thereon under a standard mortgagee- clause acceptable to Mortgagee.
Mortgagor shall immediately notify Mcrtgagee wheraver any such separate insurance
is taken out and shall promptly deliver to Mortyagee the policy or policies of

such insurance. Unless the Mortgasor shall proviae the Mortgagee wiih the

evidence of insurance reguirag hersin, the Mortgajus ray parchase Lnsurancte It
the Mortgageor’s expense to protect the Morrgagee's iin2rest in the Premises.
This insurance may, bu= neea nct, protect Mertgagor's lniziests, The coverage
that the Bank may purchase may not pay any zlaim that the (orvgagnr makes 2 any

in 2enrestion with Che Fremises The

claim that is made against the Morvaage )
Mortgagor may later cancel any insurance purchased by the NMourtgigee, put only
after providing the Mortgagee with evidence that the Mcrtgager has cbtained
insurance as required by this agreement. II the Mortgajee purchaser insurance

the cgsts. ci that

for the Premises, the Mortgager will be responsiple feor

insurance, including interest and any sther charges the Mcrtgagee may impcse 1o

connection with the placement cf the insgurance, unti. the effestive datevsf the

canvellation of expiraticn of the insurance. The costs °F the insurance may oe

added to Mortgagor’s total outstanding balance or obiigaticn. The costs 2f the
tooopnaLn

insurdance may be more than the zcst cf insurance Mortgagor may be able ¢
on Mortgagor's own,

4. f ey Wi u. d ication of Proceeds of

Insurance. In case of loss or damage by fire or other casualty, Mortgagee is
authorized to (a) settle and adjust any claim under insurance policies which
insure against such risks, or (b) allow Mortgagor to agree with the insurance
company or companies on the amount to be paid in regard tc such less. 1In either
case, Mortgagee is authorized to collect and issue a receipt fcr any such

insurance money. At the option of Mortgagee, such insurance proceeds may be

applied in reduction of the indebtedness secured hereby, whether due or net, eor
may be held by Mortgagee and used to reimburse Mortgagor for the cost of the
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rebuilding or restoration of buildings or improvements on the Premiges. Irre-
spective of whether such insurance proceeds are used to reimburse Mortgagor for
the cost of rebuilding or restoration or not, and irrespective of whether such
insurance proceeds are or are not adequate for such purpeose, the buildings and
improvements shall be so restored or rebuilt so as to be of at least equal value
and substantially the same character as prior to such damage or destruction. If
the zost of rebuilding, repairing or restoring the building and improvements can
reasonably exceed the sum of TWENTY-FIVE THOUSAND AND 00/100 DCLLARS
($25,000.00), then Mortgagor shall obtain Mortgagee's approval of plans and
specifications for such work before such work shall be commenced. In any case,
where the 1nsurance proceeds are made available for rebuilding and restoration,
such proceéds shall be disbursed in the manner and under the conditions that
Mortgagee may ) require and upon Mortgagee being furnished with satisfactory
avidence of Ttle) estimated cost of ccmplerion thereef and with architect's
certificates, waiverg of lien, contractor's and subcontractors' sworn statements
and other evidence ol cost and payments go that Mortgagee can verify that the
amounts disbursed from-time to time are represented by completed and in place
work and that the work iz free and clear of mechanics' lien claimg. If the
estimated cost of ccmplenion exceeds the amount of the insurance proceeds
available, Mortgagor immedialely shall, en written demand of Mortgagee, deposit
with Mortgages in cash the amoupt of such estimated excess cost. No payment made
prior to the final completion of the work shall exceed ninety percent (90%) of
the value of the work performed {rom time to time, and at all times the
undisbursed balance of the proceed; remaining in the hands of the disbursing
parcy shall be at least sufficient to pay for the cost of completion of the work
frae and clear of liens. Any surplus which may remain out of the insurance
proceeds after payment of the cost of building or restoratiocn shall, at the
option of Mortgagee, be applied on account of the indebtedness secured hereby or
be paid to any party entitled thereto, without inrerest.

5. Condempation. Mortgager hereby assigns . transfers and sets over
unto Mortgagee the entire proceeds of any award or any <laim for dawages for any
of the Premises taken or damaged under the power of  eninent domain or by
condemnation. Mortgagee may elect to apply the proceeds of the award upon or in
reduction of the indebtedness secured hereby, whether due 9y not, or make the
proceeds available for restoration or rebuilding of the Premises.  Irrespective
of whether such proceeds are made available for restoration or rébuilding, and
irrespective of whether such proceeds are adequate for such puvpose, the
buildings and improvements shall be restored or rebuilt in accordance with plans
and specifications to he submi:ited te and approved by Mortgagee. In Lh: event
sa:d proceeds are made available for rebuilding or restoration, the proceeds of
the award shall be disbursed in the manner and under the conditions that
Mortgagee may require and paid out in the same manner as provided in Section 4
hereof for the payment of insurance proceeds toward the cost of rebuilding or
restoration. In such event, if the estimated cost to complete rebuilding or
restoration axceeds the proceeds of the condemnation awards, Mortgagor immediate-
ly shall, on written demand of Mortgagee, deposit with Mortgagee in cash the
amount of such excess cost. Any surplus which may remain out of any such award
after payment of such cost of building or restoration shall, at the option of
Mortgagee, be applied on account of the indebtedness secured hereby or be paid
to any party entitled thereto, without interest.

8. gEffect of Extensions of Time. If the payment of the indebtedness
securad hereby or any part thereof is extended or varied or if any part of any
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security for the payment of the indebtedness secured hereby is released or
additional security 1is taken, all persons now or at any time hereafter liab.ie
therefor, or interested in the Premises, shall be held to assent t2 such
extension, variation, or taking of additional security cr release, and their
iiability and the lien and all provisions of this Mortgage shall continue in full
force, the right of recourse againat all such peraons being expressly reserved
by Mortgagee, notwithstanding such extension, variation, taking of add.tional

security or release.

w8 R T t . In the event of th

7. £ [+
is

enactment ~alter this date of any law of the state in which the Premises
located dedic.ing from the value of the land for the purpose of taxation any lien
thereon, or finposing upon Mortgagee the payment of the whole or any parc of

taxes or assessment= or charges or liens herein required to be paid by Mcrcgacer,
or changing in any wiy the laws relating tc the taxation of mortgages cr debts
secured by mortgages or Mortgagee's interest in the Premises, or the manner cf
collectinn of taxes, si sa-to affect this Mortgage or the indebtedness secured
hereby or the holders thereof then, and in any event, Mortgagor, upon Zemand by
Mortgagee, shall pay such tixes or assessments, or reimburse Mortgagee theref
provided, however, that if in tre opinion of counsel for Mortgagee {a: it mi
be unlawful tc reguire Mertgagor to- make such payment or (b} the making of

payment might result irn the impos. tion cof interest bevond the maximum ame
permitted by law, then and in such zvent, Mortgagee may elect, by not:ice
writing given to Mortgager, to declare-z)l of tne indebtedness secured herebw
be and become due and payable sixty (60}.days after the giving of suck nciige.

8. Mortgage as Security. The procaecs of the loan secured hereby are

to be disbursed by Mortgagee to Mortgagor in /zccordance with the provisions
contained in the Loan Agreement. Ali advances «nd) indebtedness arising and
accruing under the Loan Agreement from time to time, whether or not the zotal
amount thereof may exceed the face amount of the Note. shall be secured hereby
to the same extent as though the Loan Agreement were fuil  incorporated i th:is
Mortgage. In the event of any inconsistencies or conflicts baecyeen this Mortgage
and the Loan Agreement, the terms of the Loan Agreement shall govern and zentrcl.

-
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9. £t e' ce of
herein, Mortgagee may, but need not, make any payment or perfcrm any act here
required of Mortgageor in any form and manner deemed expedient., and may. mut nee
not, make full or partial payments of principal c¢r interest ci pricr
encumbrances, if any, and purchase, discharge, comprcmise or settle any tax l:en
or other prior lien or title or claim thereof, or redeem from any tax sale or
forfeiture affecting the Premises or consent to any tax or assessment or cure any
default of the landlord in any lease of the Premises. All monies paid fcr any
of the purposes herein authorized and all expenses paid or incurred in connecticn
therewith, including attorneys®' fees, and any other monies advanced by Mortgagee
in regard to any tax or any leases of the Premises or to protect the Premises and
the lien of this Mortgage, shall be so much additional indebtedness secured
hereby, and shall become immediately due and payable on demand and with interest
thereon at the rate per annum applicable under the Note upon and after an Event
of Default under the Loan Agreement. Inaction of Mortgagee shall never be

faulted Acts. In case ¢f defaul

considered as a waiver of any right accruing to it on account of any default on
the part of Mortgagor.




UNOFFICIAL COPH¥e12a57

-7 -

10. Mortgages'sg Relianc Tax Billg. Mortgagee in making any payment
hereby authorized: {a) relating to taxes and assessments, may do so according
to any bill, statement or estimacte procured from the appropriate public office
without ingquiry into thke accuracy of such bill, statement or estimate or into the
validity of any tax, assegsment, sale, forfeiture, tax lien or title or claim
thereof; or (b) for the purchase, discharge, compromise or gettlement of any
othar prior lien, may do so without inguiry as to the validity or amount of any
c¢laim for lien which may be asserted.

11, Acceleraticn of Indebtedne £ ault. If (a; default
is made ir the due and puncrual payment of the principal (or any part(s) thereof)

of the Note ~.or the Mortgagor fails to pay, within (10) days after the date on
which paymerc thereof is due, any installment of interest on the Neote or any
other sum due -ncd pavable under the Loan Agreement, the Note, or this Mortgage;
or ib) default shall be made in the due observance or performance of any other
of the covenants, agriéements or conditions her=in contained, required to be kept
or performed or observad by Mortgagor; or (¢! default shall be made in the due
observance or performance of any of the covenants, agreements or conditions
contained, required to be lept or observed by Mortgagor in any other instrument
given at any time to secure Lhe payment of the Note: or (d) an Event of Default
shall occur under the Loan Agreoment; or (e) Mortgagor or any guarantor of the
indebtedness secured hereby bevores insolvent or bankrupt or admits in writing
its inability to pay its debts as ‘ray mature, or makes an assignment for the
benefit of creditors, or applies for or-oonsents te the appointment of a trustee
or raeceiver for a major portion of its'property or business; or (£} any petition
is filed or proceeding is commenced for any .attachment, levy, or seizure of any
property of Mortgager o: any guarantor of “h<.indebtedness subject to a lien in
favor of Mortgagee; or any judgment or judgments, writ or writs, warrant or
warrants of attachment, or any similar proce3s »r processes in an aggregate
amount in excess of $25,000.00 shall be entered or filed against Mortgagor or any
guarantor of the indebtedness or against any propertyv nr assats of Mortgager or
any quarantor of the indebtedness and remains unvacated; unbonded or ungtayed for
a period of sixty (60) days; or (g) bankruptcy, reorgznycation, arrangement,
insolvency or liquidation proceedings or other proceedings for relief under any
bankruptcy law or similar law for *he relief of debtors is instituted by or
against Mortgagor or any guarantor of the indebtedness and, if instituted against
Mortgagor or any guarantor of the indebtedness, are allowed againsi feortgager or
any guarantor of the indebtadness or are consented to or are not dismicsed within
sixty (60) days after such institution, then and in every such case if default
shall be continuing the whole of the indebtedness secured hereby shall, al once,
at the option of Mortgagee, becoms immediately due and payable without notice to

Mortgagor.

12. Due on Sale -- Due on Bncumbrance. Mortgagee may at its option
accelerate the maturity date of the indebtedness evidenced by the Note, whereupon
the whole of the indebtedness secured hereby shall at once become immediately due
and payable (without any cure or grace period), if Mortgagor shall (whether
voluntarily or by operaticn of law), without the prior written consent of
Mortgagee, sell, mortgage, encumber, hypothecate or ctherwise transfer the
Premises ov any part thereof, or otherwise cease tc own the Premises.

13. Application of Punds. If while any insurance proceeds ox condemna-
tion awards are being held by Mortgagee to reimburse Mortgagor for the cost of

rebuilding or restoraticn of buildings or improvements on the Premises, as set
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fereh in Se~tions 4 or S herecf, or while Mortgagor is heclding deposits for the
payment of taxes, Mortgagee shall be or become entitled to, and shall accelerate
the indebtedness secured hereby, then and in such event, Mortgagee shall be
entitled te apply all such insurance proceeds and condemnation awards and
deposits then held by it in reduction of the indebtedness secured hereby, and any
excess held by it over the amount of indebtedness then due shall be returned to

Mortgagor or any party entitled thereto, without interest.

4, Ferecloasure: Bxpenpe of Litigation. When the indebtedness hereby

secured; . cr any part thereof, shall become due, whether by acceleration or
otherwise Mnrtgagee shall have the right to foreclose the lien of this Mcrtgage
for such indebredness or part thereof. In any civil action to foreclose the lien
of this Mortquooz. there shall be allowed and included as additional indebtedness
in the order or iudzment for sale all expenditures and expenses which may be paid
or incurred by or o behalf of Mortgagee for attorneys' fees, appraiser's fees,
outlays for documentiry and expert evidence, stenographers' charges, publicaticn
costs, and costs (whicl mav.be estimated as to items to be expended after entry
of the order or judgmentc) of procuring all such abstracts of title, title
gearches and examinaticns, title insurance policies, Torrens certificates, and
similar data and assurances/  with respect to title as Mortgagee may deem
reasonably necessary either to rigacute such civil actions or to evidence to
bidders at any sale which may be had pursuant to such order or judgment the true
condition of the title tc or the valie of the Premises. All expenditures and
expenses of the nature mentioned in this-lection, and such expenses and fees as
may be incurred in the protection of the [c¢zZmises and maintenance ¢f the lien of
this Mertgage, including the fees of any atcurney employed by Mortgagee in any
litigation or proceedinge affecting this Morigage, the Note or the Premises,
including probate, bankruptcy and appellate procsedings, or in preparations for
the commencement or defense of any proceeding or (threatened civil actions or
proceeding shall be immediately due and pavable by Martgagor, with interest
thereon at the rate of interest applicable under the Nite upor the occurrence of
an Event of Default under the Loan Agreement, and shall be secured by this

Mortgage.

15. Appiication of Proceeds of Foreclogure Ssle. The prrceeds of any

foreclosure sale of the Premises shall be distributed and apriyad in the
following order of priority: first, on accou:t of all costs ard expenses
incident to the foreclosure proceedings, including all such itens fas are
mentioned in Section 14 hereof; sacond, all other items which may under tne terms
hereof or the Loan Agreement constitute secured indebtedness additional to that
evidenced by the Note, with interest thereon as provided herein or in the Loan
Agreement; third, all principal and interest remaining unpaid on the Note; and
fourth, any overplus to Mortgagor, its successors or assigns, as their rights may

appear.

16. Appeintment of Receiver. Upon, or at any time after the filing

of a complaint to foreclese this Mortgage, the court in which such complaint is
filed may appoint a receiver of the Premises. Such appointment may be made
either before or after sale, without notice, without regard to the solvency or
inseclvency of Mortgagor at the time of application for such receiver and without
regard to the then value of the Premises or whether the same shall be then
occupied ar a homestead, and Mortgagee or any holder of the Note may be appcinted
ag such receiver. Such receiver shall have prower to collect the rents, issues
and profits of the Premises during the pendency of such foreclosure suit and
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during the full statutcry period of redemption, whether there be redemption or
not, as well as during any further times when Mortgagor, except for the
intervention of such receiver, would be entitled to collect such renta, issues
and profits, and all other powers which may be necessary or are usual in such
cases for the protection, possession, control, management and operation of the
Premises during the whole of such period. The court from time to time may
authorize the receiver to apply the net income in his hands to the payment in
whole or in part of: (a} the indebtedness secured hereby, or by any judgment or
order foreclesing thigs Mortgage, or any tax, special asgessment or other lien
which may be or become super:cr to the lien herecf or of such decree, provided
such applilcation is made prior to foreclosure sale; and (b) the deficiency in

case of a sile and deficiency.

17. Mertgagee's Right of Pospession in Case of Default. In any case
in which under (the provisicns of this Mortgage, Mortgagee has a right to
institute foreclosurs proceedings, whether before or after the whole indebtedness
secured hereby is declared to be immediately due, or whethey before or after the
institution of legal procesdings to foraclose the iien hereof or before or after
gsale thereunder, forthwith. upon demand of Mortgagee, Mortgagor shall surrender
to Mortgagee and Mortgagee hall be entitled to take actual possession of the
Premises or any part thereof prricnally, or by its agent or attorneys. In such
event Mortgagee in 1ts discratici may, in accordance with law, enteyr upen and
rake and maintain possession of al) or any part of the Premises, together with
ali documents, books, records, papers ana.accounts of Mertgagor or the then owner
of the Premises relating therets, aud may exclude Mortgagor, its agents or
servants, wholly therefrom and nay as atloipey in fact or agent of Mortgager, or
in 1ts own name as Mortgagee and under the prwsors herein granted, held, operate,
manage and control the Premises and conduct the/pusiness, if any, thereof, either
perscnally or by its agents, and with full power £ use such measures, legal or
eguitable, as in its discretion or in the discretionOr itg successors or assigns
may be deemed proper or necessary to enforce the pavinent or security of the
avails, rents, issues, and profits of the Premises, including actions for the
recovery of rent, actions in forcible detainer and actiorns in distress for rent,
and with full power to: (a) cancel or terminate any lease or sublease for any
cause or on any ground which would entitle Mortgagor to._cancel the same;
{(b) elect to disaffirm any lease or sublease which is then sukordinate to the
lian hereof; {(c! extend or modify any then existing leases and o make new
leases, which extensions, modifications and new leases may provide (cg¢ terms to
expire, or for opticns to lessees to extend or renew terms to expire, asvend the
maturity date of the indebtedness hereunder and beyond the date of the .ssuance
of a deed or deeds to a purchaser or purchasers at a foreclosure sale, it being
understoad and agreed that any such leases, and the options or other such
provisicns to be contained therein, shall be binding upen Mertgagor and all
persons whose interests in the Premises are subject to the lien of this Mortgage
and upon the purchaser or purchasers at any foreclosure sale, notwithstanding any
redemption from a foreclosure of this Mortgage, discharge of the indebtedness
secured hereby, satisfaction of any foreclosure decree, or isgsuance of any
certificate of sale or deed to any purchaser; (d) make all necegsary or proper
repairs, decorating, renewals, replacements, alterations, additions, betterments
and improvements to the Premises as to it may seem judicious; {e) insure and
reinsure the same and all risks incidental to Mortgagee's possession, operation
and management thereof; and (f! receive all of such avails, rents, issues and
profits, hereby granting full power and authority to exercige each and every of
the rights, privileges and powers herein granted at any and all times hereafter,
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without prier notice to Mortgagor provided that Mortgagor shall give subsequent
notice thereof. Mortgagee shall not be obligated to perform or discharge, ner
does it hereby undertake to perform or discharge, any obligation, duty or
liability under any leases. Mortgagor shall and does hereby agree to indemnify
and hold Mortgagee harmless of and from any and all liability, loss, damage, or
expense (including reasconable attorneys' fees) which Mortgagee may cor might incur
under said leases or under or by reason of the assignment thereof and of and from
any and all claims and demands whatscever which may be asserted against it by
reason of any alleged obligations or undertakings on its part to perform or dis-
charge zny of the terms, covenants or agreements contained in said leases.
Should Mortgsjee incur any such liability, loss or damage, under said leases or
under or by ¢eazon of the assignment thereof, or in the defense of any claims or
demanda, the amcvut thereof, including costs, expenses and reascnabls attorneys'
fees, shall be secucad hereby, and Mortgagor shall reimburse Mortgagee therefor

immediately upon dciaad.

18. Applicatior of Income Received by Mortgagee. Mortgagee, in the

exercise of the rights and pewors conferred herein, shall have full power to use
and apply the avails, rents, issues and profits of the Premises to the payment
of or on account of the followira. in such order as Mortgagee may determine:

{a) to the paymenc of the operating expernses of the Pramises,
including cost of management, estéplished claims for damages, if any, and

premiums on insurance hereinabove authorized;

(b) to the payment of taxes and special assessments now due or
which may hereafter become due on the Premices;

{c) to the payment of all repairs., roplacements, alterations,
additions, betterments, and improvements of the rremises and of placing the
Premiges in such condition as will, in the judgment =f Mortgagee, make it

readily marketable;

() tc the paymen:t of any indebtedness securef-hereby or any
deficiancy which may result from any foreclosure sale.

18, Rights Cumu)ative. Each right, power and remedy hereir venferred
upon Mortgagee is cumulative and in addition to every other right,” jpowver or

remedy, express or implied, given now or hereafter existing, at law or in eguity.
and each and every right, power and remedy herein set forth or otherwise so
existing may be exercised from time to time as often and in such order as may be
deemed expedient by Mortgagee, and the exercige or the beginning of the exercise
of cne right, power or remedy ghall not be a waiver of the right to exercise at
the same time or thereafter any other right, power or remedy, and no deiay or
omission of Mortgagee in the exercise of any right, power or remedy accruing
hereunder or arising otherwise shall impair any such right, power or remedy, or
be construed to be a waiver of any default or acquiescence therein.

20. GCompliance With Illinois Mortqage Foreclogure Law. In the event
that any provision in this Mortgage shall be inconsistent with any provision of

tha Illinois Mortgage Foreclosure Law {Sections 735 ILCS 5/15-1101 et seg..

Illinois Compiled Statutes! (herein called the "Act"), the provisions of the Act
shall take precedence ovex the provisions of this Mortgage,
invalidate or render unenforceable any other provigion of this Mortgage that can

but shall not
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be -—onstrued in a manner consistent with the Act. If any provision of this
Mortgage shall grant to Mortgagee any rights cr remedies upon default of
Mcrtgagor which are more limited than the rights that would otherwise be vested
in Mortgagee under the Act in the absence of said provision, Mertgagee shall be
vested with the rights granted in the Act to the full extent permitted hy law.
Withcut limitaing the generaliry of the foregoing, all expenses incurred by Mort-
gagee to the extent reimbursable under Sections 735 ILCS 5/15-1510 and 15-1512
of the Act, whether incurred before or after any decree or judgment of
foreclosure, and whether enumerated in Section 14 of this Mortgage, shall be
added to the indebtedness secured by this Mortgage or by the judgment of foreclo-

sure.

21 Waiver of Statutory Rights. Mortgagor shall not apply for or avail
itgelf of any @pzraisal, valuation, stay, extensicn or exemption laws, or any so-
called "Moratoridm-Laws," nnw existing or hereafter enacted, in order tc prevent
or hinder the enforcément or foreclosure of this Mortgage, but hereby waives the
benefit of such laws.  Mortgagor, for itself, and all who may claim through or
under it, waives any-and all right to have the property and estates comprising
the Premises marshalled porrany foreclosure of the lien herecof and agrees that
any court having jurisdiction to foreclose such lien may order the Premiges sold
as an entirety. Mortgagor <ces heraby expressly waive any and all rights of
redemption from any order, judgrert or decree of foreclosure of this Mortgage on
behalf of Mortgagor and each and every person acquiring any interest in or title
to the Premises subsequent to the da:e of this Mortgage. Mortgagor does hereby
further expressly waive, to the extent now or hereafter permitted by law, all
rights of reinstatement of this Mortgage pussuant tc Section 15-1602 of the Act.

22. Waiver of Notice. No action fur) the enforcement of the lien or
of any provision herecf shall be subject to any d¢fense which would not be good

and available to the party interposing same in.25 action at law upon tie Note.

23. sleage upon Pavment and D arge of 4nrtqagor's Obligationg.
Mortgagee shall release this Mortgage and the lien therenisbv proper instrument
upon payment and discharge of all indebtedness secured hereby,~in accordance with
the terms and conditions in che Note and the Loan Agreement; \and including a
reasonable fee to Mortgagee for the execution of such release.

24. riling and_Recording Fees. Mortgagor will pay “as - filing,
registration or recording fees, and all expenses incident to the execution and

acknowledgement of this Mortgage and all federal, state, county, and muaizipal
taxes, and other taxes, duties, imposts, assessments and charges arising out of
or in connection with the execution and delivery of the Note and this Mortgage.

25. Compliance With Laws. Except as disclosed in writing to Mortgagee
on or before the date hereof, the Premiges and its present use complies, and at
all times shall comply, with all applicable laws and governmental regulations
including, without limitation, all applicable federal, state and local laws
pertaining to air and water gquality, hazardous waste, wapte disposal, air
emissions and other environmental matters, all zoning and other land use matters,
and utility availability. Except as disclosed in writing to Mortgagee on or
before the date hereof, neither Mortgagor nor, to the best of Mortgagor's
knowledge, any previous owner or occupier of the Premises, used, generated,
stored or dispesed of, on, under or about the Premises any Hazardous Materials.
For purpcses of this Mortgage, Hazardous Materials shall mean and include any
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hazardous substance, hazardous material, toxic substance, solid waste, or any
pellutant or contaminant now or hereafter defined as such in (or for purposes of)
the Comprehensive Environmental Response, Compensation, and Liability Act, any
go-called applicable "Superfund" or "Superlien' or “Non-priority lien" law, the
Toxic Substances Control Act, or the Resource Conservation and Recovery Act, all
as amended from time to time. Further, to the begt of Mortgagor's knowledge,
except as disclosed in writing to Mortgagee on or before the date hereof, the
Premises does not contain any underground tanks and does not contain and has not
in the past contained any asbestos-containing material in friable form. Mortga-
gor shall protect, indemnify and hold harmless Mortgagee, its darectors,
officerz, .mployees, agents, successors and assigns, from and against any and all
loss, damege. coat, expense or liability (including attorneys' fees and costs)
directly or.irdirectly arising out of or atcributable to the use, generation,
manufacture,” ‘zroduction, storage, release, threatened release, discharge,
disposal or precaria of Hazardous Materials or asbestos on, under or apbout the
Premises including wichout limitation (a) all foreseeable conseguential damages;
and (b) the costs of'any required cr necessary repair, cleanup or detox:if:icatioen
of the Premises and the prcroparation and implementation of any closure, remedial
‘ or other reguired plans.’ This indemnity shall survive the payment of the Ncte
and the reconveyance or ‘release of the lien of this Mertgage, or the
extinguishment of the lien by foreclosure or action in reconveyance or
extinguishment or deed in lieu 0of fireclosure., This indemnity shall not apply
to any claims, losgses, liabilitieg damages, penalties, and expenses which are
incurred by the Mortgagee sclely as 1 direct result of any act or omigsion cf
Mortgagee and which are not the resu'%,” in whole or in part, of any pre-existing
condition or event. In the event thau apy investigation, site monitoring,
containment, clean-up, removal, restoration o~ other remedial work of any kind
or nature (the "Remedial Work") is reasonably nacessary or desirable under any
applicable local, state or federal law or regulacion any judicial order, or by
any governmental entity or perscn because of, or ir coanection with, the current
or future presence, Buspected preseice, release or cuspected release of any
Hazardous Materials in or about the air, soil, ground wviatar, surface water or
s0il vapor at, on, about, under or within the Premises (or auy portion thereof!},
Mortgagor shall within thirty {(30) days after written demani for performance
thereof by Mortgagee {(or such shorter period of time as may be reguired under any
applicable law, regulation, order cr agreement), commence and- thereafter
diligently prosecute to completion, all the Remedial Work. All‘Ruwedial Work
gshall be performed by contractors appreved in advance by Mortqagee, and under the
supervision of a consulting engineer approved by Mortgagee. All ccets and
expengses of Remedial Work shall be paid by Mortgagor including, without limita-
tion, Mortgagee's reasonable attorneys‘' fees and costs incurred in connection
with monitering or review of the Remedial Work. In the evenr Mortgager shail
fail to timely prosecute to completion, the Remedial Work, Mortgagee may. but
shall not be required to, cause the Remedial Work to pe performed and all costs
and expenses therecf, or incurred in connection therewith, shall become part of

the indebtedness secured hereby.

26, Indemnity. Mortgagor agrees to indemnify and held harmless
Mortgagee from and against any and all losses, liarilities, suits, obligations,
fines, damages, judgments, penalties, claims, charges, costs and expenses
{including attorneys' fees and disbursements) which may be imposed on, incurred

or paid by or asserted against Mortgagee by reascn or on account cf, or in

connaction with, (a) any willful misconduct of Mortgagor or any defauit by

Mortgagor hersunder or under any other documents executed at any time to Secure
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the payment of the Note, (h) Mortgagee's good faith and commercially reasonable
exercise of any of its rights and remedies, or the performance of any of its
dutias, heresunder or under any other documents executed at any time to secure
payment of the Note, (c) the construction, reconstruction or aiteration of the
premiges, {d) any negligence of Mortgagor, or any negligence or willful
misconduct of any lessee of the Premises, or any of their respective agents,
contractors, subcontractorg,” servants, employees, licensees or invitees or
{e! any accident, injury, death or damage to any person or property occurring in,
on or about the Premises or any street, drive, sidewalk, curb or passageway
adjacent thereto, except for the willful misconduct or gross negligence of the
indemnifi<d nersen. Any amount payable to Mortgagee under this Secticn shall be
due and pavable within ten (10) days after demand therefor and receipt by
Mortgagar of a statement from Mortgagee setting forth in reascnable detail the
amount claimed-apu rhe basis therefor, and such amounts shall bear interest, from
and after the dace’ such amounts are paid by Mortgagee until paid in full by
Mcrtgagor, at -he rate of interest applicable under the Note upon the occurrence
of an Event of Default under the Loan Agreement. Mortgagor's obligations under
this $ection shall not be aff=acted by the absence or unavailability of insurance
covering the same or by %ne failure or refusal by any insurance carrier tc
perform any obligaticn on ite part under any such policy of covering insurance.
If any claim, action or proceediny 13 made or brought against Mortgagor and/cr
Mortgagee which is subject to the Apndemnity set forth in this Section, Mortgagor
shall resist or defend against the geuie, if necessary, in the name of Mortgagee,
by attornevs for Mortgagor’s insuranre carrier (if the same is covered by
ingurance) or otherwise by attornevs approvad by Mortgagee, Notwithstanding the
foregolng, Mortgagee, in its discretion, wmav engage its own attorneys to resist
or defend, or assist therein, and Mortgages shall pay, or, on demand, shall
reimburse Mortgagee for the payment of, the reassnable fees and disbursements of

Mortgagee's attorneys.

27. Giving of Notice. Any notice which eitiier party hereto may desire
or be required to give to the other party shall be in wriling and shall be given
in person or by the mailing thereof by certified mail addrecsed to Mortgagor at:
Biagio's Gourmet Foods, Inc., 2416 Estes Street, Elk Grove Willage, Illinois
60007 or to Mortgagee at: First American Bank, 1650 Louis avenve, Elk Grove
Village, Illinois 60007, or at such other place as any party hereio ray by notice
in writing designate as a place for gervice of nctice.

28. Miscellaneous.

{a) This Mortgage, and all provisions hereof, shall extend to
and be binding upon Mortgagor and its successors, grantees and assigns, any
subsequent owner or owners of the Premises and all persons claiming under or
rhrough Mortgagor, and the word "Mortgagor" when used herein shall include all
such persons and all persons liable for the payment of the indebtadness secured
hereby or any part thereof, whether or not such persons shall have executed
the Note or this Mortgage. The word "Mortgagee" when used herein shall include
the successors and assigns of Mortgagee named herein, and the holder or
holders, from time to time, of the Note. The word "indebtedness" when used
herein shall include the principal sum evidenced by the Note, together with
all interest, additional interest, and late charges thereon and other sums due
thereunder and all other sums due to Mortgagee under the Loan Agreement or this
Mcrtgage. The word "Note" when used herein shall include all extensions,
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renewals, refinancings, modificaticns, amendments, and replacements thereof.

(b) In the event one or mcre of the provisions contained in this
Mortgage cr the Note or in any other security documents given to gecure the
payment of the Note shall for any reason be held to be invalid, illegal or
unenforceable in any respect, such invalidity, illegality or unenforceability
ghall, at the option of Mortgagee, not affect any other provision of this
Mortgage, and this Mortgage shall be construed as if such invalid, illegal or
unenforceable provision had never been contained herein or therein. This
Mortcage shall be construed and governed by the laws of the State of Illinois.

(¢) At all times, regardless of whether any loan prcceeds have
been disbureped, this Murtgage gecures (in additisn to any loan proceeds
disbursed from time to time} the payment of any and all expenses and advances
due to or incurrzd by Mortgagee in connection with the indebtedness secured
hereby, provided. nowever, notwithstanding anything tc the contrary here:in,
the total aggregate [ndektedness secured by this Mortgage shall not axceed an
amount equal to twe (27 times the face amount of the Note.

(d) No offset(or claim that Mortgagsor now has or may have in the
future against Mortgagee shall jrelieve Mortgagor from paying any amounts due
under the Note or from performing any other obligaticns contained herein or

gecured hereby,

(e) Mortgagor shall not v/ act or omission permit any building
or other improvement on the Premises not suciect to the lien of this Mortgage
to rely on the Premises or any part thereof 0. any interest therein to fulfill
any municipal or governmental requirement, .2xd Mortgagor hereby assigns to
Mortgagee any and all rights to give consent f¢r all or any portion c¢f the
Premises or any interest therein to be used. Simiizrly, no building or other
improvement on the Premises shall rely on any premises rot subject to the lien
of this Mortgage or any interest therein to fulfill/ any governmental or
municipal requirement. Mortgagor shall not by act or onissicn impair the
integrity of the Premises as zoned for its present or inteuded-use. Any act
or omigsion by Mortgagor which would result in a viclation of any uf the provi-

gions of this Section shall be void.

(£) Mortgagee shall have the right to inspect the Prergses at
all reasonable times and access thereto shall be permitted for that purpose.

IN WITNESS WHEREOF, Mortgagor has executed this instrument the day and
year first written above,

Biagioc's Gourmet Foods, Inc.

BY..

Attest:
Salvatore Cirrincione,

President

Thomas Cirrincione
Vice President
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STATE OF ILLINQIS ]
1 ) 58
)

COUNTY OF | Lkl

; o ;

I,//?LLLLLs ! f’CL‘L'C*X{, a Notary Public in and for said County in
the State afcresaid, DO HEREBY CERTIFY THAT Salvatore Cirrincicne and Thomas
Cirrincione, personally known to me and known by me to be the President and Vice
President, respectively, of Biagio’'s Gourmet Foods, Inc¢. in whose name the above
and foregoing instrument is executed, appeared before me this day in person and
acknowlesged that they signed and delivered the said instrument as their free and
voluntary a<r and ags the free and voluntary act of said Biagio's Gourmet Foods,
inc., for the uses and purposes cherein set forth, and the said Salvatore
Cirrincione ther and thera acknowledged that he, as custodian of the corporate
gseal of said Bidgic's Gourmet Foods, Inc. did affix the said corporate seal to
gaid instrument ag bis free and voluntary act and as the free and voluntary act
of said Biagio‘s Gouraet Focds, Inc., for the uses and purposes therein get

forth.

GIVEN under my hand an? Notarial Seal thisf{zﬂﬁ,xday of

19‘“"\

A R SRS
AL L | LU (./’(..L)"VL{_‘
Notary Public

My Cemmission Expires:

GFFICIAL GLAL
MARIA F CARDONE

LICSTATE OF lLLl(i':)(l)lS
MY COMMISSION EA- 2

—-—"‘—'-"'_—_'_--—




UNOFFICIAL COP¥#17435 ..

-16-

Lot 28 {(except from said Lot 28 in the West 1,289.7% feet as measured along tre
North Line theraeof and except also from said Lot 28 that part lying East of a
straight line running through a point 1,539.79 feet, as measured at right angles
te and Adrawn from the Mid-Point of the West line of said lot, East of and
parall¢l with the West line of said Lot and said West line extended South to its
Intergection-with the South line of said Lot extended West) in Centex Industrial

Park Unit Nz 2, being a Subdivision in Section 35, Township 41 North, Range 11

Bagt of the1hixd Principal Meridian, in Cook County, Illinois.

PIN # 08-35-200-C2)

Commonly known as: 241 Tstes Street
Elk Grrnva Village, IL 60007

mfc.a-b.baB1l0a




