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SUBOEDINATION AGREEMENT AND AGREEMENT NOT TO
ENCUMBER OR TRANSFER

N

b

e

THIS SUBORDINATICN AGREEMENT AND AGREEMENT NOT TO ENCUMBER
OR TRANSFER (the “"Agreemsnt™) is made and entered into as of June 11, 1998, but made
effective on fune 16, 1998, by and-wmong STEAK AND ALE OF 1LLINOIS, INC., a Nevada
corporation ("Company™), 8 & A RENTAURANT CORP,, a Delaware corporation (“SARC™),
S & A PROPERTIES CORP., s Delawarc corporation, ("SAPC™), and S&A FEE PROPERTIES
SPE 1, L.1..C., a Defaware Timited liability company ("Borrowet™), all of which have an address
at 6500 haternational Parkway, Plano, Texas 75023 {Company, SARC, SAPC, and Borrower
hercinafier individually referred to as an “Affiliate Lease Party” and collectively referred to as
"Affiliate Leasc Parties") and CNI, FINANCIAL I, 1.2.67, a Delaware limited liability company,
whose address is 400 East South Street, Suite 500, Orlande 7 lorida 32801 (hereinafter referred lo

us "Lender™).
WITNESSETH:

WHEREAS, Borrower is indebted to Lender in the principal st of TWO MILLION

NINE HUNDRED TWENTY-SIX THOUSAND AND NO/100 DOLLARS ($2,224,000.00) (the
“Loan"™), which indebtedness s evidenced and represented by that certain Pronnissery Note (the
*Notc™), and sccured by that certain Commercial Mortgage/Deed of Trust, Assignment of Rents and
Sceurily Agreement (the “Mortgage”} and certain other documerits related to the Note {the Note,
Mortgage and such other documents collectively referred 10 as the "Loan Documents™), all dated on

or about the date hereof: and

WHEREAS, SARC and SAPC have each guaranteed payment and performance of the Note
and all of the obligations of Borrower under the Loan Documents by exceuting those certain
Guaranty agreements of even date herewith in favor of Lender (respectively relerred to as the

"SARC Guaranty" and the "SAPC Guaranty"); and
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WHEREAS, Borrower is the owner of certain real property which is legally described on
Exhibit "A" attached hereto (the "Property”); and

WHEREAS. the Property is leased or subleased by Borrower to Company (either directly
or through another Affiliate Lease Parly) and the Company has the right to possess and occupy the
Property in connection with the aperation of the Bennigan's restaurant located on the Property (any
such lease(s) and sublease(s) collectively referred 1o herein as the “Affiliate Leaschold Interest™);

and

WHRREAS, the Company has guaranteed payment and performance of the Note and ail of
the obligatiops.under the Loan Documents by exceuting that certain Limited Guaranly agreement
of even date lierawith in favor of Lender (“Company Guaranty™), which Company Guaranty is
sccured by a firsd prierity security interest pursuant to that certain Sceurity Agreement of even date
herewith by and between Lender and Company (the "Company Sccurity Agreement”) in the
Collateral (as defined ire tie Security Agreement) located on the Property, as further evidenced by
certain financing statements tiie Company Guaranty, Company Sceurity Agreement and financing

statements collectively referrédao herein as the “Company Agreements”); and

WHEREAS, Lender has required as a condition to making the Loan that the Affiliate Lease
Parties exccute this Subordination Agresrient and Agreement Not to Encumber or Transfer

regarding the Affiliate Leaschold Interest, for the benefit of Lender.

NOW, THEREFORE, in consideration of Jiender making the Loan and other good and
valuable consideration, the receipt and sufficiency ofshich is hereby acknowledged, the Affiliate

Lease Parties do hereby agree as follows:

l. Definitions. Terms defined in the Mortgage and not otherwise defined in this
Guaranty shall have the meanings given those terms in the Morlgage when used herein and such

defnitions are incorporated herein as though set forth in full,

2. Agreement Not Te Encumber. The Affiliate Leuse Partics joinly and severally

agree that, except as permitted in or required by the Loan Documents or the Conipariy Agreentents,
so long as any principal, interest or other sums duc and payable under the Note or aby ol the other
Loan Documents remain outstanding, the Affiliate Leaschold Interest shall remain free-ari clear of
all liens, encumbrances, mortgages, sccurity interests and additional financing whatsoever (other
than those of Lender). The Affiliate Lease Partics shall within the time periods and in accordance
with the provisions of Paragraph 4 of the Mortgage pay and discharge from lime to time when the
same shall become duc all judgments entered against any Affiliate Lease Party and all lawful claims
and demands of mechanics, materialmen, laborers, and others which, i unpaid, might result in, or
permit the creation of, a lien, charge or encumbrance nol otherwise permitted by the Loan
Documents and the Company Agreements upon the Affiliate Leaschold Interest or any part thercof,
or on the rents, issues, income, revenues, profits and proceeds arising therefrom and, in general, the
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Afliliate Lease Partics shall further do or cause to be done everything necessary so that the Affiliate
Leasehold Interest shall not be further encumbered, without expense to the Lender. The Affiliate
Lcase Partics shall furnish to Lender promptly afier demand proof of payment of all items which are

required to be paid by Affiliate Lease Partics hereunder.

3. Agreement Not To Transfer. Except as permitted in connection with (i) a Transfer
Event or Concept Sale pursuant to Paragraph 19(A) of the Mortgage; (ii) a substitution of the
Property pursuant o Paragraphs 19(B), (C) or (D), (iii) a lease of the Property pursuant to Paragraph
19(G) of the Mortgage, (iv) a transfer to a Parent Affiliate pursuant to Paragraph 16 of the Mortgage
or (v) a lezse, sublease or assignment (o a party other than a Parent Affiliate pursuant lo Paragraph
16 of the Maortgage, the Affiliate Lease Partics jointly and severally agree that, so long as any
principal, intcrest or other sums due and payable under the Note or any of the ather Loan Documents
remain outstandirg the Affiliute Lease Parties shall not, without the prior written consent of the
Lender, voluntarily; involuntarily, by operation of law, or otherwise scll, transfer, assign, convey,
mortgage or otherwise dispose of all or any part of the Affiliate Leaschold Interest, or any or all of
its right, title, cstate or mterest in the Affiliate Leaschold Interest.

4. Agreement to Sutordinate. All Affiliate Leaschold Interests of the Alfiliate Lease
Parties arc hereby declared to be and ai all times hereafter shall be and remain subordinate in all

respects to the Mortgage and all of thelotist Loan Documents and all of the rights of the Lender
thereunder. The Affiliate Lease Parties jointly and scverally covenant and agree that during the term
of the Loans: (i) Lender shall have the right (¢ terminate any and all Affiliate Leaschold Interests
upon a Default under this Agreement, the Note, the-Lean Documents or the Company Agrecments;
(i) the Affiliate Lease Partics shall not cause or permit 24y, recordation in any public records of any
Affiliatc Leaschold Interest or any memorandum of lease ielated thereto except for that certain
Amended Memorandum of Lease evidencing the Restated and Arsended Lease between SARC and
SAPC; (iii) the Affiliate Lease Partics shall not enter into orbe sititled 1o any nondisturbance
agreement from Lender or any other party with respect to an Affilitwe Leasehold Interest; and (iv)
the Affiliate Lease Parties shall maintain any Affiliate Leaschold Inter¢stirecessary to allow the Fee
Site Guarantor and the Leased Site Guarantor (as the case may be) to operat¢ the restaurant located
at the Property, unless any such Affiliate Leaschold Intercst is terminated by Lender pursuant to

clause (i} of this Paragraph,

5. Warrantics of Affiliate Lease Parties. Solcly for the benefit of Lender fiaeluding
successors and assigns) and not to or for the benefit ol any third party, the Affiliate Lease Parties
jointly and severally warrant that the record owner in fee simple of the aforedescribed real property
is Borrower, that the Affiliate Leaschold Interest described on Exhibit"B" attached hereto is correct,
and that the AfTiliate Leaschold Interest is fiee and clcar of all mortgages, licns and claims of any

third party whatsoever.
0. Default. The Affiliate Lease Partics jointly and severally agree that (a) the failure

of the Affiliatc Leasc Parties to pay, perform, or compiy with any onc or morc of the foregoing
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requirements which failure continues uncured for thirty (30) calendar days after the delivery by
Lender of written notice to Affiliate Lease Parties of such failure or, if Affiliate Lease Parties are
diligently attempting to effect cure, such fonger period of time as may be necessary in Lender's
reasonable judgment to effect such cure, or (b) a Default under the Note or any ol the other Loan
Documents shafl, at the Lender's option, constitute a Default hereunder. Upon such Default, Lender,
at ils option, may thereupon or thereafter declare the indebtedness evidenced by the Note and the
other Loan Documents to be immediately due and payable as if all of said monics were originally
stipulated to be paid on such day and thereupon, without notice or demand, may exercise ail

remedies set forth herein and available al law or in cquity.

7. Covenant to Rup with the Property. This Agreement and alt covenants herein shall

run with the Property described herein and al] the terms and provisions hereof shall bind and inure
to the benefit of1b2 respective parties hereto. The Affiliate Lease Partics jointly and severally
acknowledge and agreethat Lender is relying upon this Agreement and that this Agreement may be
relied upon and inures to Ui benefit of Lender and its successors and assigns, and shall be binding
upon each of the Affiliate Lease Partics and their successors and assigns.

8. Survival of Agreemert. Lender and cach of the Affiliate Lease Parties agree that
should any term or provision of this Agrcement be deemed void by a court of competent jurisdiction,
the remaining terms and conditions ol this Agreement shall continue in full force and efTect.
Nothing herein shall be construed to waive cr diminish any right or security ol the Lender under the
Note, the Mortgage, the Company Security Agreement, any Guaranty, any of the other Loan
Documents, the Company Agreements or any othierdacuments executed in connection therewith,

0. Fees and Expenses. The Affiliatc LeaseParties jointly and scverally agree that all
reasonable costs and expenses associated with the cxevution, delivery and recordation and
enforcement of this Agreement, including, but not fimited to, recordation costs and documentary
stamp and intangible tax, if applicable (together with all interest aid penaltics thereon, if any) shall
be paid by the Affiliatc Lease Parties. The Affiliate Lease Parties joinily and severally agree to
defend, indemnify and hold harmless the Lender from and against any and all such costs and
expenses, and agree that the Lender shall not in any way be held liable for such sosts and expenses.

10.  Binding Nature of Agreement. This Agreement shall constitute a cevenant running

with the title 1o the Affiliate Leasehold Interest for the benefit of Lender and shall be Linding upon
the Affiliate Leasc Parties and their successors and assigns, and shall inure to the benefit of the

Lender and 1ts successors and assigns.

1. NoLien Created. This Agreement does not coastitite, nor shall it be construed to
constitute, a lien or encumbrance upon the Affiliate Leaschold Interest.

{2, Termination and Release. Upon payment in fult of the Loan or in connection with
a transfer of the Property as permitted pursuant to Paragraph 3(i) or (ii) of this Agreement, Lender
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shatl execute and provide to the Affiliate Lease Partics a termination of this Agreement, in
recordable form, The Affiliate Lease Partics shall pay Lender’s reasonable costs incurred in

terminating this Agreement,

13, Applicable Law. This Agreement is and shull be governed by the laws of the State
in which the Property is located.

IN WITNESS WHEREOF, the partics hereto have caused this Agreement to be exccuted
on the day and year first above written.

STEAK AND ALE OF ILLINOIS, INC., a
Nevada corporation

STATE OF MINNESOTA
COUNTY OF HENNEPIN
/
The foregoing was acknowledged before me this /»{_ “day of June, 1998, by Tedd M. Watsoen as Senior
Vice President and Marguerite W, Brindock as Assistant Secretary of STEAKAND ALE QF ILLINOIS, INC,,a
Nevada corporation on behaif of the corporation,

(rkl Y(yy ‘)U} 'f] I /%f {'('U’J

(NOTARY SEAL) Notary Public, State of Minnesota )
rerrerer v lipprecy, AV ﬁfuwﬂf’
‘ A GHARLEEN M. BAUER Notary Commission No.

-~ Printed Name; (

BLIC - MINNESOTA A
OTAS;:P?EPIN COUNTY My Commission Lixpires: L3 '55

My Commisalon Explies 01‘-31-00
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S & A RESTAURANT CORP,, a Delaware
corporition

By: MM ( &l@ﬂ

Adam L., Gray,‘Scnior Vice P;!sidcm
By: - q

Tomt¥, Watson, Vice President/
General Counsel/Sccretary

STATE OF MINNESOTA
COUNTY OF HENNEFUA
The Toregoing was g-fiowledued before me this //? day ol June, 1998, by Adam 1., Gray, as Senjor
Vice President and Todd M. Watsoni, as Vice President/General CounselSecretary of § & A RESTAURANT CORP,,
a Nelaware corporation, on behalf ofane corporation.
/

{f‘ Lyleea Y)W : [,K (Lf ’D/
(NOTARY SEAL) Notary Public, State of Minnesota

SO 'y
Printed Name: ﬁﬁﬂk-“'ﬁ"b /)l -ﬂﬂ{-”’l/’

Notary Commission No,
My Comiission Expires: Crsf-f

LR Gl i

i A

A CHARLEEN M, BAUER

‘_ \"{ﬂt_ 5 NOTARY PUBLIC . MINNESOTA

¥} HENNEPIN COUNTY
o chmmlsllun Expires 01-31-00
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S & A PROPERTIES CORP., 2 Delaware
corporation

. Watson, Senior Vice President

STATE OF MINNESG YA
COUNTY OF HENNEP!N

Y
The foregoing was acknowivdged hefore me this {%H day of June, 1998, by Todd M, Watson, as Senior
Vice President and Marguerite W2 Peindock, as Assistant Seerctary of 8 & A PROPERTIES CORP., 2 Delaware

corporation, on behatt of the corporation.
(f(u(.’tcw }’)} /H(M/

{(NOTARY SEAL) Notary Public, State ol Minnesota

9
Printed Name: (mﬂf LECA /) |, f,)ﬁ'ﬂfﬁ({/

o -.& T CHARLEEN M. Baven Nutary Commission No,

5&-}@ NOTARY PUBLIC - MINNESOTA i My Comimission Expires:

(L2

i HENNEPIN COUNTY
: "R My Cammission Explres 01.31-00

/\ P
NSGDMA JosreR, HNTM Ny

PRIVE

pRA f/‘W’; BI: 1urosh, BsqUIRE

L] MU S TRO0TeR Y- 2
Benngan's #1419 Calumet City, Hmors




-~

~

UNOFFICIAL COR¥13218

EXHIBIT "A"

LEGAL DESCRIPTION OF PROPERTY

PARCEL 1:

Lots 4 and § in Venture Urban Subdivision, being a resubdivision of Lot 3 (excepting
therefrom that part taken for additional right of way for 159th Street in Case Number
80L10516 in the Circuit Court of Cook County, Illinois) and also Lot 4 of the
Resubdivision of Lot 2 in River Oaks West Unit Number 2, in part of the Northeast 1/4 of
Section 24, Towunship 36 North, Range 14 East of the Third Pringipal Meridian, in Cook
County, Illinois.

PARCEL 7

Non-exclusive Easement faoriingress and egress for the benefit of Parcel 1 as created by
Deed from May Properties 187%, Inc., a Delaware corporation, to Steak and Ale of
Illineis, Inc., a Navada corporation, dated July 29, 1981 recorded July 31, 1981 as
Document Number 25955725 over the following described property:

That part of Lot 9 in Venture Urban (Subdivision, being a resubdivision of Lot 3
(excepting therefrom that part taken for additional right of way for 153th Street in Case
Number 80L10516 in the Circuit Court of « ook County, Illinois) and alsc Lot 4 of the
Resubdivision of Lot 2 in River Qaks West Uiit Number 2, in part of the Northeast 1/4 of
Section 24, Township 36 North, Range 14 East-ol the Third Principal Meridian, lying North
and East of the following described line: Commencing at the intersection of the West
line of Torrence Avenue, as dedicated, and the Scuih line of said Lot 9; thence South 8%
degrees 59 minutes 04 seconds West, 190.67 feet; tlieice North 0 degrees 00 minutes 356
Seconds West, 311.36 feet to a point of curve; thence Northwesterly on a curve convex to
the Northeast, having a radius of 69.75 feet, an arc dittarce of 109.40 feet and a chord
bearing of North 44 degrees 56 minutes 54 seconds West to s point of tangent: thence
North 89 degrees S2 minutes 52 seconds Wast, 424.63 feet; therse North 0 degrees 07
minutes 08 seconds East, 222,33 feet to the North line of said ot 9 (excepting therefrom
the North 38 feet of the East 23 feet, lying West of and adjacent to the West line of
Torrence Avenue), all in Cook County, Illinois.

PEAMANENT TAORC NuMBIK/
2024 - 440- 038
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EXHIBIT “B”

AFFILIATE LEASEHOLD INTERLST
(Fec Mortgage Properties)

Amended and Restated Sublease made and entered into effective June 16, 1998, by and
betweer S&A Restaurant Corp., a Delaware corporation, as Landlord, and the Company, as a
Tenant,
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