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water rights and powers, air rights and development rights, and all estates, rights.
titles. interests, privileges, liberties, servitudes. tenements, hereditaments and
appurienances of any nature whatsoever, in any way now or hereafter belonging.
refating or pertaining to the Land and the Improvements and the reversion and
reversions, remainder and remainders, and all land lying in the bed of any street.
road or avenue, opened or proposed, in front of or adjoining the land, to the
center line thereof and all the estates, rights, titles, interests, dower and rights of
dower, curtesy and rights of curtesy, property, possession, claim and demand
whatsoever. both at law and i equity, of Borrower of, in and to the Land and the
Improvements and every part and parcel thereof, with the appurtenances thereto:

(ey  Fixtures and Personal Property. All machinery, equipment, fixures
tipcluding. but not limited to, all heating, air conditioning, plumbing. lighting.
Coimavnications, elevator fixmures, inventory and goods), inventory and articles of
persoral ;roperty and accessions thereof and renewals, replacements thereof and
substirutions therefor (including. but not limited to. beds, bureaus, chiffonniers,
chests. chairs, de<ks, lamps, mirrors, bookcases, tables, rugs. carpeting, drapes.
draperies. curtains, shades, venetian blinds, screens, paintings, hangings, pictures,
divans, couches, mggage carts, luggage racks, stools, sofas, chinaware, linens,
pillows, blankets. giassware, silverware, food carts, cookware, dry cleaning
facilities. dining room wagzons, keys or other entry systems, bars, bar fixtures, ‘
liguor and other drink dispense:s. icemakers, radios. television sets, intercom and
paging equipment, electric and le<ironic equipment, dictating equipment, privaie
telephone systems, medical equipiment, potted plants, heating. lighting and
plumbing fixtures, fire prevention and £xtinguishing apparatus, cooling and air-
conditioning systems, elevators. escalaiois. fitings. plants, apparatus, stoves,
ranges, refrigerators, laundry machines, tocis, machinery, engines, dynamos,
motors. boilers. incinerators, switchboards, conduits. compressors, vacuum
cleaning systems. floor cleaning. waxing and polichiiz equipment. call systems,
brackets. electrical signs. bulbs, belis, ash and fuel, cotvevors, cabinets, lockers,
shelving. spotlighting equipment, dishwashers, garbage isposals, washers and
dryers). other customary hotel equipment and other tangible property of every kind
and nature whatsoever owned by Borrower, or in which Borrowe: bis or shall have
an interest. now or hereafier located upon the Land and the Improvements, or
appurtenant thereto, and usable in connection with the present or futuie operation
and occupancy of the Land and the Improvements and all building equipment,
materials and supplies of any nature whatsoever owned by Borrower, or in which
Borrower has or shall have an interest, now or hereafter located upon the Land and
the Improvements, or appurtenant thereto, or usable in connection with the present
or future operation and occupancy of the Land and the Improvements {(collectively.
the "Personal Property”), and the right, title and interest of Borrower in and 1o any {
of the Personal Property which may be subject to any security interests, as defined 1
1

in the Uniform Commercial Code, as adopted and enacted by the state or states
where any of the Property is located (the "Uniform Commercial Code”), superior

|
|
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in lien to the lien of this Security Instrument and all proceeds and products of the
above:

(3 . All leases, subleases.
rental agreements, registration cards and agreements, if any. and other agreements
affecting the use, emjoyment or occupancy of the Land and the Improvements
heretofore or hereafter entered tnto, to the extent of Borrower's interest therein,
whether before or after the filing by or against Borrower of any petition for relief
under 11 U.S.C. §101 et seq., as the same may be amended from time to time (the
"Bankruptcy Code”) including, without limitation, that certmain lease (the
"Operating Lease”) dated as of August 3, 1998 between Borrower, as landlord, and
MeriStar H&R Operating Company. L.P., as tenant ("Operating Tenam") (the
"Leases”), all operating agreements, reciprocal easement agreements and/or ground
12nses, as applicable setting out the respective rights and obligations between
Borover and such other third parties (the "Operating Agreements®). and al! right,
title azd interest of Borrower, its successors and assigns therein and thereunder,
includine | -without limitation, cash or securities deposited thereunder to secure the
performance py the lessees of their obligations thereunder and all rents, additional
rents, revenues, iscuss, registration fees, if any, and profits (including all oil and
gas or other minera! revalties and bonuses) from the Land and the Improvements,
all income. rents, rovir vates. issues, profits, revenues, deposits, accounts and
other benefits from the Gperation of the hotel on the Land and/or the
Improvements. including, without limitation, all revenues and credit card receipts
collected from guest rooms. resuirsnts, bars, mini-bars, meeting rooms, banquet
rooms and recreational facilities’ 2id otherwise, all receivables, customer
obligations, installment payment obligatiurs and other obligations now existing or
hereafter anising or created out of sale, leas2, sublease, license, concession or other
grant of the right of the possession, use or occupurcy of all or any portion of the
Land and/or Improvements. or personalty located t'«creon, or rendering of services
by Borrower or any operator or manager of the L) or the commercial space
located in the Improvements or acquired from others inclucing, without limitation,
from the rental of any office space, retail space, commercial scace, guest room or
other space, halls, stores or offices, including any deposits sacr.ing reservations
of such space, exhibit or sales space of every kind, license, lease. sublease and
concession fees and rentals, health club membership fees, food and beverage
wholesale and retail sales, service charges, vending machine sales and proceeds.
if any. from business interruption or other loss of income insurance relating to the
use, enjoyment or occupancy of the Land and/or the Improvements whether paid
or accruing before or after the filing by or against Borrower of any petition for
relief under the Bankruptcy Code (the “Rents”) and all proceeds from the sale or
other disposition of the Leases and the right to receive and apply the Rents to the
payment of the Debt;

(2)  Condemnation Awards. All awards or payments, including interest
thereon. which may heretofore and hereafter be made with respect to the Property,

{TPW NYOL 660562 9] 1624300347 07" X008 OB 16PM 4-
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whether from the exercise of the right of eminent domain (including but not limnited
to any transfer made in lieu of or in anticipation of the exercise of the right), or for
a change of grade, or for any other injury to or decrease in the value of the

Property:

(h)  lnsurance Proceeds. All proceeds of and any uncarned premiums
on any insurance policies covering the Property, including. without limitation, the
right to receive and apply the proceeds of any insurance, judgments, ot settlernents
made in lieu thereof, for damage to the Property;

(i) Tax Certiorari. Al refunds, rebates or credits in connection with

a reduction in real estate taxes and assessments charged against the Property as a
«esult of tax certiorari or any applications or proceedings for reduction:

() Conversion.  All proceeds of the conversion. voluntarv or !
involuntary, of any of the foregoing including. without limitation. proceeds of i
insurance and condemnation awards, into cash or liquidation claims; ‘

(k)  Rights. ' The nght, in the name and on behalf of Borrower. 10 appear ;
in and defend any action or proceeding brought with respect to the Property and to i
commence any action Or proceeding to protect the interest of Lender in the
Property: \

)] Agreements. Al _general intangibles, agreements. contracts, ‘
certificates. instruments, franchises, pecmits, licenses, plans, specifications and |
other documents. now or hereafier entercd 120, and all rights therein and thereto,
respecting or pertaining to the use, ctcupation, construction., management,
operation. design and development of the Land ana any part thereof, to the extent
of Borrower's interest therein, and any ImprovernZuts or respecting any business
or activity conducted on the Land and any part thérrof and all right, title and
interest of Borrower therein and thereunder and all certificates of occupancy,
zoning variances, buiiding, use or other permits, approvals, aut'rizations, licenses
and consents obtained from any governmental agency in comririon with the
development. use, operation or management of the Property, ait Coustruction.,
service, engineering, consulting, management, leasing, architectural and other
similar contracts concerning the design, construction, management, operation,
occupancy and/or use of the Property, all architectural drawings, plans,
specifications, soil tests, appraisals, enginecring reports and similar materials
relating to all or any portion of the Property and all payment and performance
bonds or warranties or guarantees relating to the Property, all to the extem
assignable;

(m) Trademarks Al tradenames, trademarks, servicemarks, logos.

copyrights, goodwill. books and records, tenant, or guest lists, advertising
materials, telephone exchange numbers identified in such materials, and all other

TP NYOL 661562 9] 1624800347 07/30098 08 16PM -5-
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general intangibles used solely in connection with the operation of the Property
and/or the Additional Properties, if any. to the extent assignable.

(n)  Accounts Receivables. All right, tide and interest of Borrower
arising from the operation of the Land and the Improvements in and to all payments
for goods or property sold or leased or for services rendered, whether or not yet
carmed by performance, and not evidenced by an instrument or chaticl paper
(hereinafter referred to as "Accounts Receivable”) including, without limiting the
generality of the foregoing, (i) all accounts, contract rights, book debts, and notes
arising from the operation of a hotel on the Land and the Improvements or arising
from the sale, lease or exchange of goods or other property and/or the performance
of services, (it) Borrower's nights to payment from any consumer credit/charge
ca.d organization or entities which sponsor and administer such cards as the
Arrrican Express Card. the Visa Card and the MasterCard, (iii) Borrower's rights
in. to 2 under all purchase orders for goods, services or other property. (iv)
Borrower'; mights 1o any goods, services or other property represented by any of
the foregoing /(v) monies due to or to become due to Borrower under all contracts
for the saie, leas¢ or =xchange of goods or other property and/or the performance
of services includizg the right to payment of any interest or finance charges in
respect thereto (whether-0-not yet earned by performance on the part of Borrower)
and (vi) all collateral securi‘y and guaranties of any kind given by any person or
entity with respect 1o any of tl« foregoing. Accounts Receivable shall include
those now existing or hereafter ciraisd. substitutions therefor, proceeds (whether
cash or non-cash. movable or immovibiz, tangible or intangible) received upon the
sale, exchange, transfer, collection or cthv.r disposition or substitution thereof and
any and all of the foregoing and proceeds thwerefrom,;

(0)  Security Interests. All right. uti and interest of Borrower as
secured party in the Collateral (as defined in the Oporuing Lease) pursuant to the

security interest granted by Operating Tenant to Borrover in Section 32.1 of the
Operating Lease (the "Operating Lease Security Agreemen.”), and

()  Qther Rights. Any and all other rights of Borrowe: i and to the
items set forth in Subsections (a) through (o) above.

Section 1.2 ASSIGNMENT OF LEASES AND RENTS. Borrower hereby absolutely

and unconditionally assigns to Lender Borrower's right, title and interest in and to all current and
future Leases and Rents and the Operating Lease Security Agreement: 1t being intended by
Borrower to the fullest extent permitted by law that this assignment constitutes a present, absolute
assignment and not an assignment for additional security only. Nevertheless, subject to the terms
of this Section 1.2, Section 3.7 and Section 11.1(h) hereof and the terms and conditions of Section
4 of the Loan Agreement, pursuant to which Borrower shall deposit or cause the Manager to
deposit the Rents and Accounts Receivable (if applicable) into the Lockbox Account (as defined
in the Loan Agreement) upon an Event of Default. Lender grants to Borrower a revocable license

[TPW NYD! 651562 9] 18245-U0%7 (73708 0B 16PM -6-
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to collect and receive the Rents. Borrower shall hold the Rents, or a portion thereof sufficient to
discharge all current sums due on the Debt, for use in the payment of such sums.

Section .3 SECURITY AGREEMENT. This Security Instrument is both a real
property morigage and a "security agreement” within the meaning of the Uniform Commercial
Code. The Property includes both real and personal property and all other rights and interests.
whether tangible or intangible in nature, of Borrower in the Property. By executing and delivering
this Security Instrument, Borrower hereby grants to Lender, as security for the Obligations
{defined in Section 2.3), a security interest in the Personal Property to the full extent that the
Personal Properry may be subject to the Uniform Commercial Code and in the Operating Lease
Security Agreement.

Section 1.4 PLEDGE OF MoNies HELD. Borrower hereby pledges to Lender any
and all monies rov. or hereafier held by Lender. including. without limitation, any sums deposited
in the Escrow Fuiwl (a5 defined in Section 3.5). the Lockbox Account (as defined in the Loan
Agreement), Net Precelds (as defined in Section 4.3). condemnation awards or paymenis
described in Section 3.€. b= Personal Froperty Account (as defined in Section 8.3) and the
Operating Lease Reserve (as dziined in Scction 3.14(b)) as additional security for the Obligations
until expended or applied as provided in this Security Instrument.

CONDTIONS TO GRANT

TO HAVE AND TO HOLD e above granted and described Property unto and 1o
the use and benefit of Lender, and the successois and assigns of Lender, forever:

PROVIDED, HOWEVER, these preseris ae upon the express condition that, if

Borrower shall well and truly pay to Lender the Debt at th¢ ime and in the manner provided in
the Note and this Security Instrument, shall well and truly pecfori the Other Obligations 25 set

forth in this Secunty Instrument and shall well and truly abide by and zomply with each and every
covenant and condition set forth herein and in the Note, these preserts and the estate hereby
granted shall cease. terminate and be void.

Article 2 - DEBT AND OBLIGATIONS SECURED

Section 2.1  DEBY. This Security Instrument and the grants, assigpzpzats and
transfers made in Article I are given for the purpose of securing the following, in such order of
priority as Lender may determine in its sole discretion (the "Debt"):

(a)  the payment of the indebtedness evidenced by the Note in lawful money of
the United States of America;

(b)  the payment of interest, default interest, late charges and other sums. as
provided in the Note, this Security Instrument or the Other Security Documents (defined
below).

[TP% NYO0L 661562 9 16243-00H7 7. 3098 08 10PM -7-
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{c)  the payment of Breakage Costs (as defined in the Note). if any;

{d»  the payment of all other moneys agreed or provided to be paid by Borrower
in the Note. this Security Instrument or the Other Security Documents;

(¢)  the payment of all sums advanced pursuarx to this Security Instrument to
protect and preserve the Property and the lien and the security interest created hereby; and

(f)  the paymemt of all sums advanced and costs and expenses incurred by

Lender in connection with the Debt or any part thereof. any modification, amendment,
renewal, extension, or change of or substitution for the Debt or any part thereof, or the
acquisiton or perfection of the security therefor, whether made or incurred at the request

of Borroveer or Lender.

Secrior 2.2  OTHER OBLIGATIONS. This Security Instrument and the grants.
assignmems and transtirs ‘made in Article 1 are also given for the purpose of securing the

following (the "Other Oblbizations”):

(a)  the performapze of all other obhigations of Borrower contained herein;

(by  the performance f each obligation of Borrower contained in any other
agreement given by Borrower to Levter which is for the purpose of further securing the
obligations secured hereby. and any rezewnls, extensions, substitutions, replacements,
amendments. modifications and changes diticro; and

(¢} the performance of each obligatioii ol Borrower contained in any renewal.
extension, amendment. modification. consolidat:o:t.- change of. or substitution or
replacement for, all or any part of the Note, this Security tnsirument or the Other Security
Documents.

Section 2.3 DEBT AND OTHER OBLIGATIONS. Borrower's obligations for the
payment of the Debt and the performance of the Other Obligations shall be retzrred to collectively

below as the "Obligations.”

Section 2.4  PAYMENTS. Unless payments are made in the requireG «mount in
immediately available funds at the place where the Note is payable, remittances in payment of ali
or any part of the Debt shall not. regardiess of any receipt or credit issued therefor, constitute
payment until the required amount is actually received by Lender in funds immediately avaijlable
at the place where the Note is payable (or any other place as L.ender, in Lender’s sole discretion,
may have established by delivery of written notice thereof to Borrower) and shall be made and
accepted subject to the condition that any check or draft may be handled for collection in
accordance with the practice of the collecting bank or banks. Acceptance by Lender of any
payment in an amount less than the amount then due shall be deemed an acceptance on account
only. and the failure to pay the entire amount then due shall be and continue to be an Event of
Default (defined below).

[TPW NYOL 601502 9] 16248-0034% U7-3098 08 16PM '8'
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Article 3 - BORROWER COVENANTS
Borrower covenants and agrees that:

Section 3.1  PAYMENT OF DEBT. Borrower will pay the Debt at the time and in
the manner provided in the Note and in this Security Instrument.

Section 3.2 INCORPORATION BY REFERENCE. Alf the covenants, conditions and
agreements contained in (a) the Note and (b) all and any of the documents other than the Note or
this Securiry Instrument now or hereafier executed by Borrower and/or others and by or in favor
of Lender, which wholly or partially secure or guaranty payment of the Note including. without
limitation. th* Jioan Agreement and the Additional Security Instruments (defined below) (the
"Other Security Documents™), are hereby made a part of this Security Instrument to the same
extent and with the sarae force as if fully set forth herein.

Section 3.3 - INSURANCE.

{a) Borrower shall obtain and maintain, or cause 10 be maintained, insurance for
Borrower and the Property providing ot least the following coverages:

{1 comprehensive atl risk insurance on the improvements and the
Personal Propenty, including contingent liability from Operation of Building Laws,
Demolition Costs and Increased C o of Construction Endorsements, together with
an "Ordinance or Law Coverage™ ‘o7 "Enforcement™ endorsement if any of the
Improvements or the use of the Prope:ty shall at any time constitute legal non-
conforming structures or uses, in each cas< {A) in an amount equal to 100% of the
"Full Replacement Cost,” which for purposts oi this Security Instrument shall
mean actual replacement value (exclusive of cusis of excavations. foundations,
underground utilities and footings) with a waiver of deureciation. but the amount
shall in no event be less than the outstanding principal balance of the Note; (B)
comaining an agreed amount endorsement with respect to the waprovements and
Personal Property waiving all co-insurance provisions and (C) rcoviding for no
deductible in excess of $25.000, except in the case of windstor:n insurance for
which the deductible shall not exceed one percent (1%) of the "replacercnt value”
of the Property as determined by Lender, and in the case of earthquake insurance.
for which the deductible shall not exceed five percent (5%) of the “replacement
value” of the Property as determined by Lender. The Full Replacement Cost shall
be redetermined from time 0 time (but not more frequently than once in any twelve
(12) calendar months) at the request of Lender by an appraiser or contractor
designated and paid by Borrower and approved by Lender, or by an engineer or
appraiser in the regular employ of the insurer. After the furst appraisal, additional
appraisals may be based on construction cost indices customarily employed in the
trade. No omission on the part of Lender to request any such ascertainment shall
relieve Borrower of any of its obligations under this Subsection:

[TPW KYOL 601562 9] 16248.00347 07 3098 0B 16PM 9-
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(it commercial general liability insurance against claims for personat
injury. bodily injury. death or property damage occurring upon, in or about the
Property. including "Dram Shop™ or other liquor liability coverage if alcoholic
beverages are sold from or may be consumed at the Property, such insurance (A)
to be on the so-called “occurrence™ form with a combined single limit of not Jess
than $2,000,000.00; (B) to comtinue at not less than the aforesaid limit until
required 10 be changed by Lender in writing by reason of changed economic
conditions making such protection inadequate; and (C) to cover at least the
following hazards: (1) premises and operations; (2) products and completed
operations on an “if any” basis; (3) independent contractors; (4) blanket contractual
lability for all written and oral contracts; and (5) contractual liability covering the
indemnities contained in Article 12 hereof to the extent the same is available:

(ii)  business income insurance (A) with loss payable to Lender: (B)
coverrag all risks required to be covered by the insurance provided for in
Subseciisn 2. 3(a)i): (C) containing an extended period of indemnity endorsement
which providzs that after the physical loss to the Improvements and Personal
Property has brer repaired, the continued loss of income will be insured until such
income cither returns *n the same fevel it was at prior to the foss, or the expiration
of twelve (12) monts from the date that the Property is repaired or replaced and
operations are resumed. v pichever first occurs, and notwithstanding that the policy
may expire prior to the end #1 such period: and (D) in an amount equal to 100%
of the projected gross income, inciuding all Rents and Accoumts Receivable, for a
period of twelve (12) months, notwithstanding the foregoing. provided the
Operating Lease is in full force aiai ¢ffect and the Operating Tenant is not in
default thercunder, and the Operatin;, Temant delivers evidence reasonably
satisfactory to Lender that it is maintainisg the business interruption insurance
required under Section 13.1{a)(iv) of the Operating Lease, the insurance required
under this Subsection 3.3(a)iii) may be in an-amount equal 10 100% of the
projected Rents under the Operating Lease and all other Rents and Account
Receivable payable to Borrower for a period of twelve (i 2) months. The amoum
of such business income insurance shall be determined prior t the date hereof and
at least once each vear thereafter based on Borrower's reasonalle «stimate of the
gross income from the Property and the projected Rents under the Ureraing Lease,
as applicable. All insurance proceeds payable to Lemder pursizni to this
Subsection shall be heid by Lender and shall be applied 1o the obligations sicured
hereunder from time to time due and payable hercunder and under the Note:
provided. however, that nothing herein contained shall be deemed 10 relieve
Borrower of its obligations to pay the obligations secured hereunder on the
respective dates of payment provided for in the Note except to the extent such
amounts are actually paid out of the proceeds of such business income insurance:

() at all times during which structural construction. repairs or
alterations are being made with respect to the Improvements (A) owner's
contingent or protective liability insurance covering claims not covered by or under

[TPW NYO! 681%62 ¢| (624500 (7. 3098 U8 [6PM -10-

R



UNOFFICIAL COPY

T A.JL.J...*‘.%}.‘LL...., e ea




98687450, .. -
UNOFFICIAL COPY

the terms or provisions of the above mentioned commercial general liability
insurance policy: and (B) the insurance provided for in Subsection 3.3(a)(1) writen
in a so-called builder’s risk completed value form (1) on a non-reporting basis, (2)
against all risks insured against pursuant to Subsection 3.3(a)Xi), 3) including
permission to occupy the Property, and (4) with an agreed amount endorsement
waiving co-insurance provisions;

(v)  workers’ compensation, subject to the statutory lmits of the state in
which the Property is focated, and empioyer's hability insurance with a limit of at
least $1,000,000 per accident and per disease per employee, and $1,000,000 for
discase aggregate in respect of any work or operations on or about the Property.
oI in connection with the Property or its operation (if applicable);

(vi)  comprehensive boiler and machinery insurance. if applicable, in
amounis s shall be reasonably required by Lender;

tvis“if any portion of the Improvements is at any time located in an area
identified by th: Seoretary of Housing and Urban Development or any successor
thereto as an area having special flood hazards pursuant to the National Flood
Insurance Act of 1968,-thz Flood Disaster Protection Act of 1973 or the National
Flood Insurance Reform 471 of 1994, as each may be amended, or any successor
law (the "Flood Insurance Ac's"™). flood hazard insurance in an amount equal 1o the
lesser of (A) the principal balance of the Note. and (B) the maximum limit of
coverage available for the Property under the Flood Insurance Acts;

(viii) ~ earthquake, sinkhole and miire subsidence insurance, if required in
amounts. form and substance satisfactory 1o J ziider, provided that the insurance
pursuant to this Subsection (viii) shall be on teims 'consistent with the all risk
insurance policy required under Section 3.3(a)i): and

(ix)  such other insurance and in such amounts as L =nder from time to
lime may reasonably request against such other insurable hazatds which at the time
are commonly insured against for property similar to the Propeity lczated in or
around the region in which the Property is located.

(b)  All insurance provided for in Subsection 3.3(a) hereof shall be obiained
under valid and enforceable policies (the *Policies” or in the singular. the "Policy"), from such
insurance companies, in such forms and, from time 10 time afier the date hereof, in such amounts
as may from time to time be satisfactory to Lender, issued by financially sound and responsible
insurance companies authorized to do business in the state in which the Property is located and
approved by Lender. The insurance companies must have a claims paying ability of not less than
AA or better assigned by Standard & Poor's, except that the Policies for liability insurance
referred to in Section 3.3(a)(ii) and workman's compensation insurance referred to in Section
3.3(a)(v) may be issued by an insurance company which has a claims paying ability of not less
than A assigned by Standard & Poor's, and earthquake insurance referred to in Section 3.3(a)(viii)
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may be issued by an insurance company which has a claims paying ability of not less then
investment grade assigned by Standard & Poor’s (cach such insurer shall be referred to below as
2 "Qualified Insurer”). If the insurance companics have a claims paying ability of not less than
A (except with respect to earthquake insurance which shall be not less than investment grade)
assigned by Standard & Poor’s, Borrower shall reinsure the Policies with a Qualified Insurer with
a “cut-through”, direct access or similar endorsement satisfactory to Lender. Not less than thirty
(30) days prior to the expiration dates of the Policies theretofore furnished to Lender pursuan: to
Subsection 3.3(a). cenified copies of the Policies marked "premium paid” or accompanied by
evidence satisfactory to Lender of payment of the premiums due thereunder (the “Insurance
Premiums”). shall be delivered by Borrower to Lender; provided, however, that in the case of
renewal Priicies, Borrower may furnish Lender with binders therefor to be followed by the
original Policies when issued.

(' Borrower shall not obtain separate insurance concurrent in form or
contributing in the svzat of loss with that required in Subsection 3.3(a) to be furnished by. or
which may be reasonably sequired to be furnished by, Borrower. The insurance coverage required ‘
under Subsection 3.3(a) may Lo effected under a blanket policy or policies covering the Property ;
and other property and assets %0t constituting a part of the Property provided that (1) each such |
blanket policy. except in the case of .iability insurance, shall specify thereon the total insurance !
allocated to the Property. which amaurir shall be not less than that required hereunder. (2) each |
such blanket policy shall be issued by = Lmalified Insurer, (3) each such blanket policy shall g
otherwise comply in all respects with this Security Instrument, and (4) Lender shall be named as
an additional insured and insured mortgagee under cach such bianket policy to the extent required

hereunder.

(d}  Ali Policies of insurance providea 70r or contemnplated by Subsection 3.3(a).
except for the Policy referenced in Subsection 3.3(a)(v), shall amme Lender and Borrower as the
insured or additional insured. as their respective interests may anpzar, and in the case of property
damage. boiler and machinery, and flood tnsurance, shall contain o so-called New York standard

non-conirtbuting mortgagee clause in favor of Lender providing that iz 1oss thereunder shall be
payable to Lender.

(¢)  All Policies of insurance provided for in Subsection 3.3/ajshall contain
clauses or endorsements to the effect that:

(1) no act or negligence of Borrower, or anycne acting for Borrower,

or of any tenant under any 1ease or other occupant, or failure 10 comply with the
provisions of any Policy which might otherwise result in a forfeiture of the

insurance or any part thereof, shall in any way affect the validity or enforceability
of the insurance insofar as Lender ts concerned;

(i)  the Policy shall not be materially changed (other than to increase the

coverage provided thereby) or cancelled without at least 30 days’ written notice to
Lender and any other party named therein as an insured: and
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{)  each Policy shall provide that the issuers thereof shall give wrinten
notice to Lender if the Policy has not been renewed thirty (30) days prior to its
expiration; aml

(v)  Lender shail not be liable for any Insurance Premiums thereon or
subject to any assessments thereunder.

(f)  Borrower shall furnish to Lender. on or before thirty (30) days after
the close of cach of Borrower’s fiscal years, a statement certified by Borrower or a duly
authorized officer of Borrower of the amounts of insurance maintained in compliance
hercwith, of the risks covered by such insurance and of the insurance company or
compznies which carry such insurance and, if requesied by Lender, verification of the
adequzcy of such insurance by an independent insurance broker or appraiser acceptable 1o

Lender.

(2)_~ If at any time Lender is not in receipt of written evidence that all
insurance required heysunder is in full force and effect, Lender shall have the right,
without notice to Bortower to take such action as Lender deems necessarv 1o protect its
interest in the Property, (ncluding, without limitation, the obtaining of such insurance
coverage as Lender in its sole discretion deems appropriate, and all expenses incurred by
Lender in connection with suck-acaon or in obtaining such insurance and keeping it in
effect shall be paid by Borrower ¢ Ledisr upon demand and until paid shall be secured
by this Securiry Instrurment and shall bear izterest in accordance with Article 4 of the Note.

(hy  If the Property shall be darx2ged or destroyed. in whole or in part.
by fire or other casuaity. Borrower shall give promyt notice of such damage 10 Lender and
shall promptly commence and diligently prosecute (i, completion of the repair and
resioration of the Property as nearly as possible to uic condition the Property was in
immediately prior to such fire or other casualty, with such aliezations as may be approved
by Lender (the "Restoration”) and otherwise in accordancé with Section 4.3 of this
Security Instrument. Borrower shall pay all costs of such Restoration whether or not such
costs are covered by insurance.

(i)  In the event of foreciosure of this Security Instrumnim. or other
transfer of title to the Property in extinguishment in whole or in part of the Delxt uli righ,
tile and interest of Borrower in and to such policies then in force concerning the Property
and all proceeds payable thereunder shall thereupon vest in the purchaser at such

foreclosure or Lender or other transferee in the event of such other transfer of title.

Section 3.4 PAYMENT OF TAXES, EIC.

(a)  Borrower shall promptly pay all taxes, assessments, water rates. sewer rents.
governmental impositions, and other charges, including without limitation vault charges and

license fees for the use of vaults. chutes and similar areas adjoining the Land. now or hereafter

levied or assessed or imposed against the Property or any part thereof (the "Taxes"). all ground
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rents, maintenance charges and similar charges, now or hereafter levied or assessed or imposed
against the Property or any part thereof (the "Other Charges™). and all charges for utility services
provided to the Property as same become due and payable. Borrower will deliver to Lender.
promptly upon Lender's request, evidence sausfactory to Lender that the Taxes, Other Charges
and utility service charges have been so paid or are not then delinquent. Borrower shall not suffer
and shall promptly cause to be paid and discharged any lien or charge whatsoever which may be
or become 2 lien or charge against the Property. Except to the extent sums sufficient to pay all
Taxes and Other Charges have been deposited with Lender tn accordance with the terms of this
Secunity Instrument, Borrower shall furnish to Lender paid receipts for the payment of the Taxes
and Other Charges prior to the date the same shall become delinquent.

(b) _~After prior written notice to Lender, Borrower, at its own expense, may contest by
appropriate leg=i nroceeding. promptly initiated and conducted in good faith and with due
diligence, the amcuni or validity or application in whole or in part of any of the Taxes, provided
that (i) no Event of Defavic has occurred and is continuing under the Note, this Security Instrument
or any of the Other Secur:ty Documents, (ii) Borrower is permitted 1o do so under the provisions
of any other mortgage. deed »f trust or deed to secure debt affecting the Property, (iii) such
proceeding shall suspend the Collection of the Taxes from Borrower and from the Property or
Borrower shall have paid all of the Taxes under protest, (iv) such proceeding shail be permitied
under and be conducted wn accordaniewith the provistons of any other instrument to which
Borrower is subject and shall not constinnz = default thereunder, (v) neither the Property nor any
part thereof or interest therein will be in danger 6f being sold, forfeited, terminated, cancelled or
lost, (vi) Borrower shall have deposited with L<nder adequate reserves for the payment of the
Taxes, together with all interest and penaities therewn . unless Borrower has paid all of the Taxes
under protest, and (vii) Borrower shall have furnisises *he security as may be required in the
proceeding. or as may be requested by Lender to insure the payment of any contested Taxes.
together with all interest and penalties thereon.

Section 3.5 ESCROW FUND. On the first Paymetit Tare (as defined in the Note)
after the date hereof 10 and including the Payment Date immediately preceding the respective dates
upon which Taxes and Insurance Premiums are pext due and payable (rispectively, the “Initial
Escrow Periods”). Borrower shall pay to Lender a monthly escrow payment calciJated by dividing
the respective amounts next due for Taxes and Insurance Premiums by the number of monthly
interest payments to be made in the Initial Escrow Periods. On each Payment Dat: irmediately
following the respective Initial Escrow Periods and on cach Payment Date thereafte:, orrower
shall pay to Lender (a) ore-twelfth of an amount whick would be sufficient to pay the Taxes
payable, or esuimated by Lender to be payabie, during the pext ensuing twelve (12) months and
(b) one-twelfth of an amount which would be sufficient to pay the Insurance Premiums due for the
renewal of the coverage afforded by the Policies upon the expiration thereof (the amounts in (a)
and (b) above, including all amounts escrowed during the Initial Escrow Period, shall be called
the "Escrow Fund”). Borrower agrees to notify Lender immediately of any changes to the
amounts, schedules and instructions for payment of any Taxes and Insurance Premiums of which
it has or obtains knowledge and authorizes Lender or its agent to obtain the bills for Taxes directly
from the appropniate taxing authonity. The Escrow Fund and the payments of interest or principal
or both, payable pursuant to the Note shall be added 1ogether and shall be paid as an aggregate
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sum by Borrower to Lender. Lender will apply the Escrow Fund to payments of Taxes and
Insurance Premiums required to be made by Borrower pursuans to Sections 3.3 and 3.4 hereof.
If the amount of the Escrow Fund shall exceed the amounts due for Taxes and Insurance Premiums
pursuant to Sections 3.3 and 3.4 hereof, Lender shall, in its reasonable discretion, return any
excess 10 Borrower or credit such excess against future payments to be made to the Escrow Fund.
In allocating such excess, Lender may deal with the person shown on the records of Lender to be
the owner of the Property. If the Escrow Fund 1s not sufficient to pay the items set forth in (a)
and (b) above or amounts due for Taxes and Insurance Premiums during the Initial Escrow Period,
Borrower shall promptly pay to Lender, upon demand, an amount which Lender shall estimate as
sufficient to make up the deficiency. The Escrow Fund shall not constitute a trust fund and may
be comming’sd with other monies held by Lender. The Escrow Fund shall be held in an interest-
bearing trusi account with all interest accrued to be held in such account for the benefit of
Borrower.

Section 2.6 CONDEMNATION. Borrower shall promptly give Lender notice of the
actual or threatened comrm:ncement of any condemnation or eminent domain proceeding and shall
deliver 10 Lender copies of any-and all papers served in connection with such proceedings. Lender
may participate in any such procaxdings, and Borrower shall from time to time deliver to Lender
all instruments requested by it s permit such participation. Borrower shall, at its expense,
diligently prosecute any such proceeding;. and shall consult with Lender, its attorneys and experts,
and cooperate with them in the carrying (or ¢ defense of any such proceedings. Notwithstanding
any taking by any public or quasi-pubfic authority through eminent domain or otherwise
{including but not limited to any transfer made in Lieu of or in anticipation of the exercise of such
taking). Borrower shall continue to pay the Deb( 2! rhe time and in the manner provided for its
payment 1n the Note and in this Security Instrumen:.urd the Debt shall not be reduced unti! any
award or payment therefor shall have been actually reczived and applied by Lender, after the
deduction of expenses of collection, 10 the reduction or discharse of the Debt. Lender shall not
be limited to the interest paid on the award by the condemnir.g authority but shall be entitled 10
receive out of the award interest at the rate or rates provided herein o in the Note. If the Property
or any portion thereof is taken by a condemning authority, Borrower <nhall promptly commence
and diligently prosecute the Restoration of the Property and otherwise compity with the provisions
of Section 4.3 of this Security Instrument. If the Property is sold. tarough foreclosure or
otherwise. prior 10 the receipt by Lender of the award or payment, Lender six2li liave the right,
whether or not a deficiency judgment on the Note shali have been sought, recovird or denied.,
to receive the award or payment, or a portion thereof sufficient to pay the Debt.

Section 3.7  LEASES AND RENTS.

(a)  Borrower covenants and agrees (i) to perform punctually all obligations and
agreements to be performed by it as lessor or party theieto under the Operating Lease or Material
Lease (as defined in Section 3.7(g) below), if any, any Permined Exception (as defined in Section
5.1). the Management Agreement (as defined in Section 3.13), if Borrower is a party thereto, the
Franchise Agreement (as defined in Section 3.13), and any Operating Agreement, such that there
will be no impairment of the value of the Property or Lender's interest under this Security

Instrument. and (i1) 1o do all things necessary or appropriate in the ordinary course of its business
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to compel performance by each other party 10 each of such instruments of such other party's
obligations and agreements thereunder. Except as otherwise permitted hereunder, Borrower shal
ROt give any notice, approval or consent or exercise any rights under cr in respect of any Material
Lease or any of such other instruments, which action. omission, notice, approval, consent or
exercise of rights would release any tenant or other party from, or reduce any tenant's or any other
party's obligations or liabilities under, or would result in the termination, surrender or assignment
of, or the amendment or modification of, or would impair the validity of, any Material Lease or
any of such other instruments. if any of the foregoing would materially and adversely affect the
Property. without the prior written consent of Lender, and any attempt to do any of the foregoing
without such consent shall be of no force and effect.

(by" - Borrower will promptly deliver to Lender or cause to be delivered to Lender 2 copy
of any notic¢ ftom any other party to a Permitted Exception, Management Agreement (if
applicable). Francius= Agreement or Operating Agreement or any tenant under any Material L ease
or the Operating Leasc. in any such case claiming that Borrower is materially in default in the
performance or observarce of any of the terms, covenants or conditions thereof 10 be performed
or observed by Borrower and Rorrower will provide in each Material Lease and Operating Lease
at the Property executed afier the date hereof to which Borrower is a party that any tenant
delivering any such notice shall seid o copy of such notice directly to Lender.

(c)  Borrower shall enforce th* terras, covenants and conditions of the Operating Lease.
The Operating Tenant shall enforce the «rms. covenants and conditions of the Management
Agreement and the Operating Tenant and the N(anager or the Qualified Manager, as the case may
be teach as defined 1 Section 3.13), shall marap: and operate the Property in a reasonably
prudent manner and shall not enter into any Lease afier th2 date hereof that would, evaluated alone
or in conjunction with any then existing Leases, and bases upon the state of facts then known to
the Operating Tenant and in the exercise of the Operating T¢nam's reasonabile business judgment.
result in any material impairment of the fair market value of the Property, as of the date such
Lease is executed by Borrower or the Operating Tenant. Borrower o the Operating Tenant may
enter into any Lease which is not inconsistent with the provisions of ritis Section and the other
applicable provisions of this Security Instrument, if any, and Borrower agrees to deliver or cause
10 be delivered either a duplicate original executed counterpart or a certificd copy of each Lease
to Lender. Each Material Lease entered into after the date hereof (including 1'e renewal or
extension on or after the date hereof of any Material 1 ease entered into prior to 2o date hereof
if the rent payable during such renewal or extension, or a formula to compute such reat, is not
provided for in such Material Lease, such a renewal or exiension @ "Rencwal Leasc™) shall (i)
provide for rent and all other material izems thereunder to be payable in amounts at least equal to
the fair market rental value (taking into account the type and quality of the tenant), as of the date
such Material Lease is executed by Borrower, of the space covered by such Material Lease or
Renewal Lease for the term thereof, including any renewal options, (i) not have a matenal
adverse effect on the value of the Property as a whole or the ability of Borrower to perform its
Obhigations, or (ii1) be consented to in writing by Lender.

(d)  Borrower may terminate or permit the termination of any Lease (other than the
Operating Lease) of space or accept surrender of all or any portion of the space demised under the
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Lease (other than the Operating Lease) or acquire any Lease or reduce the rentals reserved under
or shorien the term of any Lease (other than the Operating Lease) so long as such action (taking
nto account the planned alternative uses of the space) docs not materiaily adversely affect the
value of the Property (it being agreed that termination of the Lease of a tenant that is in default,
after any applicable notice and cure periods, shall be considered to be for the benefit of the

Property) or the ability of Borrower to perform its Obligations.

{¢)  Neither Borrower nor Operating Tenant shall enter into any Material Lease after
the date hereof that does not comtain terms to the effect as set forth in Exhibit B hereto. Upon
request. Lender shall execute and deliver a subordination, non-disturbance and attornment
agreement o¢any similar instrument reasonably acceptable to Lender with respect to any Material
Lease, provigesd that, no default shall then exist under such Material Lease and provided that po
Event of Defarilt shall then exist hereunder.

N Borrowzi shall promptly notify Lender of the giving of any notice to Operating
Tenant of any default by {r2rating Tenant in the performance or observance of any of the terms,
covenants or conditions of th. Operating Lease on the part of Operating Tenant to be performed
and observed and deliver to Lerder a true copy of each such notice. In addition, notwithstanding
anything contained herein to the contiary, Borrower shall not, without the prior written consent
of Lender (which consent shall not te rinreasonably withheld or delayed), (i) amend, modify or
waive any provisions of the Operating Lzase other than amendments. modifications. or waivers
of ministenal terms that do not modify, amend ~ waive any material economic terms or any other
material terms of the Operating Lease, (i) exercise its right 1o consent to any assignment of the
Operating Lease or sublet of the Property, otherthun as to consents under Section 21.1 of the
Operating Lease which Borrower shall not unreasonaiy withhold: or (iii) terminate. permit the
termination of, or accept surrender of all or any portion ¢/ 'he space dermsed under the Operating
Lease other than (A) a termination in connection with a re'case of a Release Premises or a
substitution of a Substitution Property, pursuant to and ac cfefined in Sections 3 and 4,
respectively, of the Loan Agreement or (B) a termination by Borrcwcr. pursuant to Section 3.9 of
the Operating Lease due to Operating Tenant’s faiture to meet the reqri-cd performance standard
or (C) a termination by Borrower due to a material default by the Operating Tenant under the
Operating Lease. In the event that the Operating Lease has been terminated 4s permitted in this
Secuion 3.7(f), Borrower shall not enter 1nto any new operating lease (a “Replaceinont Operating
Lease”) unless (1) the new operating tenant is a single purpose bankrupicy :emote entity
satisfactory to Lender in its sole discretion, (2) the Property is managed by the Maaaer or a
Qualified Manager pursuant to the Management Agreement or a Replacement Management
Agreement, (3) the terms and conditions of the new operating lease are satisfactory to Lender in
all respects, and the rent payable thereunder is equal to at least 95% of the Gross Income derived
from the Property, (4) the new operating lease is subordinate in all respects to the Security
Instrument, without the benefit of non-disturbance, and the new operating tenant enters into a
subordination agreement reasonably satisfactory to Lender, (5) the Franchise Agreement is in full
force and effect. (6) Borrower delivers such other cenificates, opinions (including, without
limitation. an Insoivency Opinion (as defined in the Loan Agreement) with respect 1o the new
operating tenant). documents and insttuments refating to the new operating lease reasonably

required by Lender or the Rating Agencies, and all corporale and other proceedings and all other

[TPW NYO! 601362 3] 16248-0047 07730/98 08 (6PM -17-

_«



UNOFFICIAL COPY




UNOFFICIAL COBY ™« #

documents (including. without limitation, all documents referred to herein and not appearing as
exhibits hereto) and all legal matters in connection with the new operating lease and new operating
tenant shall be satisfactory in form and substance to Lender. and (7) if a Securitization has
occurred. writen confirmation from the Rating Agencies that the new operating tenant and new
operating lease shall not result in a withdrawal, downgrade or qualification of the then current
ratings by the applicable Rating Agencies of the Securities and otherwise in form and substance
satisfactory 1o Lender.

(8)  The term “Matenial Lease” shall as used herein shall mean any Lease that demises
in excess of 5,000 rentable square feet of retail/store space or accounts for more than five percent
(5%) of the annual hotel gross room rentals for the Property.

{h) “Neither Borrower nor Operating Tenant shall receive or collect, or permit the
receipt or collectivn of, any rental or other payments under any Lease more than one (1) month
in advance of the respentive period in respect of which they are to accrue, except that (i) in
connection with the execiiion and delivery of any Lease or of any amendment to any Lease, rental
payments thereunder may oe collected and received in advance in an amount not in excess of one
(1) month’s rent and a security &eposit (including advance rents as or in lieu of a security deposir)
may be required thereunder (provided that such deposits are maintained in accordance with
Applicable Laws (defined in Section 3.10) and in accordance with the terms of this Security
Instrument and the Assignment of Lezse, and Rents cxecuted in connection herewith), (ii)
Borrower or Operating Tenant may receivi: and collect or cause to be received and cojlected
escalation, percentage rent and other charges inlaccordance with the terms of each Lease and (iii)
Borrower or Operating Tenant may receive and coliect or cause to be received and cotiected more
than one month’s rent in connection with a terant tesanating its Lease if the termination of the
Lease is permitted under this Security Instrument.

(i) Borrower shall not permit more than 15,000 remable square feet in the aggregate,
of office retail or store space to be leased or occupied by Borrower, Operating Tenant or any

affiliate of Borrower or Operating Tenant.

Section 3.8 MAINTENANCE AND USE OF PROPERTY. Bortowzi shall cause the
Property 10 be maintained in a good and safe condition and repair and in the condi‘ion required
under the Operating Lease and. if the Property is subject to a franchise or license azreement (the
“Franchise Agreement”). the Franchise Agreement. The Improvements and the Persona! Property
shall not be removed. demolished or materialty altered (except for normal replacemerit of the
Personal Property) without the consent of Lender. Borrower shall not make any alterations or
renovations to the Property that would entitle Operating Tenant 1o an abatement in rent payable
under the Operating Lease. Borrower shall promptly repair, replace or rebuild any part of the !
Property which may be destroyed by any casualty, or become damaged, worn or dilapidated or '
which may be affected by any proceeding of the character referred to in Section 3.6 bereof and
shall complete and pay for any structure at any time in the process of construction or repair on the
Land. Borrower shall not initiate, join in, or consent to any change in any private restrictive
covenant, zoning law or other public or private restriction, limiting or defining the uses which may

be made of the Property or any part thereof If under applicable zoning provisions the use of al}
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or any portion of the Property is or shall become a nonconforming use. Borrower will not cause
or permit the nonconforming use to be discontinued or the nonconforming Improvement to be
abandoned without the express written consent of Lender.

Section 3.9 WASTE. Borrower shall not commit or suffer any waste of the
Property or make any change in the use of the Property which will in any way materially increase
the risk of fire or other hazard arising out of the operation of the Property, or take any action that
mught invalidate or give cause for cancellation of any Policy. or do or permit to be done thereon
anything that may in any way impair the value of the Property in any material respect or the
security of this Security Instrument. Borrower will not, without the prior written consent of
Lender, permit any drilling or exploration for or extraction. removal, or production of any
minerals ‘rom the surface or the subsurface of the Land, regardiess of the depth thereof or the

method of mining or extraction thereof.
Seceon 3.10 COMPLIANCE WITH LAWS.

{a)  Borrower <hall. and shall cause Operating Tenant to, promptly comply in al
material respects with all euisiing and future federal, state and local laws. orders. ordinances,
governmental rules and regulatiops or court orders affecting the Property, or the use thereof

(" Applicable Laws™).

()  Borrower shall from timc v time, upon Lender's request. provide Lender with
evidence reasonably satisfactory to Lender tharusr Property complies in all material respects with
all Applicable Laws or is exempt from compliancc with Applicable Laws.

(c)  Notwithstanding any provisions set torth; herein or in any document regarding
Lender's approval of alterations of the Property, Boirower shall not, and shall not permit
Operating Tenant to. alter the Property in any manner which wrald materially increase Borrower's
responsibilities for compliance with Applicable Laws without thx ranr written approval of Lender
except as may be pursuant to an Approved Capital Budget. Lonzr's approval of the plans,
specifications. or working drawings for alterations of the Property sha'i cieate no responsibility
or liability on behalf of Lender for their completeness, design, sufficiency o their compliance with
Applicable Laws. The foregoing sentence shail apply to tenant improvem:nts constructed by
Borrower or by any of its tenants only to the extent such improvements are 2ot Zyswmary of in
the ordinary course of business. Lender may condition any such approval upo:: icceipt of a
certificate of compliance with Applicable Laws from an independent architect, engineer, ¢r other
person acceptable to Lender.

(d)  Borrower shall give prompt notice to Lender of the receipt by Borrower of any

notice related to a material violation of any Applicable Laws and of the commencement of any
proceedings or investigations which relate to a material failure to comply with Applicable Laws.

(e)  After pnor written notice to Lender, Borrower, at its own expense, may contest by
appropnate legal proceeding. promptly initiated and conducted in good faith and with due diligence,
the Applicable Laws affecting the Property, provided that (i) no Event of Default has occurred and
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is continuing under the Note. this Security Instrument or any of the Other Security Documents; (ii)
Borrower is permitted to do so under the provisions of any other mortgage. deed of trust or deed to
secure debr affecting the Property: (i) such proceeding shall be permitted under and be conducted
in accordance with the provisions of any other instrument to which Borrower or the Propeny is
subject and shall not constitute a default thereunder; (iv) neither the Property, any part thereof or
interest therein, any of the tenants or occupants thereof, nor Borrower shall be affected in any
material adverse way as a result of such proceeding; (v) non-compliance with the Applicable Laws
shall not tmpose civil or criminal liability on Borrower or Lender; (vi) Borrower shall have furnished
the secunity as may be required in the proceeding or reasonably required by Lender to ensure
comphance by Borrower with the Applicable Laws; and (vii) Borrower shall have furnished 1o
Lender all other items reasonably requested by Lender.

(f * /Borrower will not engage or permit others to engage in or knowingly permit any
illegal acuvities-at he Property.

Section 3.'1. BOOKS AND RECORDS.

(a)  Borrower wili-iep and maintain or cause to be kept and maintained on a calendar
year basis proper books of record/and account separate and apart from any other person or entity,
in which accurate and complete enriies shall be made of all dealings or transactions of or in
relation to the Property, in accordancs wwith then applicable United States generally accepted
accounting principles or the Uniform Systera of Accounts for Hotels as approved by the American
Hotel and Motel Association (as in effect from time to time) (the "Uniform System of Accounts”)
provided. however, that Borrower may keep and.irantain or cause to be kept and maintained
books of record and account on a consolidated basis 1% respect to the Additional Borrowers and
the Addinonal Properties (defined in Section 23.1 ‘orlow). Lender and its authorized
representatives shall have the right at reasonable times and upor reasonable notice to examine the
books and records of Borrower, Operating Tenant and/or Manoger zelating (0 the operation of the
Property and to make such copies or extracts thereof as Lender niay reasonably require.

() () Not later than fifty (50) days following the ¢nd ol ¢a~h calendar quarter of
Borrower's operations, Borrower will deliver to /iender unaudited
consolidated financial statements of Borrower prepared tia-¢cierdance with
the Uniform System of Accounts (together with reconciliat’on schedules
setting forth actual cash flow of the Property) on an accrual basis, inzluding
an average daily balance rate statement for such quarter, a balance sheet as
of the end of such quarter, a statement of revenues and expenses for such
quarter andl operating statements of the Property, detailing the revenues
received for each Property and each Additional Property (defined herein)
operations, including, all Rents and Accounts Receivable, the expenses
incurred at Property level and the net operating income derived at each
Property and each Additional Property before and after debt service
(principal and interest) and major capital improvements for that quaner and
containing appropriate year to date information, including 2 comparison for
such quarter with the annual budget delivered pursuant to Subsection
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3.11(e). Such statements for each quarter shall be accompanied by a
certificate of Borrower signed by a financial officer of Borrower or one of
its general partners or members and certifying that, to the signer's acmual
knowledge, (A) such statements fairly represent the financial condition and
results of operations of Borrower and the Property in accordance with the
Uniform System of Accounts (subject 1o year end adjustments), (B) as of
the date of such certificate of Borrower, no Event of Default exists or, if
so, specifying each such Event of Default and the nature and status thereof
and the action then being taken by Borrower or proposed to be 1aken to
remedy such Event of Default, and (C) the Aggregate Debt Service Ratio
for such calendar month.

/1) Not later than ninety-five (95) days afier the end of each calendar year of
Borrower's operations, Borrower will deliver to Lender unaudited
consolidated financial statements of Borrower prepared and certified by a
nzuonally recognized, independent public accounting firm of certified
pudlic accountants, which firm shall either be a "Big Five" firm or
otherwice acceptable to Lender in its sole discretion (an *Independent
Accountar”) _in accordance with the Uniform System of Accounts
(together witl: reconciliation schedules setting forth actual cash flow of the
Property), inclucip2 an average daily rate statement for such year, a balance
sheet as of the end ¢! «uch year and a statement of revenues and expenses
for such year and operuting statements, detailing the revenues reveived, the
expenses incurred and the net operating income derived before and after
debt service (principal and ime:¢st) and major capital improvements for that
year and containing appropriate year to date information, including a
comparison for such year with the arpnal budget delivered pursuam to
Subsection 3.11(e). Such annual finar<ial statements shall also be
accompanied by a certificate of Borrower 1 thé form required pursuant to
Subsection 3.11(b)i) and 2 current quarterly reo” roll which satisfies the
requirements of Section 3.11(d) below for the calercar quarter immediately
previous to the date of the delivery of the financial stasments required by
this Subsection.

(c)  Not later than thirty (30) days following each calendar momh begiaurg with
October, 1998, Borrower will deliver o Lender unaudited monthly operating statements of each
Property and cach Additional Property, detailing the revenues received for Property operations,
inchuding Rents and Accounts Receivable, the expenses incurred at the Property level and the net
operating income derived at the Property before and afier debr service (principat and interest) and
major capital improvements for that month and containing appropriate year to date information,
including a comparison of such month with the annual budget delivered pursuant to Subsection
3.11{e) substantially in the form anached as Exhibit C. Such statements for each month shal] be
accompanied by a certificate of Borrower signed by a financial officer of Borrower or one of its
general partners or members and certifying that, to the signer’s actual knowledge, (A) such
statements fairly represent the financial condition and results of operations of Borrower in
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accordance with The Uniform System of Accounts (subject to year end adjustrents). (B) as of
the date of such certificate of Borrower, no Event of Default exists or, if so. specifying each such
Event of Default and the nature and status thereof and the action then being taken by Borrower or
proposed to be taken to remedy such Event of Default, and (C) the Aggregate Debt Service Ratio
for such calendar month.

(d)  Not later than fifteen (15) days after the end of each calendar month of Borrower’s
operations, Borrower will deliver to Lender a rent roll for each Property and each Additional
Property. dated as of the end of such calendar month, contaming (i) a list of the original tenants
and current tenant, subtenant, licensee or other occupart under cach Material Lease, (ii) the gross
leasable squar= fect leased by each tenant under a Material Lease and the location thereof, (ii1) the
annual fixed 1cot and additional rent currently payable by each tenant under a Maicrial Lease and
the date on wiiicii vach payment thereof is due, (iv) the commencement and the expiration date of
cach of the Maierizi J.cases and the renewal terms thereof, (v) the date through which all Rent has
been paid. the amount of any prepaid Rents and the amount of any delinquencies under cach
Matera! Lease, (vi) the 2inount of all concessions, abatements, credits and allowances to which
each tenant is entitled under each Material Lease, (vii) the amount of Security Deposits (defined
below) given under each Materias Lease and the amount of the accrued interest thereon, (viii) all
options and renewal rights that each tenant has under cach Material Lease, (ix) any guaranty or
other security given under any Material Loase, (x) any obligations of Borrower under the Matenal
Lease for tenant improvements, constniction and unpaid obligations for brokerage fees and
commissions. and (xi) any termination rights or options contained in each Material Lease or in
such form as may otherwise be reasonably r:quired by Lender; and such rent roll shall be
accompanied by a certificate of Borrower certifying 2%, to Borrower’s knowledge, such rent roll
15 true, correct and complete in ail material respects and s72ting whether Borrower, within the past
calendar quarter, has issued a notice of default with respec’ 1o any Matenial Lease which has not
been cured. and the nature of such defanlt. Borrower may 2cnver the information required under
clauses {v)-(xi) above on a separale schedule, certificd by Borroveer, 25 true, complete and correct
in ali material respects, to Borrower's knowledge. Upon request oy fiender (such request to be
made no more often than once each calendar quarter), Borrower shall de}ier to Lender a centified
copy of any Material Lease eniered into during the calendar quarter to whick: such current report
relates, which certification shall include a statement that each such Lease complies with the
provisions of Section 5.9. Borrower hereby represents and warrants that the rent il delivered
to Lender as of the date hereof is true, correct and complete in all materisi respects.
Nothwithstanding the foregoing. for the office portion of the Improvements, the ifoiwation
required under clasues (i) throguh (xi) shall be provided for all Leases.

(¢)  For each fiscal year commencing or. January 1, 1998, and for cach fiscal year
thereafter. Borrower shall submit to Lender for Lender’s written approval the Capital Budget defined
in and required pursuant to Section 3.5 of the Operating Lease. or. if the Operating Lease 1s no longer
in effect. an annual capital budget (in either case a “"Capital Budget™) not later than thirty (30) days
prior to the commencement of such fiscal year. in form satisfactory to Lender setting forth in
reasonable detail budgeted monthly capital expenses for the Properties. including all planned capital
expenditures in respect of the Properties for such fiscal vear. Lender shall have the right to approve
such Capital Budget and in the even: that Lender objects to the proposed Capital Budget submitted
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by Borrower. Lender shall advise Borrower of such objections within fifieen (15) days after receipt
thereof (and deliver to Bommower a reasonably detailed description of such objections) and Borrower
and the Operating Tenant. if applicable, shall promptly revise such Capital Budget and resubmit the
same to Lender. Lender shall advise Borrower of any objections to such revised Capital Budget
within ten (10) days after receipt thereof (and deliver to Borrower a reasonably detailed description
of such objections) and Borrower and the Operating Tenant, if applicable, shall promptly revise the
same in accordance with the process described in this subparagraph until the Lender approves a
Capital Budget. Each such Capital Budget approved by Lender in accordance with terms hereof shall
hereinafter be referred to as an Approved Capital Budget. Until such time that Lender approves a
proposed Approved Capital Budget, the most recently Approved Capital Budget shall apply:
provided that such Approved Capital Budget shall be adjusted to reflect actual increases in real
estate taxes, 'nsurance premiums and utiliies expenses. In the event that the Borrower or the
Operating Tenint must incur an extraordinary operating expense or capital expense not set forth in
the Annual Budg#! (2ach, an “Extraordinary Expense®), then Borrower shall promptly deliver to
Lender a reasonably dezailed explanation of such proposed Extraordinary Expense for the Lender's
approval. Notwithstaixd'ng the foregoing, in the event that Borrower or Operating Tenant
reasonably determines that-any delay in receiving Lender's approval prior to incurring an
Extraordinary Expense shall result in (A) immediate danger to human health or safety, (B) a
material disruption in the operation uf the Property or (C) a violation of Applicable Laws that
requires immediate remediation, Bcrower or Operating Tenant may incur such Extraordinary
Expense without obtaining Lender's approval, provided that, Borrower shall thereafter promptly
deliver to Lender a reasonably detailed explarztion of such Extraordinary Expense;

() Borrower shall deliver to Lender 2 soon as reasonably available but in no event
later than thirty (30) days after such items become zvaliable to Borrower in final form:

(1) copies of any final engineering or ervironmenta! reports prepared for
Borrower with respect to the Property.

(1) notice in the event of any (A) matertal change iz @ Policy or any insurance
coverage, (B) material tont action against Borrower 1=iating to the Property
and not wholly covered by insurance (other than any deuciibie thereunder.
not to exceed the maximum deductible permitted under is Security
Instrument). (C) Event of Default under this Security Irsriument, (D)
material casualty o the Property, (E) change in the Manager, o! ¢ ualified
Manager, as the case may be, or (F) taking or threatened taking;

(i) a copy of any notice received by Borrower from any environmental
authority having jurisdiction over the Property with respect to a condition
existing or alleged to exist or emanate from or at the Property: and

(iv)  if requested by Lender, a summary report listing only tenants and square
footage occupied by such tenants pursuant to Material Leases.

(2)  Borrower shall deliver to Lender:
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(1) a quarterly comparison of the budgeted total income and total expenses 10
the actual total income and total expenses for the subject quarter with a
detailed explanation of any variances of ten percent (10% ) or more between
budgeted and actual amounts for such quarter and a report of occupancy for
the subject quarter including an average daily room rate. within fifty (50)
days after the end of each fiscal quarter; and

(11)  an annual comparison of the budgeted total income and total expenses 10 the
actual total income and total expenses with a detailed explanation of any
variances of ten percent (10%) or more between budgeted and acmual
amounts for such ycar and an annual occupancy report including an average
daily room rate, within ninety-five (95) days after the close of each fiscal

year of Borrower.

(h)  Borewer shall, at any and all times, within a reasonable time afier written request
by Lender. fumish or zaese to be furnished to Lender, in such manner and mn such detail as may
be reasonably requested by Lender, additional reasorable information with respect to the Property.

N Borrower shall cause Operating Tenant to have Manager simultaneously deliver to
Lender all financial statements :nd reports required to be delivered to Operating Tenant by
Manager pursuamt o the Managemeit Aereement.

()  Borrower shall promptly send-ic Lender. and cause the Operating Tenant to
promptiy send 1o Lender. all quality assurance reports or other reports of inspection delivered by
Franchisor

Section 3.12  PAYMENT FOR LABOR AND /M sTERIALS. Borrower will promptly pay
or cause to be paid when due ali bills and costs for labor, mzicrials, and specifically fabricated

materials incurred in connection with the Property and never pormit to exist in respect of the
Property or any part thereof any lien or security interest, even thog?: inferior to the liens and the
security interests hereof, and in any event never permit to be create< croexist in respect of the
Property or any part thereof any other or additional lien or security imercst other than the liens
or security interests hercof. except for the Perminied Exceptions (defined be'ow).

Section 3.13. MANAGEMENT AND FRANCHISE AGREEMENTS. - fa) Lender
acknowledges that as of the date hereof, (i) the hotel portion of the Improvements arc operated
under the terms and conditions of that certain managememt agreement dated August 3, 1998
between the Operating Tenant and MeriStar Management Company. L.L.C. (the "Hotel Manager™)
and (ii) the office space portion of the Improvements are operated under the terms and conditions
of that certain management agreement dated August 1, 1997 between Borrower and Phillips Martin
Rea! Estate (the *Office Manager™; the Office Manager and the Hotel Manager individually and
collectively. the “Manager”) (the management agreements described in clauses (i) and (i) above
individually and collectively. the “Management Agreement”), which Management Agreement has
been approved by Lender and that Borrower is not a party to the Managememnt Agreement covering
the hote! portion of the Improvements. The Property will be operated at all times by the Manager
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or by a Qualified Manager (defined below) pursuant to a Management Agreememt or a
Replacement Management Agreement (defined below) as a first-class hotel and a first-class office
building. For purposes hereof, a "Qualified Manager” shall mean a reputable and experienced
professional management organization (i) which manages. together with its affiliates, (A) at least
ten (10) full-service hotels, exclusive of the Property and the Additional Properties (defined
below), and (i1) prior to whose employment as manager of the Property (x) such employment shall
have been approved by Lender, and (y) the Borrower shall have obtained and delivered 1o Lender
written confirmation from the Rating Agencies that the employment of such manager will not
result in a downgrade. withdrawal or qualification of the ratings then assigned to the Securities.
Borrower shall, or shall cause the Operating Tenant to (i) diligently perform, observe and enforce
all of the terms, covenants and conditions of the Management Agreement on the part of Borrower
or the Opeiating Tenant to be performed. observed and enforced to the end that all things shall be
done which ure-necessary to keep unimpaired the rights of Borrower or the Operating Tenant
under the Manage:asnt Agreement and (ii) promptly notify Lender of the giving of any notice to
Borrower or the Uratating Tenant of any defauit by Borrower or the Operating Tenant in the
performance or obseivzive of any of the terms, covenants or conditions of the Management
Agreement on the part of Borrower or the Operating Tenant to be performed and observed and
deliver to Lender a2 wue copy of e«ch such notice. Neither Borrower nor Operating Tenamt shail
surrender the Management Agreericit, consent fo the assignment by the Manager of its interest
under the Management Agreement, or *srminate or cancel the Management Agreement or modify,
change. supplement. alter or amend tic vianagement Agreement, in any material respect, either
orally or in writing. and Borrower hereby ssigns to Lender as further security for the payment
of the Debt and for the performance and observancs of the terms, covenants and conditions of this
Security Instrument. afl the rights, privileges ara prerogatives of Borrower to surrender the
Management Agreement or lo terminate, cancel, moify. change, supplement, alter or amend the
Management Agreement in any material respect, and siny such surrender of the Management
Agreement or tenmination, canceliation. modification, / zhange, supplement, alteration or
amendment of the Management Agreement by either Borrowe o1 the Operating Tenant without
the prior consent of Lender shall be void and of no force and eftect - If Borrower or the Operating
Tenant shall default in the performance or observance of any material ‘=i, covenant or condition
of the Management Agreement on the part of Borrower or the Operating, Tenant to be performed
or observed, then, without limiting the generality of the other provisions of this Security
Instrument. and without waiving or releasing Borrower from any of its obligarons hereunder,
Lender shall have the right, but shali be under no obligation. upon prior notice ( Borrower, o
pay any sums and to perform any act or take any action as may be appropriate to (ause all the
terms. covenants and conditions of the Management Agreement on the part of Borrows: or the
Operating Tenant to be performed or observed, beyond any applicable notice and cure period
provided for therein, 1o be promptly performed or observed on behalf of Borrower or the
Operattng Tenant, to the end that the nights of Borrower or the Operating Tenant in, 10 and under
the Management Agreement shall be kept unimpaired and free from default. Lender and any
person designated by Lender shall have, and are hereby granted, the right to enter upon the
Property at any time and from ime to time, upon prior notice to Borrower and during business
hours or such other reasonabie times only, for the purpose of taking any such action. If the
Manager under the Management Agreement shall deliver to Lender a copy of any notice sent to
Borrower or the Operating Tenant of default under the Management Agreement, such notice shall
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consutute full protection to Lender for any action taken or omitted to be taken by Lender in good
faith. in reliance thereon. Borrower shall notify Lender if the Manager sub-contracts to a third
party or an affiliate any material portion of its management responsibilities under the Management
Agreement. Borrower shall, or shall cause the Operating Tenant to, from time to time, use its best
efforts to obtain from the Manager under the Management Agreement such certificates of estoppel
with respect to compliance by Borrower or the Operating Tenant with the terms of the
Management Agreement as may be reasonably requested by Lender. Borrower shall pay to
Lender within fifieen (15) days after demand, any sums expended by Lender pursuant to this
paragraph together with imerest at the Defauit Rate (hereinafier defined) (to the extent an Event
of Default has occurred and is continuing) and. in ali other cases, at the Applicable Interest Rate
from the date paid by Lender. Such sums shall be deemed to constitute a portion of the Debt, shail
be secured Gy 'he lien of this Security Instrument and the other Loan Documents.

(b Witliout imitation of the foregoing, if (i) the Manager shall become insolvent, (ii)
the Manager shall d:tult under the terms of the Management Agreement or (iii) an Event of
Default shall occur and b continuing, then Lender, at its option, may require Borrower. to the
extent Borrower is a party (0 the Management Agreement, or, if Borrower is not a party to the
Management Agreement. to cause ‘e Operating Tenant, to terminate the Management Agreement
and 10 engage or cause the Operatig Tenant to engage 2 bona-fide, independent third party
Qualified Manager approved by Lendzr-to manage the Property. The Qualified Manager shall be
engaged by Borrower or the Operating 7 ~nans pursuant to a written management agreement that
complies with the terms hereof and is otherw ise reasonably satisfactory to Lender in all respects
(a “Replacement Management Agreement”), and the Qualified Manager, Borrower and the
Operating Tenant shall execute a Conditional Assiganent of Management Agreement in the form
then used by Lender.

(¢)  The Improvements shall be operated under th:@rms and conditions of that certain
franchise agreement dated August 1, 1994 entered into between Chi-Town Partners L.P.,as
predecessor in interest (0 Borrower and Radisson Hotels Inc. (U< “Franchisor”) (hereinafter.
together with any renewals or replacements thereof. bC!Rg refeireo to as the "Franchise
Agreemem"). Borrower shall or shall cause the Operating Tenant to (i) pay il sums required 10
be paid by Borrower or the Operating Tenant under the Franchise Agreemer:, (11) diligently
perform, observe and enforce all of the terms. covenants and conditions of ‘bz Franchise
Agreement on the part of Borrower 10 be performed or the Operating Tenant | euszrved and
enforced to the end that all things shall be done which are necessary to keep unimpaired! the rights
of Borrower or the Operating Tenant under the Franchise Agreement, (iii} promptly notify Lender
of the giving of any notice to Borrower or the Operating Tenant of any default by Borrower or the
Operating Tenamt in the performance or observance of any of the terms, covenants or conditions
of the Franchise Agreement on the part of Borrower or the Operating Tenant to be performed and
observed and deliver to Lender a true copy of each such motice, and (iv) promptly deliver to
Lender a copy of each financial statement, business plan. capital expenditure plan, notice, report
and estimate received by it under the Franchise Agreement. Neither Borrower nor the Operating
Tenant shall, without the prior consent of the Lender, surrender the Franchise Agreement or
terminate or cancel the Franchise Agreement. or materially modify. change, supplement, alter or
amend the Franchise Agreement, in any respect, cither orally or in writing. and Borrower hereby
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assigns to Lender as further security for the payment of the Debt and for the performance and
observance of the terms, covenants and conditions of this Security Instrument, all the rights,
privileges and prerogatives of Borrower to surrender the Franchise Agreement or to materially
terminate, cancel, modify, change, supplement, alter or amend the Franchise Agreement in any
respect. and any such surrender of the Franchise Agreement or termination, canceliation, or
material modification. change, supplement, alteration or amendment of the Franchise Agreement
without the prior consent of Lender, by either Borrower or the Operating Tenant, shall be void
and of no force and effect. Notwithstanding foregoing, Borrower may replace the Franchisor
with a2 Qualified Franchisor (defined below) pursuant to an franchise agreement which is otherwise
in compliance with the requirements of this Section 3.13 and provided that Borrower shall have
obtained and delivered to Lender written confirmation from the Rating Agencies that the
employmeat of such franshisor will not result in 2 downgrade, withdrawal or qualification of the
ratings then.ascigned to the Securities (a “Replacement Franchise Agreement®). For purposes
hereof, a "Qualiria® Franchisor” shall mean (a) a nationally recognized franchisor under whose
flag there are at least fifty (50) full-service hotels, exclusive of the Property and the Additional
Properties which has bezn approved by Lender, (b) Wyndham full-service hotels and (c). hotels
operated under the trad: names “South Seas® or *Doral” if. and only for so long as, such
franchisors are owned by ai »¥iiate of Borrower. If Borrower or the Operating Tenant shall !
defauit in the performance or obscrvance of any material term, covenam or condition of the
Franchise Agreement on the pari.of Borrower or the Operating Tenant to be performed or
observed. beyond any applicable noiwe apd cure period provided for therein, then, without
limiting the generality of the other provisicas of this Security Instrument, and without waiving or
releasing Borrower from any of its obligatiors hereunder, Lender shall have the right. but shall
be under no obligation, to pay any sums and to perform any act or take any action as may be
appropriate to cause all the terms. covenants and corditions of the Franchise Agreement on the ;
part of Borrower or the Operating Tenant to be perfonmed or observed to be promptly performed !
or observed on behalf of Borrower or the Operating Tenan', (o the end that the rights of Borrower
or the Operating Tenant in, to and under the Franchise Agrecmett shall be kept unimpaired and |
free from default. Lender and any person designated by Lerdzc shall have. and are hereby i
granted. the right 1o enter upon the Property at any time and from tinie 1 time upon prior notice |
to Borrower and during business hours or such other reasonable time: orly, for the purpose of :
taking any such action. If Franchisor shall deliver to Lender a copy of 2ny notice sent to
Borrower or the Operating Tenant of default under the Franchise Agreemert, coch notice shall |
constitute full protection to Lender for any action taken or omitied to be taken by Lender in good 5
faith, in reliance thereon. Borrower shall or shall cause the Operating Tenant to, from time to
time. use its best efforts to obtain from Franchisor such certificates of estoppel with respect to
compliance by Borrower or the Operating Tenant with the terms of the Franchise Agreement as
may be requested by Lender. Borrower shall pay to Lender within fifteen (15) days after demand, 5
any sums expended by Lender pursuant to this paragraph together with interest at the Default Rate
(hereinafter defined) (to the extent an Event of Default has occurred and is continuing) and, in all 5
other cases, at the Applicable Interest Rate from the date paid by Lender. Such sums shall be !
deemed 1o constitute a portion of the Debt, shall be secured by the lien of this Security Instrument !
and the other Loan Documents. |

{TPW NYO! 601502 9] [A248-00H7 07 3098 08 16PM -27-

;



UNOFFICIAL COPY




UNOFFICIAL COPYM 0 2 »

Section 3.14. QPERATING LEASE. (a) Lender acknowledges that Borrower has
leased the Property and the operation of the Property to the Operating Tenant pursuant to the
Operating Lease. If Borrower shall default in the performance or observance of any material term,
covenant or condition of the Operating Lease on the part of Borrower to be performed or
observed, then, without limiting the generality of the other provisions of this Security Instrument,
and without waiving or releasing Borrower from any of its obligations hereunder, Lender shall
have the right, but shall be under no obligation, to pay any sums and to perform any act or take
any action as may be appropriate to cause ali the terms, covenants and conditions of the Operating
Lease on the part of Borrower to be performed or observed 10 be promptiy performed or observed
on behalf of Operating Tenant, to the end that the rights of Borrower in, 10 and under the
Operating J.2ase shall be kept unimpaired and free from default. Lender and any person
designated by #.ender shall have, and are hereby granted, the right 1 enter upon the Property at
any time and from time to time upon prior notice to Borrower and during business hours or such
other reasonable wum:s only, for the purpose of taking any such action. If the Operating Tenant
under the Operating { £ao# shall deliver to Lender a copy of any notice sent to Borrower of default
under the Operating Lezse. such notice shall constitute full protection to Lender for any action
taken or omitted to be taken by Lender in good faith. in refiance thereon.

(b) If (i) Opcrating Tenant shall commence any case, proceeding or other
action (A) under any existing or future law of any jurisdiction, domestic or foreign, relating to
bankruptcy. insolvency, reorganization. coascrvatorship or relief of debtors. seeking to have an
order for relief entered with respect to it, o seeking to adjudicate it a bankrupt or insolvent., or
seeking reorganization, arrangement, adjustment, winding-up, liquidation. dissolution,
composttion or other relief with respect to it or its dekts, or (B) seeking appointment of a receiver.
trustee. custodian. conservator or other simlar officizi for it or for all or any substantial part of
1ts assets, or Operating Tenant shall make a general assigaraent for the benefit of its creditors: or
(i1) there shall be commenced against Operating Tenant any case. proceeding or other action of
a nature referred to in clause (ii) above which (1) results in the cntry of an order for relief or any
such adjudication or appointment or (2) remains undismissed, wixlistharged or unbonded for a
period of sixty (60) days: or (iii) there shall be commenced against Op-rating Tenant any case,
proceeding or other action seeking issuance of a warrant of attachment, eiecution, distraint or
similar process against all or any substantial part of its assets which results i e entry of any
order for any such relief which shall not have been vacated, discharged, or =tzy:d or bonded
pending appeal within sixty (60) days from the entry thereof; or (iv) Operating’ Tenant shall
generally not, or shall be unable to, or shall admit in writing its inability to, pay its debts as they
become due. then Borrower shall, without notice or demand by Lender, no later than five (5) days
after the occurrence of any of the events in clauses (1) through (v) above, pay to Lender an amount
equat to the sum of (1) the projected Debt Service that will be due on for the next three succeeding
Payment Dates, (2) three times the Replacement Reserve Monthly Deposit, (3) the projected
monthly deposits nto the Escrow Fund that would be due on the next three succeeding Payment
Dates (collectively, the "Operating Lease Reserve®), to be held by Lender in a segregated account
in the name of Lender as additional security for the Debt. Borrower shall have no right 10
withdraw any sums from the Operating Lease Reserve until the earlier to occur of: (i) termination
of the Operating Lease and the delivery to Lender of an estoppel certificate from the Operating
Tenant in form sarisfactory to Lender stating that (A) the Operating Lease has been terminated and

[TPW NYO1 601562 9} 16248-0Ua7 07. J0:48 08 16PM -28-

«



UNOFFICIAL COPY




UNOFFICIAL COBY™0 =

that the Operating Tenant has released the Borrower from all liability for the payment of any and
all termunation payments or any other payments dug to the Operating Tenant pursuant o the terms
of the Operating Lease and that the Borrower has no further liability or obligation in connection
with said Operating Lease and (B) a replacement Operating Lease satisfactory to Lender which is
in full force and effect. together with an estoppel certificate frem the replacement Operating
Tenant under such replacement Operating Lease reasonably satisfactory in form and substance 10
Lender; (i1) delivery of an estoppel certificate from the Operating Tenant in form satisfactory to
Lender stating that the Operating Lease is and will remain in full force and effect, together with
evidence satisfactory to Lender that the Operating Tenant is no longer subject to any of the events
described in clauses (i) through (v) above and (iii) the Debt having been paid in full.

Section 3.15  [NTENTIONALLY DELEIED-

Secwon 3.16 PERFORMANCE OF OTHER AGREEMENTS. Borrower shall fulfilt and
perform each and everv-@aterial term 10 be observed or performed by Borrower pursuan: to the

terms of any agreement o5 recorded instrument affecting or pertaining to the Property, or given
by Borrower to Lender tor the purpose of further securing an Obligation and any amendments,

modifications or changes thereto.

Section 3.17 CHANGE O NAME. IDENTITY OR STRUCTURE. Except as may be
permitted under Article 8 hereof, Borrower will not change Borrower's name, identity (including
its trade name or names) or corporate, partncrshiz.or other structure without notifying Lender of
such change in writing at least thirty (30) days orior to the effective date of such change and, in
the case of a change in Borrower's structure, withou(first obtaining the prior writien consent of

Lender.

Section 3.18 [EXISTENCE. Borrower will contim:ously maintain its existence and
its rights to do business in the state where the Property is located together with its franchises and

trade names.
Section 3.19 INTENTIONALLY DELETED.
Section 3.20. MAINTENANCE OF PERSONAL PROPERTY. Excepi as-otherwise

provided in Sections 6.2(c) and 18.1 of the Operating Lease and subject to the conditions set forth
in Section 8.3 hereof, Borrower shall own, lease or license Personal Property (other (uin the
Inventory ( as defined in the Operating Lease), and the Operating Tenant or Manager shall own
Inventory, adequate to maintain and operate the Property as a hotel in accordance with the
standards of this Agreement, the Loan Documents. the Operating Lease, the Managemen:
Agreement, Replacement Management Agreemenmt and the Franchise Agreement. Neither
Borrower, the Operating Tenant nor Manager shall lease, ficense, encumber or enter into any
other financing arrangements with respect to any of the Personal Property or Inventory, as the case
may be, other than Permitted Financing (defined below).
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Article 4 - SPECIAL COVENANTS
Borrower covenants and agrees that:

Section4.1  PROPERTY USE. The Property shali be used only for a first-class full
service hotel and a first-Class office building and such other uscs as may be incidental or necessary

in connection with such use, and for no other use without the prior written consent of Lender,

which consent may be withheld in Lender's sole and absolute discretion.

Section 4.2 SINGLE PURPOSE ENTITY. From and after the date on which a

Securitization (as defined in the Loan Agreement) occurs, Borrower shall represent and warrant
1o, and covenznt with, Lender that as of the date of such Securitization and until such time as the

Debrt shall be paid in full:

(@ Borrawer does not own and wilt not own any asset or property other than (A) the
Property or any Additioral Property (defined in Section 23.1) and (B) incidentat Personal Property
necessary for the ownersinp or operation of the Property or any Additional Property.

(by  Borrower will not eagage in any business other than the ownership, management
and operation of the Property or any Adititional Property and Borrower will conduct and operate
its business as presently conducted and operated.

(c)  Borrower will not enter into any contract or agreement with any constituent party
or any affiliate of any constituent party. except upon .erms and conditions that are intrinsically fair
and substantiaily similar to those that would be available on an arms-length basis with third parties
other than any such party.

(d}  Borrower has not incurred and will not incur any deb?; secured or unsecured. direct
or contingent (including guaranieeing any obligation), other than the Debt, except with respect 1o
trade payables not in excess of amounts reasonably expected to be incurrad in the ordmary course
of its business of owning and operating the Property or any Additional Property, provided that
such debt is not evidenced by a note and is paid within sixty (60) days of th< date when such
payment is du¢. and Permirnted Financing.

(¢)  Borrower has not made or will not make any loans or advances to any-thixd party
(including any affiliate or constituent party). and Borrower shall not acquire obligations or

securities of its affiliates or constituent parties.

H Borrower represents and warrants that it is solvent and covenants that it will remain
solvent and will pay its debts and liabilities (including. as applicable, shared personnel and
overhead expenses) from its assets as the same shail become due.

(g  Borrower has done or caused to be done and will do all things necessary to observe

partnership formalities and preserve its existence, and Borrower will not, nor will Borrower
permit any constituent party to amend, modify or otherwisc change the parnership certificate,
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partnership agreement. anticles of incorporation and bylaws, trust or other organizational
documents of Borrower or Borrower’s general partner or managing member (or the general
partner or managing member of Borrower’s gencral parner or managing member if Borrower's
general partner or managing member is a limited partnership or Limited liability company) without
the prior written consent of Lender. Notwithstanding the foregoing, Lender acknowledges and
agrees that so long as MeriStar SPE LLC (the “SPE Member”®)shall hold an interest in Borrower,
the terms of this clause (g) shall only refate to the Borrower and SPE Member, including MeriStar
SPE Corp. (the “SPE Corp.”), whose sole asset is its membership interest in the SPE Member.

(h) Borrower will maintain all of its books, records, financial statements and bank
accounts separate from those of its affiliates and any constiuemt party (except that Lender
acknowledge< that Borrower and the Additional Borrowers shall be included with the Additional
Borrowers in'a zonsolidated financial statement filed with the Securities Exchange Commission,
which consolidae iinancial statement shall indicate that Borrower and the Additional Borrowers
are scparate legal en.ities). Borrower will file its own tax returns (except that Lender
acknowledges that Borrowwer and the Additional Borrowers shall have the right to file consolidated
or combined federal, stue and city tax returns, which shall provide that Borrower and the
Additional Borrowers are separaic legal entities and pay their respective proportionate shares of
the taxes shown on such returns). - porrower shall maintain its books. records, resolutions and

agreements as official records.

(1) Borrower will be. and at all‘tmes will hold itself out to the public as. a jepal entity
separate and distinct from any other entity (inc’adug any affiliate of Borrower or any constituent
party of Borrower). shall correct any known misuwlerstanding regarding its status as a separate
entiry. shall conduct business in its own name, shall'nocidentify itself or any of its affiliates as a
division or part of the other and Borrower shall maintain a*4 utilize separate stationery. invoices

and checks.

()  Borrower covenants to maintain adequate capia’ for the normal obligations
reasonably foresecable in a business of its size and character and %i Yght of its contemplated

business operations.

(k)  Borrower or constituent party will not seek or effect the liquitatiun, dissolution.
winding up. consolidation or merger, in whole or in part, of Borrower.

() Borrower will not commingle the funds and other assets of Borrower with inose of
any affiliate or constituent party or any other person or entiry.

(m)  Borrower has and will maintain its assets in such a manner that it will not be costly
or difficult to segregate, ascertain or identify its individual assets from those of any affiliate or
constituent party or any other person or entity.

(n)  Borrower does not and will not hold iself out to be responsible for the debts or
obligations of any other person other than those of Borrower pursuant to the Note, this Security
Instrument. the Other Security Instruments, if applicable, or the Other Security Documents.
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(0)  Borrower shall not guarantee or becorne obligated for the debts of any other entity

or person or hold itself out to be responsible for the debts of another person or entity. other than
with respect 10 the loan evidenced by the Note.;

(p)  Borrower shall not share any common logo with or hold itself out as or be
considered as a department or division of (i) any general parmer, principal, member or affiliate
of Borrower, (ii) any affiliate of a general partner, principal or member of Borrower, or (iii) any
other person or entity.

(qp  Borrower shall not fail to allocate fairly and reasonably any overhead expenses that
are shareZ with an affiliate, including paying for office space and services performed by any
employee of an affiliate.

(r)  Boirawer shall not pledge its assets for the benefit of any other person or entity,
other than with respect ra the loan evidenced by the Note.

(s)  Borrower shzil 1w fail 10 maintain a sufficient number of employees in light of its
contemplated business operations.

(t) If Borrower is a limited rarmership, each general partner is a corporation, limited
partnership or limited liability compary #hose sole asset is its interest in Borrower and each
general pariner will at all times comply, and will cause Borrower to comply, with each of the
representations, warranties, and covenants coniziz< in this Section 4.2 as if such representation,
wartanty or covenant was made directly by such gereral parmer. If Borrower 1s a limsted liability
company, its managing member is a corporation. limited partnership or limited liability company
whose sole asset is its interest in Borrower and the mazasirg member will at times comply. and
will cause Borrower to comply, with each of the represeriations, warranties. and covenants
contained in this Section 4.2 as if such representation, warranty ¢ covenant was made directly by
such managing member. If the general partner or managing memb2r of Borrower is a limited
partnership or limited liability company, each general partner or managiag member thereof is a
corporation. limited partnership or limited liability company whose sole scet is its interest in such
general partner or managing member of Borrower and each gencral partner ¢r managing member
thereof will at all times comply, and will cause the general partner or man2g)g member of
Borrower to comply, with each of the representations, warraaties and covenants coriained in this
Section 4.2 as if such representation, warraniy or covenant was made directly by sl general
partner or managing member (such general partner or managing member, together with such
genera) partner referred to in the first sentence of this paragraph and such managing member
referred to in the second semence of this paragraph hereinafter coliectively referred to as the
“Controlling Party”). Notwithstanding anything to the contrary set forth above, neither MeriStar
Hospitality Corporation (the “REIT Corp.") nor MeriStar Hospitality Operating Partnership, L.P. !
(the “REIT OP") shall be deemed to be a Controlling Party for any purpose under this Security 1
Instrument, or subject to the provisions of the foregoing sentence. Notwithstanding the foregoing.

Lender acknowledges and agrees that the limited liability company which executed this Security
Instrument as mortgagor as of the date hereof is a limited liability company having two (2)
members, except that only SPE Member as the non-managing member shall be a "single asset”
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entity whose sole assets are its interests in the Borrower and the Additional Borrowers and which
will at all times comply, and will cause Borrower to comply, with each of the representations.
warranties. and covenants contained in this Section 4.2 as if such representation, warranty or
covenant was made directly by SPE Member. [n addition Lender acknowledges and agrees that.
the SPE Member has two (2) members, except that only SPE Corp. as the non-managing member
thereof shall be a “single asset” entity whose sole asset is its interest in the SPE Member and which
will a1 all times comply., and will cause the SPE Member to comply, with each of the
representations, warranties, and covenants contained in this Section 4.2 as if such representation,
warranty or covenant was made directly by SPE Corp. For the purposes of this Security
Instrument, the SPE Member and SPE Corp. shall each be deemed to be a Controlling Party.

()" Borrower shall at all times cause there to be at least one duly appointed member of
the board of airzciors (an “Independent Director”) of each general partner or managing member
of Borrower (or.<f ~ach general partner or managing member of any such general parmer or
managing member thar is2 limited partnership or limited liabitity company) reasonably satisfactory
to Lender who shall not kave been at the time of such individual's appointtment, and may not have
been at any time during e preceding five (5) years (i) a sharcholder of, or an officer, director,
partner or employee of, Botrower or any of its respective shareholders. subsidiartes or affiliates,
(i1) a customer of. or supplier to. Forrower or any of their respective shareholders, subsidiaries
or affiliates. (1) a person or enti’ controlling or under common control with any such
shareholder. partner supplier or customer. o fiv) a member of the immediate family of any such
shareholder. officer. director. pariner, employee. supplier or customer of any other director of
Borrower. As used herein. the term “control” neans the possession, directly or indirectly, of the
power to direct or cause the direction of the manazement and policies of a person or entity,
whether through ownership of voting securities, by coutract or otherwise. Notwithstanding the
foregoing. Lender acknowledges that the a duly appointes imember of the board of directors of
SPE Corp. shall be deemed an Independent Director for the purnoses of this Section 4.2(u) and

shall satisfy the requirements hereof.

(v)  Borrower shall not file or consent to the filing of any pctition. either voluntary or
involuntary, to take advanmtage of any applicable insolvency. bankrupicy. liquidation or
reorganization statute, or make an asstgnment for the benefit of creditors,

(w)  Borrower shall not cause or permit any Controlling Party or the RETT OP 1o take
any of the following actions which, under the terms of any certificate of incorporaticn, by-laws
or any voting trust agreement with respect (o any common stock, shall require a vote of tie board
of directors of the general partner or managing member of Borrower, unless at the time of such
action there shall be at least one member of such board of directors of SPE Corp. who is an
Independent Director:

(A) File or consent to the filing of any bankrupicy, insolvency or
reorganization case or proceeding; institute any proceedings under any applicable
insolvency law or otherwise seck any relief under any laws relating to the relief
from debts or the protection of debtors generally:
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(B)  Seck or consent to the appointment of 2 receiver, liquidator,
assignee. trustee, sequestrator, custodian or any similar official for such Borrower
or a substantial portion of its properties;

(C)  Make any assignment for the benefit of such Borrower's creditors;

(D)  Amend the organizational documentation of Borrower or of any
Controlling Party in any manner that does not comply with cach of ihe
representations, warranties and covenants contained in this Section 4.2 without the
consemt of Lender, or, after the Securitization, without (1) confirmation from each
of the Rating Agencies rating the Securities that such amendment would not resuit
in the qualification, withdrawal or downgrade of the initial ratings assigned in
sormection with the Securitization and (2) approval of such amendment by Lender;
or

(F.~ Take any action in furtherance of any of the foregoing.

Section4.3  RESTURATION. The following provisions shall apply in connection
with the Restoration of the Propety:

(2)  If the Net Proceeds (icfined below) shall be less than or equal to the Jesser
of (i) $2.500,000 or (ii) ten percent (10%) of the Allocated Loan Amount (as defined in

the Loan Agreement) for the Property (the “Threshold Amount®) and the costs of
completing the Restoration shall be less thai or.equal to the Threshold Amount, the Net
Proceeds will be disbursed by Lender to Borrotve. upon receipt, provided that all of the
conditions set forth in Subsection 4.3(bX1) are m:i and Borrower delivers to Lender a
written undertaking to expeditiously commence and (o sat’sfactorily complete with due
dihigence the Restoration in accordance with the terms of fixe Security Instrument.

(b If the Net Procceds are equal to or greater than the Threshold Amount or
the costs of completing the Restoration is equal to or greater than the Tiucshold Amount,
Lender shall make the Net Proceeds available for the Restoration in accordance with the
provisions of this Subsection 4.3(b). The term "Net Proceeds™ for purposes of this Section
4.3 shall mean: (y) the net amount of all insurance proceeds received by Lender pursuant
to Subsections 3.3(a)i), (iv). (vi), (vii), (viii) and, as applicable, (ix) of this Security
Instrument as a resuit of such damage or destruction, after deduction of its reasonable costs
and expenses (including. but not limited to, reasonable counsel fees). if any. in collecting
same ("Insurance Proceeds”), or (z) the net amount of all awards and payments received
by Lender with respect to a taking referenced in Section 3.6 of this Security Instrument,
after deduction of its reasonable costs and expenses (including, but not limited to,
reasonable counsel fees), if any, in collecting same ("Condemnation Proceeds”), whichever
the case may be.

(1) The Net Proceeds shall be made available to Borrower for the
Restoration provided that each of the following conditions are met.
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(A)  no Event of Default shaii have occurred and be continuing
under the Note. this Security Instrument or any of the Other Security
Documents:

(B) (1) inthe event the Net Proceeds are Insurance Proceeds.
less than fifty percent (50%) of the total floor area of the improvements has
been damaged, destroyed or rendered unusable as 2 result of such fire or

other casuaity or (2) in the event the Net Proceeds are Condemnation
Proceeds, less than twenty-five percent (25%) of the land constituting the
Property is taken;

(C) The Operating Lease in cffect as of the dae of the
occurrence of such fire or other casualty or taking, whichever the case may

be. shall remain in full force and effect during the Restoration and shal} not
ciherwise terminate as a direct result of the fire, other casualty or the

Reswration or shall be replaced by a Replacement Operating Lease in a
mann.r-consistent with Sections 3.7(f) and 9.1 (r) hereof;

(D)~ Borrower shall commence the Restoration as soon as
reasonably practicable (but in 1o evem later than sixty (60) days afier such

damage or destraciion occurs) and shall diligemly pursue the same to
sausfactory completico:

(E)  Lender shai! be satisfied that any operating deficits which
will be incurred with respect i tie Property as a result of the occurrence
of any such firc or other casuairy will be covered out of (1) the Net
Proceeds. (2) the insurance coverage referred to in Subsection 3.3(a)(iii),
or (3) by other funds of Borrower;

(F)  Lender shall be satisfied that, (wor the completion of the
Restoration, the gross cash flow and the net cash flo of the Property will
be restored to 2 level sufficient 10 cover all carrying costs and operating
expenses of the Property, including, without limitation, ad 19 maintain a
Aggregate Debt Service Coverage Ratio (as defined in the Loan »Zreement)
of at least 1.51 10 I;

(G)  Bomrower furnishes Lender with a certificate certifying that
the Restoration will be completed on or before the carliest to occur of (1)
the earliest date required for such completion under the terms of any
Operating Agreements or the Operating Lease, (2) the expiration of
business income insurance for the Property required to be restored under
Section 3.3(a)iii), (3) three (3) months prior to the Maturity Date (as
defined in the Note), (4) the date required pursuant to the Franchise
Agreement or the Replacement Franchise Agreement, as applicable or (5)
such time as may be required under Applicable Laws in order to repair and
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restore the Property to the condition it was in immediately prior to such fire
or other casualty or to as nearly as possible the condition it was in
immediately prior to such taking, as applicable;

(H)  the Property and the use thereof after the Restoration will be
materially in compliance with and permitted under all applicable zoning
laws, ordinances, rules and regulations:

1)) the Restoration shall be done and completed by Borrower in
an expeditious and diligent fashion and in materizl compliance with al
Appiicable Laws (inchuding, without limitation, alt applicable zoning laws,
rules, regulations and ordinances, and all applicable Environmental Laws
and the terms and conditions of the Franchise Agreement or Replacement
Franchise Agreement, as applicable;

(J)  the Management Agreement or Replacement Management
Aypreement in effect as of the date of the occurrence of such fire or other
casualty 0: aking, whichever the case may be, shall (1) remain in full force
and effect curing the Restoration and shall not otherwise terminate as a
result of the tur., other casualty or the Restoration or (2) if ierminated, shall
have been replacad with a Replacement Management Agreement with a
Qualified Manager. eich as approved by Lender in accordance with Section
3.13 hereof. prior to tx upening or reopening of the Property or any
portion thereof for business with the public; and

(K)  the Franchise Agicumnent in effect as of the date of the
occurrence of such fire or other casuaity or taking, whichever the case may
be. shall remain 1n full force and effect Curing the Restoration and shall not
otherwise terminate as a result of the fire. Othe casualty or the Restoration
or shall have been replaced by a Replacemernc Franchise Agreement in a
manner consistent with Sections 3.13(c) and 9.9 (n) hereof.

(i)  The Net Proceeds shall be held by Lender in Eligiolz Investments
(defined below) as directed by Borrower consistemt with the projecies completion
of the Restoration and. until disbursed in accordance with the provizioss of this
Subsection 4.3(b), shall constitute additional security for the Obligations. All
interest on such Net Proceeds shail accrue for the benefit of Borrower. The Net
Proceeds shall be disbursed by Lender to, or as directed by. Borrower from time
to time duning the course of the Restoration, upon receipt of evidence satisfactory
to Lender that (A) all materials instatied and work and labor performed (except to
the extent that they are to be paid for out of the requested disbursement) in
connection with the Restoration have been paid for in full, and (B) there exist no
notices of pendency, stop orders, mechanic’s or materialman's liens or notices of
intention to file same, or any other liens or encumbrances of any nature whatsoever
on the Property arising out of the Restoration which have net either been fuily
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bonded to the satisfaction of Lender and discharged of record or in the alternative
fully insured to the satisfaction of Lender by the titic company insuring the lien of
this Security Instrument.

(itty  All plans and specifications requircd in connection with the
Restoration shall be subject to prior review and acceptance in all respects by
Lender, exercised in Lender’s reasonable discretion, and by an independent
consulting engincer selected by Lender (the "Casualty Consultant”). Lender shali
have the use of the plans and specifications and all permits, licenses and approvals
required or obtained in connection with the Restoration. The identity of the
contractors, subcontractors and materialmen engaged in the Restoration, as well as
we contracts under which they have been engaged, shall be subject 1o prior review
ard acceptance by Lender exercised in Lender's reasonable discretion and the
Cas:aly Consultant. Al costs and expenses actually and reasonably incurred by
Lender in. connection with making the Net Proceeds available for the Restoration
including. «#1thout lumitation, reasonable counsel fees and disbursements and the
Casualty Cousultant's fees, shall be paid by Borrower.

(iv)  Innoeven shall Lender be obligated to make disbursements of the
Net Proceeds in excess of an amount equal to the costs actually incurred from time
to time for work in place s va:1 of the Restoration, as certified by the Casualty
Consultant, mipus the Casualty Ketainage. The term "Casualty Retainage” as used
in this Subsection 4.3(b) shall mein ai amount equal to 10% of the costs actually
incurred for work in place as part of th: Restoration. as certified by the Casualty
Consultant, until such tume as the Casua!n Consultant certifics to Lender that Net
Proceeds representing 50% of the required Pisioration have been disbursed. There
shall be no Casualty Retainage with respect te custs actually incurred by Borrower
for work in place in completing the last 50% of the roquired Restoration. The
Casualty Retainage shall in no event, and notwithstandy: ;g anything to the contrary
set forth above in this Subsection 4.3(b), be less than the zimcant actually held back
by Borrower from contractors, subcontractors and materialmen engaged in the
Restoration. The Casualty Retainage shall not be released unti-the Casualty
Consultant certifies to Lender that the Restoration has been cungleted in
accordance with the provisions of this Subsection 4.3(b) and that al) »pnrovals
necessary for the re-occupancy and use of the Property have been obtained Som
all appropriate governmental and quasi-governmental authorities, and Lender
receives evidence satisfactory to Lender that the costs of the Restoration have been
paid in fuil or will be paid in full out of the Casuaity Retainage, provided,
however, that Lender will release the portion of the Casualty Retainage being held
with respect to any contractor, subcontractor or materialman engaged in the
Restoration as of the date upon which the Casualty Consultant certifies to Lender
that the contractor, subcontractor or materialman has satisfactorily completed all
work and has supplied all materials in accordance with the provisions of the
contractor’'s, subcontractor's or materialman's contract, and the contractor.
subcontractor or matcrialman delivers the lien waivers and evidence of payment in
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full of all sums due to the contractor, subcontractor or materialman as may be
reasonably requested by Lender or by the title company insuring the lien of this
Security Instrument. If required by Lender. the release of any such portion of the
Casualty Retainage shall be approved by the surety company, if any, which has
issued a payment or performance bond with respect to the contractor. subcontractor

or materialmasn.

(v)  Lender shall not be obligated 10 make disbursements of the Net
Proceeds more frequently than once every calendar month.

(vi)  If at any time the Net Proceeds or the undisbursed balance thereof
shall not, in the opinion of Lender, be sufficient to pay in full the balance of the
custs which are estimated by the Casualty Consultant to be incurred in connection
wir( the completion of the Restoration, Borrower shall deposit the deficiency (the
"Net Proceads Deficiency”™) with Lender before any further disbursement of the Net
Proceeds s’ be made. The Net Proceeds Deficiency deposited with Lender shall
be held by Lender and shall be disbursed for costs acrally incurred in connection
with the Restoraiion on the same conditions applicable to the disbursement of the
Net Proceeds. and until'so disbursed pursuant to this Subsection 4.3(b) shall
constitute additional securvy for the Obligations.

(vii) The excess. if arly, of the Net Proceeds and the remaining balance,
if any. of the Net Proceeds Deficiency deposited with Lender after the Casualty
Consuliamt ccrifies to Lender that ibe Restoration has been completed in
accordance with the provisions of this Subszction 4.3(b), and the receipt by Lender
of evidence sau'sfactory to Lender that all ¢7s’s incurred in connection with the
Restoration have been paid in full, shall t< remited by Lender to Borrower.
provided no Event of Default shall have occurred and shall be continuing under the
Note, this Security Instrument or any of the Other Security Docusnents.

(c)  All Net Proceeds not required (i) to be made available ‘cr the Restoration
Or {i) 10 be returned to Borrower as excess Net Proceeds pursuant to Subse.ucn 4.3(b)vii)
may be retained and applied by Lender toward the payment of the Debt whetir 6r not then
due and payable in such order, priority and proportions as Lender in its discieion shall
deem proper or. at the discretion of Lender, the same may be paid, erther in whelzor in
part, o Borrower for such purposes as Lender shall designate, in its discretion. If Lender
shall receive and retain Net Prooseds, the lien of this Secunity Instrument shall be reduced
only by the amount thereof received and retained by Lender and actually applied by Lender

in reduction of the Debt,
Section4.4 ERISA

(a) Borrower covenants and agrees that it shall not engage in any transaction which
would cause any obligation, or action taken of to be taken. hereunder (or the exercise by
Lender of any of its rights under the Note, this Security Instrument and the Other Security
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Documents) to be a non-exempt (under a statutory or administrative class exemption)
prohibited transaction under the Employee Retirement Income Security Act of 1974. as
amended ("ERISA™).

(b)  Borrower further covenants and agrees to deliver to Lender such
certifications or other evidence from time to time throughout the term of the Security
Instrument, as requested by Lender in its sole discretion, that (i) Borrower is not an
“employee benefit plan” as defined in Section 3(3) of ERISA, which is subject 1o Title 1
of ERISA. or a "governmental plan” within the meaning of Section 3(3) of ERISA,; (ii)
Borrower is not subject to state statutes regulating investnents and fiduciary obligations
with respect to governmental plans; and (iii) one or more of the following circumstances
15 Iras:

(A)  Equity interests in Borrower are publicly offered securities, within
the meaning of 29 C.F.R. § 2510.3-101(bX2):

(B} Less than 25 percent of each outstanding class of equity interests in
Borrower are htid by "benetit plan investors™ within the meaning of 29 C.F.R. §

2510.3-101(f)(2); or

(C)  Borrower quaiifies as an "operating company” or a “real estate
operating company " within th meaning of 29 C.F.R. § 2510.3-101(c) or {e) or an
wmvestment company registered wridet The Investment Company Act of 1940.

Article § - REPRESENTATIONS AJVD WARRANTIES

Borrower represents and warrants to Lender that:

Section 5.1  WARRANTY OF TITLE. Borrower has gow title to the Property and
has the right to morigage. grant, bargain, sell, pledge, assign, warran:. t-ansfer and convey the
same and that Borrower possesses an unencumbered fee simple absolute estate in the Land and the
Improvements and that it owns the Property free and clear of ail liens, encumbrarzes and charges
whatsoever except for those exceptions (the "Permitted Exceptions”) shown in the *ii}< insurance
policy insuring the lien of this Security Instrument (the “Title Policy®). Borrower cii}} forever
warrant, defend and preserve the title and the validity and priority of the lien of this Security
Instrument and shall forever warrant and defend the same to Lender agamst the claims of all
persons whomsoever,

Section 5.2 ALTHORITY. Borrower (and the undersigned representative of
Borrower. if any) has full power, authority and legal night to execute this S&llﬂty Instrument, and
to morigage. prant. bargain, sell, pledge, assign, warrant, transfer and convey the Propeny ?
pursuant to the terms hereof and to keep and observe alt of the ‘erms of this Security Instrument ’
on Borrower’s part to be performed.
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Section §.3. LEGAL STATUS AND AUTHORITY. Borrower (a) is duly organized,
validly existing and in good standing under the laws of its state of organization or incorporation:
(b is duly qualified to transact business and is in good standing in the State where the Property
is located; and (c) has al] necessary approvals, governmental and otherwise, and full power and
authority 10 own the Property and carry on its business as now conducted and proposed 1o be
conducted. Borrower now has and shali continue 10 have the full right, power and authority to
own and lease the Property, to encumber the Property as provided heretn and to perform all of the
other obligations to be performed by Borrower under she Note, this Security Instrument and the

Other Security Documents.

Section .4  VALIDITY of DocUMENTS. (a) The execution, delivery and
performarce of the Note, this Security Instrument and the Other Security Documents and the

borrowing evidenced by the Note (i) are within the power and authority of Borrower: (ii) have
been authorizea v all requisite organizational action; (iii) have received all necessary approvals
and consents. corporate. governmental or otherwise; (iv) will not vielate, conflict with, result in
a breach of or constitute {with notice or lapse of time. or both) a material defauit under any
provision of law. any ordzr or judgment of any court or governmental authority. the articles of
incorporation. by-laws, parnecship or trust agreement. articles of organization. operating
agreement. or other governing ms%ument of Borrower, or any indenture. agreement or other
instrument to which Borrower is a party or by which it or any of its assets or the Property is or
may be bound or affected; (v) will noi-ieselt in the creation or umposition of any lien, charge or
encumbrance whatsoever upon any of s Gssets, except the lien and security interest created
herebv:; and (vi) will not require any authofzaiion or licensc from. or any filing with. any
governmental or other body (except for the recoidzion of this Security Instrumesnt in appropriate
land records 1n the State where the Property 1s locaters and except for Uniform Commercial Code
fiiings refating to the security interest created hereby), ane (b} the Note, this Security Instrument
and the Other Security Documents constitute the legal. valid and binding obligations of Borrower.

Section 5.5 LITIGATION. There is no actiown, spit or proceeding, judicial.
admunistrative or otherwise (including any condemnation or similar proceeding), pending or. to
the best of Borrower's knowledge. threatened or contemplatcd against. o affecting, Borrower or
the Property, which action. suit or proceeding would materially and adverszly effect Borrower or

the Property. and 1s not covered adequately by insurance.

Section 5.6  STATUS OF PROPERTY.

(@)  No portion of the Improvements is located in an area identified by the
Secretary of Housing and Urban Development or any successor thereto as an area having
special flood hazards pursuant to the Flood Insurance Acts or, if any portion of the
Improvements is located within such area. Borrower has obtained and will maintain the
insurance prescribed in Section 3.3 hereof.

{b)  Borrower has obtained all pecessary certificates, licenses and other
approvals, governmental and otherwise, necessary for the operation of the Property and
the conduct of its business and all required zoning. building code, land use. environmental
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and other similar permits or approvals, all of which are in full force and effect as of the
date hereof and not subject to revocation. suspension. forfeiture or modification.

(c)  The Property and the present and contemplated use and occupancy thereof
comply n all material respects with all applicable zoning ordinances, building codes, land
use and Environmental Laws (hereinafter defined) and other similar laws.

(d)  The Property is served by all wtiliies required for the current or

contemplated use thereof. Except as disciosed in the Title Policy, all utility service is
provided by public utilities and the Property has accepted or is equipped to accept such
unliry service.

) . All public roads and streets necessary for service of and access to the
Property {or.the current or contemplated use thereof have been completed, are serviceable
and all-weatliet and arc physically and legally open for use by the public.

) The Property 1s served by public water and sewer systems.

(2)  The Property is free from damage caused by fire or other casualty.

(i All costs and expzrses of any and all labor, materials. supplies and
equipment used in the construction of the !mprovements have been paid in full.

) Except as permutted pursuani« Section 3.20, Borrower has paid in full for,
and is the owner of, all furnishings, fixwres ais* etuipment (other than tenants’ property)
used in connection with the operation of the Propexty, free and clear of any and all security
interests. liens or encumbrances, except the lien and secuiity interest created hereby.

o All liquid and solid waste disposal, septic and! server systems located on the
Property are in a good and safe condition and repair and in cCrapliance in all material
respects with all Applicable Laws.

(k) Except as described on the survey delivered in connection vitr: the funding
of the Note, all the Improvements lie within the boundaries of the Land.

Section 5.7  NO FOREIGN PERSON. Borrower is not a "foreign person” within the
meaning of Section 1445(f)3) of the Imernal Revenue Code of 1986, as amended and the related

Treasury Department regulations, including temporary regulations.

Section 5.8  SEPARATE TAXLOT. The Property is assessed for real estate tax j
purposes as one or more wholly independent tax lot or lots, separate from any adjoining land or 5
improvements not constituting a part of such fot or lots, and no other land or improvements is

assessed and taxed together with the Property or any portion thereof.
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Section 5.9  LEASES. (2) Borrower or the Operating Tenant, as the case may
be. is the sole owner of the entire lessor’s interest in the Leases; (b) the Leases are valid and
enforceable, except as such enforceability may be himited by (1) applicable bankruptcy. insolvency,
reorganization or similar laws affecting the rights of creditors generally or (ii) general principies
of equity; (c) the material economic terms of all alterations, modifications and amendments to the
Leases are reflected in the certified occupancy statement delivered to and approved by Lender:; (d)
none of the Rents reserved in the Leases have been assigned or otherwise pledged or hypothecated
(other than 1o Lender), (¢) except as may otherwise be permitted herein, none of the Rents have
been coliected for more than one (1) month in advance; {f) the premises demised under the
Material Leases and the Operating Lease have been completed and the tenants under the Leases
have accepted the same and have taken possession of the same on a rent-paying basis; (g) there
currently exist no offsets or defenses to the payment of any portion of the Rents; (h) no Lease
contains an opi’on to purchase, right of first refusal to purchase, or any other similar provision:
(1) each Materizi Dease and the Operating Lease is subordinate to this Security Instrument, either
pursuant to its ¢z, or a recorded subordination agreement; (j) no person or entity has any
possessory interest in. 0z right to occupy, other than on a transient basis. the Property except
under and pursuamnt to a Tease.

Section 5.10 Lx'53 COMPLIANCE. (a)  As of the date hereof and throughout
the term of this Security Instrumert, ¢i) Borrower is not and will not be an “employee benefut
plan” as defined 1n Section 3(3) of EKiSA), which is subject to Title I of ERISA. and (ii) the assets
of Borrower do not and will not constitule ' plan assets” of one or more such plans for purposes

of Title I of ERISA; and

(b)  As of the date hereof and thro.ghout the term of this Security Instrument
(1) Borrower 1s not and will not be a "governmental plup” within the meaning of Section 3(3) of
ERISA and (ii) transactions by or with Borrower are¢ not-gra will not be subject to state statutes
applicable to Borrower regulating investments of and fizaciary obligations with respect to

governmental plans.

Section 5.11 [EINANCIAL CONDITION. (a) (i) Borrower i3 solvent. and no
bankruptcy. reorganization, insolvency or sitnilar proceeding under any state or foderal law with
respect 10 Borrower has been mnitiated, and (i1) Borrower has received reasonably enuivalent value
for the granung of this Security Instrument.

()  No petition in bankyuptcy has ever been filed by or against Borrower or any
related entity, or any principal, general partner or member thereof, in the last seven (7) years, and
neither Borrower nor any related engity, or any principal, general partner or member thereof, in
the last seven (7) years has ever made any assignment for the bepefit of creditors or taken
advantage of any insolvency act or any act for the benefit of debtors.

Section 5.12 BUSINESS PURPOSES. The loan evidenced by the Note secured by the
Security Instrument and the Other Security Documents (the "Loan") is solely for the business
purpose of Borrower. and 1s not for personal, family, household, or agricultural purposes.
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Section 5.13 TAXES. Borrower has filed all federal. state. county, municipal, and
city income and other tax returns required to have been filed by them and have paid all taxes and
related liabilities which have become due pursuant to such returns or pursuant to any assessments
received by them. Borrower does not know of any basis for any additional assessment in respect
of any such taxes and related liabilities for prior years.

Section 5.14 MAILING ADDRESS. Borrower's mailing address, as set forth in the
opening paragraph hereof or as changed in accordance with the provisions hereof, is true and

correct.

Section 5.15 N0 CHANGE IN FACTS OR CIRCUMSTANCES. All information in the

application fo- the Loan submitted to Lender (the "Loan Application”) and in all financing
statements. re: rolls. reports, certificates and other documents submitted in connection with the
Loan Applicatios: pi-in satisfaction of the terms thereof, are accurate, complete and correct in all
maicrial respects as ot the respective dates thereof. To the best of Borrower’s knowledge there
has been no adverse cliarge in any condition, fact, circumstance or event that would make any
such information inaccura:z. incomplete or otherwise misleading in any material respect.

Section 5.16 DIsCISSURE. Borrower has disclosed to Lender all material facts
known to Borrower and has not failod to-disclose any materiat fact known to Borrower that could
Causc any representation or warranty taaic herein to be materially misieading.

Section 5.17  [INTENTIONALLY DELSTED.

Section 5.18 ILLEGAL ACTIVITY. Ne portion of the Property has been or will be
purchased. improved, equipped or fumished with proceeds f any illegal activity and to the best of
Borrower's knowledge. there are no tllegal activities or activiiies relating to any controlied substance
at the Propenty.

Section 5.19 CONTRACTS. Al contracts, agreemeisic; consemts, waivers,
documents and writings of every Kind or character, including. without lisaitation, the Management
Agreement, if any. at any time to which Borrower is a party to be deliverta to J ender pursuant
1o any of the provisions of this Security Instrument are valid and enforceabie against Borrower
and, to the best knowledge of Borrower, arc enforceable against alt other parties therzio. and, to
Borrower's actual knowledge. in all respects are what they purport to be and, 17 the best
knowledge of Borrower, to the extent that any such writing shall impose any obligation o: duty
on the party thereto or constitute a waiver of any rights which any such party might otherwise
have, said writing shall be valid and enforceable against said party in accordance with its terms.
except as such enforcement may be limited by (i) applicable bankruptcy, insoivency,
reorganization or similar laws affecting the rights of creditors gencrally or (ii) general principles
of equity.
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Section 5.20. INVESTMENT COMPANY ACT. Borrower is not (a) an “investment company "
or a company “controlied” by an "investment company . within the meaning of the Investment
Company Act of 1940, as amended. (b) a2 "holding company ™ or a2 "subsidiary company” of a
"holding company" or an "affiliate” of either 2 "holding company” or a "subsidiary company”
within the meaning of the Public Utility Holding Company Act of 1935, as amended, or (¢) subject
10 any other federal or state law or regulation that purports 0 restrict or regulate its ability to

borrow money.

Section 5.21 MANAGEMENT AGREEMENT. The Management Agreement is in full force
and effect. all fees and other sums due thereunder have been paid in full to date, and neither
Borrower sz, to the best of Borrower's knowledge after due inquiry, Manager is in default

thereunder.

Section 5.2Z - PERSONAL PROPERTY. Borrower owns, leases or licenses adequate Personal
Property (other than snventory) and Operating Tenant owns adequate Inventory to maintain and
operate the Property as 2 hatel in accordance with the standards of this Security Instrument, the
Operating Lease, the Managzinent Agreement and. if applicable, the Franchise Agreement. The
Personal Property is not subject to any liens, leases or financing arrangements other than Permitted
Exceptions. The Personal Prop:rty (other than Inventory) is leased to the Operating Tenant
pursuant to the related Operating Leas:.

Section 5.23 {ISE AGREEMENT. The Franchise Agreement is in full
force and effect. all franchise fees, reservation fees, royalties and other sums due thersunder have
been paid in full 1o date. and neither Borrower or franchisor is in default thereunder.

Section 5.24 LICENSES, ETC. To the bes: of the Borrower's knowledge. Borrower.
Operating Tenant and Manager have, for the Property, ovtained-and hold in full force and effect.
all material franchises. trademarks, tradenames, copyrighis, licenses, permits, certificates,
authorizations. qualifications, accreditations, casements, rights of way and other rights, consents
and approvals which are necessary for the operation of the Property 2.:2-i's business as presently
conducted. including without limitation, liquor licenses, as applicable ("x.icenses”).

Article 6 - OBLIGATIONS AND RELIANCES

Section 6.1  RELATIONSHIP OF BORROWER AND LENDER. The relationship
between Borrower and Lender is solely that of debtor and creditor, and Lender has no fiduciary
or other special relationship with Borrower, and no term or condition of any of the Note, this
Security Instrument and the Other Security Documents shall be construed so as to deem the
relationship between Borrower and Lender to be other than that of debtor and creditor.

Section 6.2 NO_RELIANCE ON LENDER. The members, general partners,
principals and (if Borrower is a trust) beneficial owners of Borrower are experienced in the
ownership and operation of properties similar to the Property, and Borrower and Lender are
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relying solely upon such expertise and business plan in connection with the ownership and
operation of the Property. Borrower is not relying on Lender's expertise, business acumen or
advice n connection with the Property.

Section 6.3  NO LENDER OBLIGATIONS. (2) Notwithstanding the provisions of
Subsections 1.1(f) and (1) or Section 1.2, Lender is not undertaking the performance of (i) any
obligations under the Leases; or (i1) any obligations with respect to such agreements, contracts,
certificates, instruments, franchises, permits, trademarks, licenses and other documents.

(b) By accepting or approving anything required 1o be observed, performed or
fuifilled or to be given to Lender pursuant to this Security Instrument, the Note or the Other
Security Tsovuments, including without limitation, any officer's certificate, balance sheer,
statement of piofit and loss or other financial statement, survey. appraisal, or insurance poticy.
Lender shall ael e deemed to have warranted, consented 1o, or affirmed the sufficiency, the
legality or effecaveress of same. and such acceptance or approval thereof shall not constitute any
warranty or affirmation with respect thereto by Lender.

Section 6.4 ( FFLIANCE. Borrower recognizes and acknowledges that in accepting
the Note. this Security Instruraent-and the Other Security Documents, Lender is expressly and

primarily relying on the truth aid accuracy of the warranties and representations set forth in
Article 5 and Article 11 without any obliization to investigate the Property and notwithstanding any
investigation of the Property by Lender. ¢#2! such reliance existed on the part of Lender prior to
the date hereof: that the warranties and represeintations are 2 material inducement to Lender in
accepting the Note, this Security Instrument aid tie Other Security Documents; and that Lender
would not be willing to make the Loan and accepi *his Security Instrument in the absence of the
warrantics and representanons as set forth in Article > 2nd Article 11.

Article 7 - FURTHER ASSURANCES

Section 7.1 ~ RECORDING OF SECURITY INSTRUMENT, :1C. Borrower forthwith
upon the execution and delivery of this Secunty Instrument and thereafier. fiom time to time, will

cause this Security Instrument and any of the Other Security Documents creating 1 lien or security
interest or evidencing the lien hereof upon the Property and each instrument ol furiier assurance
to be filed. registered or recorded in such manner and in such places as may be réqaired by any
present or future law in order to publish notice of and fully to protect and perfect tiv: lien or
security interest hereof upon, and the interest of Lender in, the Property. Borrower will pay aii
taxes, filing, registration or recording fees, and all expenses incident to the preparation, execution,
acknowledgment and/or recording of the Note, this Security Instrument, the Other Security
Documents, any note or morigage supplemental hereto, any security instrument with respect to
the Property and any insttument of further assurance. and any modification or amendment of the
foregoing documemts, and all federal. state. county and municipal taxes, duties, imposts,
assessments and charges arising out of or in connection with the execution and delivery of this
Security Instrument. any mortgage supplemental hereto, any security instrument with respect to
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Section 7.4  ESTOPPEL CERTIFICATES.

(a) After request by Lender. but no more frequently than two (2) times in any calendar
year. Borrower, within ten (10) days. shall furnish Lender or any propesed assignee with a
siatement. duly acknowledged and certified, seting forth (i) the amount of the original principal
amount of the Note, (ii) the unpaid principal amount of the Note, (iti) the rate of interest of the |
Note. (iv) the terms of payment and maturity date of the Note, (v) the date instaliments of interest ‘
and/or principal were last paid. (vi) that, except as provided in such statement, there are no ‘
defaults or events which with the passage of time or the giving of notice or both, would constitute
an event of default under the Note or the Security Instrument, (vii) that the Note and this Security
Instrumen® are valid, legal and binding obligations and have not beer modified or if modified.
giving particzlars of such modification, (viii) whether any offsets or defenses exist against the
obligations se:ur] hereby and. if any are alieged to exist, a detailed description thereof, (ix) that
the Operating Leace 2nd all Material Leases are in full force and effect and (provided the Property
is ot a residential tavlif2mily property) have not been modified (or if modified, setting forth all
modifications), (x) the Jd»te to which the Rents thereunder have been paid pursuant to the
Operating Lease and the Maerial Leases, (xi) whether or not. 10 the best knowiedge of Borrower,
any of the lessees under the Cperaring Lease and the Material Leases are in default under such
Leases. and. if any of the lesses are in default, sening forth the specific narure of all such
defaults. (xi1) the amount of security ‘dzpaosits held by Borrower under the Operating Lease or any
Material Lease and that such amounts aic ronsistent with the amounts required under such Lease,
and (xiii) as to any other matiers reasonably tcquested by Lender and reasonabiy related to the
Material Leases or the Operating Lease. the obligations secured hereby. the Property or this

Security Instrument.

(b)  Borrower shail use its best efforts to deliver 20 Lender, promptly upon request, duly
executed estoppel centificates from any one or more lessess vnder Material Leases and the
Operating Tenant as required by Lender but no more frequemiy.inan two (2) times per calendar
year for each such lessee or Operating Tenant, as the case may be (jicvided, however, that for
as long as (i) an Event of Default shall have occurred and be continuiig or (ii) the Debt Service
Coverage Ratio for the Property is less than 1.25 to 1.00, there shall be rio lumit on the frequency
of Lender’s requests) attesting o such facts regarding the Lease as Lender nay ‘enuire pursuant
to the applicable provisions of Section 7.4(a) hereof and artestations that eacl: *2ase covered
thereby is in full force and effect with no defaults thereunder on the part of the lessce thereunder
or. to0 the knowledge of the lessee thereunder or any other party, that none of the Renis huve been
paid more than one month in advance, and that the lessee claims no defense or offset against the
full and timely performance of its obligations under the Lease.

(c)  Borrower shall, or cause the Operating Tenant to, prompity upon request of Lender,

deliver an estoppel ceriificate from Manager stating thar (i) the Management Agreement, the
Replacement Management Agreement or the Franchise Agreement is in full force and effect and
has not been modified, amended or assigned, (ii) neither Manager or Qualified Manager or
Franchisor, as applicable, nor, to Manager’s or Qualified Manager's or Franchisor's knowledge,
as applicable, neither Operating Tenant or Borrower is in default under any of the terms,
Covenants or provisions of the Management Agreement or Replacement Management Agreement
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the Property or any instrument of further assurance. and any modification or amendment of the
foregoing documents, except where prohibited by law so to do.

Section 7.2 . Borrower will, at the cost of Borrower, and
without expense to Lender, do, execute, acknowledge and deliver all and every such further acts,
deeds, conveyances, morigages. assignments, notices of assignments, transfers and assurances as
Lender shall, from time to time, require, for the better assuring, conveying, assigning,
transferring, and confirming unto Lender the Property and rights hereby mortgaged, granted,
bargained, sold, conveyed, confumed, pledged, assigned. warranted and transferred or intended
now or hereafter so to be, or which Borrower may be or may hereafter become bound to convey
or assign 1o Lender, or for carrying out the intention or facilitating the performance of the terms
of this Securizy Instrument or for filing. registering or recording this Security Instrument, or for
complying with all Applicable Laws. Borrower, on demand. will execute and deliver and hereby
authorizes Lerater. following ten (10) days’ notice to Borrower, to execute in the name of
Borrower or without i signature of Borrower to the extent Lender may lawfully do so. one or
more financing statemenis. chattel mortgages or other instruments, to evidence more effectively
the security interest of Lendér in the Property. Borrower grants to Lender an irrevocable power
of attorney coupled with an in%érest for the purpose of exercising and perfecting any and all rights
and remedies available to Lender at law and in equity. including without limitation such rights and
remedies available to Lender pursuan’ to this Section 7.2.

Section 7.3 CHANGES IN TAY. DEBT CREDIT AND DOCUMENTARY STAMP | AWS.

(@  If any law is enacted or adopied or amended after the date of this Security
Instrument which deducts the Debt from the value of die Property for the purpose of taxation or
which imposes a tax, either directly or indirectly, on the Debt or Lender’s interest in the Property,
Borrower will pay the tax, with interest and penalties werena, if any. If Lender is advised by
counsel chosen by it that the payment of tax by Borrower wou!d '« unlawful or taxable to Lender
or unenforceable or provide the basis for a defense of usury, then dender shall have the option,
exercisable by written notice of not less than ninety (90) days to declziz the Debt immediately due

and payable.

{by  Borrower will not claim or demand or be entitled to any credit or Zredits on account
of the Debt for any part of the Taxes or Other Charges assessed against the Propeiry . or any part
thereof, and no deduction shall otherwise be made or claimed from the assessed value of the
Property. or any part thereof, for real estate tax purposes by reason of this Security Instrument
or the Debt. If such claim, credit or deduction shall be required by law, Lender shall have the
option, exercisable by written notice of not less than ninety (90) days, to declare the Debt
immediately due and payable.

(¢y  If at any time the United States of America, any State thereof or any subdivision
of any such State shall require revenue or other stamps to be affixed to the Note, this Security
Instrument, or any of the Other Security Documents or impose any other tax or charge on the
same, Borrower will pay for the same, with interest and penalties thereon, if any.
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or Franchise Agreement. as applicable, and Manager or Qualified Manager or Franchisor, as
applicable. knows of no event which, but for the passage of time or the giving of notice or both.
would constimite an event of default under the Management Agreement or Replacement
Maznagement Agreement or Franchise Agreement, as applicabie, (111) neither Manager or Qualified
Manager or Franchisor, as applicable. nor, to Manager’s or Qualified Manager's or Franchisor's
knowledge. as applicable. neither Operating Tenant or Borrower has commenced any action or
given or received any notice for the purposc of ierminating the Management Agreement or the
Replacement Managemem Agreement or the Franchise Agreement, as applicable, and (iv) all sums
due and payable to Manager or Qualified Manager or Franchisor, as applicable, under the
Management Agreement or Replacement Management Agreement or the Franchise Agreement,
as applicable, have been paid in full.

Section 7.5 FLOQDINSURANCE. Aficr Lender's request, Borrower shall deliver
cvidence sausfaciory to Lender that no portion of the Improvements is situated in a federally

designated "sperial {ood hazard area” or if it is, that Borrower has obtained insurance meeting
the requirements of Sertion 3.3(a)(vii).

Section7.6 Sp . Upon the request of
Borrower, this Security Instrumént and the Note shall, at any time until the same shalt be fully
paid and satisfied, at the sole election of Lender and at Borrower's sole cost and expense, be split
or divided into two or more notes and (w4 af more security instruments, each of which shall cover
all or a portion of the Property to be more jiticularly described therein. To that end. Borrower
shall execute, acknowledge and deliver, or cuuse ic be executed. acknowledged and delivered by
the then owner of the Property. to Lender and/or it designee or designees substinite notes and
security instruments in such principal amounts, apgregating not more than the then unpaid
principal amount secured by this Security Instrument. and cortaining terms, provisions and clauses
simifar to those contained herein and in the Note, and such other documents and instruments as
may be reasonably required by Lender to effect such severance:

Section 7.7 REPLACEMENT DOCUMENTS. Upon reezipr of an affidavit of an

officer of Lender as to the loss. theft, destruction or mutilation of the Not= of any Other Security
Document which is not of public record. and, in the case of any such mutilation, upon surrender
and canceliation of such Note or Other Security Document, Borrower will issu2, ir. Jicu thereof,
a replacement Note or Other Security Document. dated the date of such lost, stoler, 2eswoyed or
mutiiated Note or Other Security Document in the same principal amount thereof and otherwise
of like tenor. All reasonable expenses incurred by Borrower in connection with this Section 7.7
shall be bormme by Lender.

Article 8 - DUE ON SALE/ENCUMBRANCE

Section 8.1  INO SALE/ENCUMBRANCE. Borrower agrees that Borrower shall not,
without the prior written consent of Lender, sell, convey, mortgage, grant, bargain, encumber,
pledge. assign. or otherwise transfer the Property or any part thereof or permit the Property or
any part thereof 1o be sold. conveyed. morigaged. granted, bargained. encumbered, pledged,

[TPW NYO! 601562 9] 16248-00M7 07.30:98 03 16PM 48-

‘—-“




>
al
O
O
—
<
O
LL
LL
O
Z
>

- e Lt ) .
e S I Tt gt S AP o of SO o T M Lt ) oL L Tl S Nl e N e, e L



UNOEEICIAL COBSE™0 s o =

assigned. or otherwise transferred. except that Borrower may lease space in the Improvements to
tenants in accordance with the provisions of Section 3.7.

Section 8.2 SALE/ENCUMBRANCE DEFINED. A sale, conveyance. mortgage,
grant. bargain. encumbrance, pledge. assignment, or transfer of the Property within the meaning
of this Article 8 shall be deemed to inciude, but not fimited to, (2) an installment sales agreement
wherein Borrower agrees to sell the Property or any part thereof for a price to be paid in
installments; (b} an agreement by Borrower leasing all or a substantial part of the Property (other
than the Operating Lease) for other than actual occupancy by a space tenant thereunder or 2 sale.
assignment or other transfer of, or the grant of a security interest in, Borrower's right, title and
interest in axd to any Leases or any Rents; (c) if Borrower or any general or limited partner or
member or any Controling Party of Borrower is a corporation, the voluntary or involuntary sale.
conveyance, trunsfer or pledge of such corporation's stock (or the stock of ary corporation directly
or indirectly corirrding such corporation by operation of law or otherwise) or the creation or
1ssuance of new stock 0. which an aggregate of more than 10% of such corporation's stock shall
be vested in a party or par.ies who are not now stockholders, unless the stock in such corporation
is registered with and public!y traded on a nationally recognized exchange located in the United
States of America: (d) if Bonower or any Controlling Party of Borrower is a limited or general
partnership or limited liability partaerthip or joint venture, the change. removal or resignation of
a general partner or managing partner o) limited liability partner, or the transfer or pledge of the
partnership interest of any general partnzr-or managing partner or limited liability partner, in
Borrower or any Controlling Party or any profits.or proceeds relating to such pantnership interest
or the volumary or nvoluntary sale. conveyancs. transfer or pledge of limited partnership interests
tn Borrower or any Controlling Party or the ciestion or issuance of new limited partnership
interests in Borrower or anv Controlling Party; (ey1f Porrower or any Controlling Party s a
hmited liability company, the change. removal or resignzicn of a member, or the transfer of the
membership interest of any member, in Borrower or any Cratrolling Party or any profits or
proceeds relating to such membership interest or the voluntary or involuntary sale, conveyance.
transfer or pledge of such membership interests or the creation or issnance of new membership
interests in Borrower or any Controlling Party, and (f) if Borrower“5-rot wholly owned and
controlled directly or indirectly, by the REIT OP and/or the REIT Corp!, ‘Notwithstanding the
foregoing, the following transfer shall not be deemed to be a sale, conveyanc, nortgage. grant,
bargam. encumbrance. pledge. assignment, or transfer within the meaning of t*as-Article 8: a
transfer by devise or descent or by operation of law upon the death of a memb~r, partner or
stockholder of Borrower or any general or limited partner or member thereof.

Section 8.3  PERSONAL PROPERTY. (a) Notwithstanding the foregoing, Lender's
consent shall not be required for the leasing of television sets, telephone equipment, audio-visual
equipment. or computer systems (“Equipment”™). provided Lender has received prior written
notification of Borrower’s intent to lease such Equipment, and provided, further, that (i) any such
lease is subject to commercially prudent terms and conditions, (ii) the Equipment leased is readily
replaceable without material interference or interruption to the operation of the Property as required
pursuant to the provisions of this Security Instrument. and (iii) the aggregate annual lease payments
for Equipment located on or used in connection with the Property is less than $35.000.00.
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(b} Notwithstanding the foregoing. Borrower shall have the right to transfer
Personal Propesty 1o the Operating Tenant pursuant to Sections 6.2(¢) and 18.1 of the Operating
Lease provided that (1) Borrower delivers to Lender a certification by an Independent Accountant
that the ratio (expressed as a percentage) of (x) the adjusted basis for Federal income tax purposes
of that portion of the Property consisting of personal property, to (y) the adjusted basis for such
purposes of the Property. exceeds fifteen percent (15%). (i) if a Securitization has occurred,
Borrower delivered an opinion of the related Borrower's counse] reasonably satisfactory to Lender
stating, among other things, that the tax gualification and status of the REMIC will not be
adversely affected or impaired as a resuit of the transfer of the Personal Property and the piedge
and assignment of the FF&E Note and the cash purchase price 1o the Lender, (iii) the purchase
price and value of the Personal Property transferred shall be the minimum amount necessary to
comply with the ratio described in clause (i) above. (iv) the Operating Tenant shall confirm that
the Personal Property transferred 10 it is subject to the secunty interest granted to Borrower in
Section 32.1 of th2 Operating Lease and shall take such actions as may be necessary under Section
32.1 of the Operatiry Lease 10 perfect such security interest; (v) if the Operating Tenant executes
and delivers a FF&E Nz (as defined in the Operating Lease). Operating Tenant shall also execute
and deliver to Borrowe/ . secunity agreemment rcasonably satisfactory to Borrower and Lender
granting a sccurity interest in *iis Personal Property securing the FF&E Note and shall take such
actions as may be necessary to pr.ciect such security interest. (vi) Borrower shall assign and pledge
(A} any FF&E Note and related s¢curity agreement and security interest to Lender as additional
security for the Debt and (B) deposit all sums, if any, received in payment of the purchase price
for the Personal Property 10 an escrow a(cruiit (the “Personal Property Account”) held by Lender.,
which account shall be pledged and assigned to F.ender as additional security for the Debt; in cach
case, Borrower shall 1ake all action as may be 1ecessary to effect and perfect such assignment and
security interest: (vii) in the event that there is any reduction in reat payable under the Operating
Lease as a result of the transfer of Personal Propeity pursuant to this Section 8.3, the total
aggregate amount of such reduction throughout the rema‘ng term of the Operating Lease shall
not exceed the aggregate amount of cash deposited in the Fersona!- Property Account together with
the regularly scheduled payments (exclusive of any balloon paymen) under any FF&E Note that
will be due during the remaining term of the Operating Lease.

Section 8.4  EASEMENTS. If Borrower is required, pursuan: to the terms of the
Operating Lease to grant any easements or similar encumbrances, Borrower shail have the right
without obtaining Lender's consent, to grant such eascment or encumbrance prewyisd that (i) no
Event of Default has occurred and is continuing; (ii) such easement or encumbrance s ¢ customary
utility or similar easement or encumbrance necessary or desirabie for the operation of s Froperty
as a hotel; and (iii) such easement or encumbrance is subordinate to this Security Instrument in all
respects. and does not interfere with the use or operation of the Property as a first class hotel and
does not materially reduce the value of the Property provided that if requested by the beneficiary
of such easement, Lender shall not unreasonably withhold its consent 1o subordinating the Lien
of this secunty instrument to such easement.

Section 8.5 LENDER'SRIGHTS. Lender reserves the right 10 condition the consent
required under Article 8 upon a modification of the terms hereof (which such modification shall

not modify or amend the material economic {erms hereof) and on assumption of the Note, this
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