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THIS MORTGAGE, SECURITY AGREEMENT AND ASSIGNMENT OF LEASES AND
RENTS (his "Security Instrument”), dated as of August_2 ™" 1998 by WEC 98C-5 LLC, a Texas
limited liability company, having its principal office at 6750 LBJ Freeway, Suite 1100, Dallas,
Texas 75240 ("Borrower"), lo RED MOUNTAIN FUNDING, L.L.C., a Delaware limited liability
company, at ils principal place of business at 420 North 20th Streel, 9th Floor, Birmingham,

Alabama 35203 ("Lender").
WITNESSETH:

Ta securethe payment of an indebtedness in the principal sum of Thirteen Million Six
Hundred Twelve Thovsard Five Hundred and No/100 Doflars {$13,612,500.00), lawfu! money of
the United States of Anietica (the "Loan"), to be paid with interest according to the terms of that
certain Promissory Note dater the date hereof made by Borrower ta Lender (said Promissory Note,
together with all extensions, reizwals or modifications thereof being hereinafter colleclively called
the "Note") and all other Debt (hereinafter defined), Borrower has mortgaged, given, granited,
bargained, sold, alien, enfecffed, conveyad, confirmed, pledged, assigned, and hypothecated and
by these presents does hereby morigage, uive, grant, bargain, sell, alien, enfeoff, convey, confirm,
pledge, assign and hypothecate unto Lendz i she Premises (as defined herein) which is described
in Exhibit A attached herete and the buildings, surustures, fixtures (except trade fixlures not owned
by Borrower), additions, entargements, extencions, modifications, repairs, replacements and
impravements now or herealter located thereon (ihe/Improvements");

TOGETHER WITH: all right, title, interest and esizie of Borrower now owned, or hereafter
acquired, in and to the following property, rights, intercsts and estates {the Premises, the
improvements together with the following property, rights, inter3sts 2nd estates being hereinafter
described are collectively referred (o herein as the "Mortgaged Progerty”):

(@  Allthal certain real property described on Exhibit A attached hereto
and incorperated herein by this reference (the "Premises”), togetherwith all of the
easemenls, rights, privieges, franchises, tenemenls, hereditarien's and
appurtenances now or hereafter thereunto belanging or in any way apperiaining-and
all ¢f the eslate, right, title, interest, claim and demand whatsoever of Borrower
therein or therelo, either al law or in equity, in possession or in expeclancy, now or
hereafter acquired;

(b)  All easements, rights~of-way, sirips and gores of land, streets, ways,
alleys, passages, sewer rights, water, water courses, water rights and powers, air
rights and development rights, and all eslates, rights, litles, inlerests, privileges,
lierties, tenements, hereditamenls and appurtenances of any nalure whatsoever,
in any way belonging, relating or pertaining to the Mortgaged Property and the
reversion and reversions, remainder and remainders, and all land lying in the bed of
any street, road or avenue, opened or proposed, in front of or adjoining the
Morigaged Property, to the center line thereof and all the estales, rights, titles,
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interests, dower and rights of dower, curtesy and righls of curlesy, property,
possession, claim and demand whatsoever, both at law and in equity, of Borrower
of, in and to the Mortgaged Property and every part and parcel thereof, with the
appurtenances therelo;

{c) Al machinery, equipment, fixtures (including but not limited to all
heating, air conditioning, plumbing, lighting, communications and elevator fixtures)
and other property of every kind and nature, whether tangible or intangible,
whatsoever owned by Borrower, or in which Borrower has or shali have an interest,
now or hereafter located upon the Premises and the Improvemenis, or appurlenant
ihereto, and usable in connection with the present or fulure operation and occupancy
of th2 Premises and the Improvemenis and all building equipment, malerials and
suppiicg of any nature whatsoever owned by Borrower, or in which Borrower has or
shall hi2va an interest, now or hereafter located upon the Premises and the
Improveriedits, or appurlenant thereto, or usable in connection with the present or
future operacan, enjoyment and occupancy of the Premiszas and the Improvements
(hereinafter cullzcively called the "Equipment”), including the proceeds of any sale
or transfer of the ‘orencing, and the right, titie and interest of Borrower in and to any
of the Equipment which-may be subject to any securily inleresls, as defined in the
Uniform Commercial CcJz, as adopted and enacted by the State or States where
any of the Mertgaged Properiy is located (the "Uniform Commercial Code™) superior
in pricrity to the lien of this Security Instrument, In connection with Equipment which
is leased lo Borrower or which iz subject to a lien or security inlerest which is
superior to the lien of this Security etrument, this Security Instrument shall also
cover all right, title and interest of each-Corrower in and to all deposits, and the
benefit of all payments now or hereafte; mare with respect to such Equipment,

(d) Al awards or payments, inciudina interest thereon, which may
hereafter be made with respect lo the Mortgagen Property, whether from the
exercise of the right of eminent domain or condemnatian (including but not limited
to any transfer made in lieu of or in anticipation of the excrcize of said rights), or for
a change of grade, or for any other injury to or decrease. in the value of the
Mortgaged Property,

(e) Ali right, title and interest of Borrower in and to (i) that Certain Lease
dated October 31, 1985, by and between Chicago Title & Trust Company, a2 trustee
under a Trust Agreement dated June 15, 1985, and known as Trust No, 1035200,
and Six Anchaors Limited Partnership, a Maryland limited partnership (collcctiveiy,
"Original Lessor” or "Seller"), and CPS Really Partnership, an lllinois general
partnership (the "Original Lessee"), as amended by Amendment of Lease dated s
of August 1, 1993, between Original Lessor and CPS Department Slores, Inc., a
Delaware corporation (as successor lessee to Original Lessee by assignment)
("Lessee”), as further amended and exvended by Second Amendment {o Lease of
even date herewith between Borrower (as successor lessor to Original Lessor by
assignment) and Lessee (as so amended and extended, the "Lease"), (i) that
certain Corporate Guaranly of even dale herewith executed by Proffitt's, Inc., a
Tennessee corporation (“L.ease Guarantor™), in favor of Borrower with respect to the
Lease (the "Lease Guaranty"), and {iii) all olher leases, subleases (if, and 1o the
extent that Borrower has any rights, title or interest therein), including, without
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limitation, any assignments thereof (including, without limitation, alf guarantees of
any such leases, assignment of leases and subleases) and other agreements
affecting the use, enjoyment or occupancy of the Mortgaged Property and the
Improvements heretofore or hereafter enlered into {the "Other Leases"), and all
income, rents, issues, profits and revenues (including all oil and gas or other mineral
royaities and bonuses) from the Mortgaged Property (the "Rents”), and all proceeds
from the sale or other disposition of the Lease or Other Leases and the right to
receive and apply the Rents o the payment of the Debt and the right lo receive and
apply any payments made o Borrower by the Lessee in connection wilh any
condemnation or casualty, including, without fimitation, Lessee's purchase of the
Martgaged Properly, lo payment of the Debt,

i) All right, title and interest of Borrower in and lo any insurance policies
covering the Mortgaged Property, including, without limitation, all proceeds thereof
and any vaeamed premiums on any insurance policies covering the Morigaged
Property, inc'uding, without limitation, the right to receive and apply the proceeds of
any insurance, jucgments, or setllements made in lieu thereof, for damage to the
Morigaged Propert.cor any part thereof, subject to and in accordance with the terms
and conditions of the Lease;

{g)  Subjecttothz terms and provisions of this Security instrument, the
right, in the name and on beha!! o Borrower, to appear in and defend any action or
proceeding brought with respect 13 the Morlgaged Property and to commence any
action or proceeding to protect the irwziest of Lender in the Mortgaged Property or
any part thereof,

(h) Al franchises, trade names,{rademarks, symbols, service marks,
books, records, plans and specificalions, contrac!s; licenses, approvals, consents,
subcontracts, service contracts, management” contracts, permits and other
agreements of any nature whatsoever now or hereafier obtained or entered into by
Borrower, or any managing agent of the Mortgaged Proprty on behalf of Borrower,
with respect to the use, occupation, development, construction.and/or operation of
the Mortgaged Property or any part thereof or the activities conducted thereon or
therein, or otherwise pertaining to the Mortgaged Property or any part thereof,

(i} All accounts receivable, contract rights, interests, estate or other
claims, both in law and in equity, which Borrower now has or may nereaiiergzguire
in the Mortgaged Property or any part thereof, and all reserve accounts, aceounts
for the deposit, collection and/or disbursement of Rents and other accounts no'y cr
hereafler in existence with respect to the Loan, including, without fimitation, &l
inlerest reserve accounts and replacement reserve accounts provided for under any
documentation entered inlo or dalivered by Borrower in connection with the Loan;

{0 All rights which Borrower now has or may hereafter acquire, to be
indemnified and/or held harmiess from any liability, loss, damage, costs or expense
(including, without limitation, altorneys' fees and disbursements) relating to the
Mortgaged Property or any part thereof,
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(k) Al the estate, rights, and appurtenances of Borrower in respect of or
otherwise relaling to the Lease and the Lease Guaranly, inciuding, but not limited lo
(i) all modifications, extensions and renewais of the Lease and all rights {o renew or
extend the term thereof, (i) all of Borrower's rights, if any, pertaining to deposits of
the Lessee under the Lease (including lessee security deposits, if any). {iil) all other
options, privileges and rights granted and demised to Borrow 3r under the Lease,
(iv) all the right or privilege of Borrower to terminale, cancel, abridge, surrender,
merge, modify or amend the Lease and/or the Lease Guaranty, and (v) any and all
possessory rights of Borrower and other rights and/or privileges of possession,
including, without limitation, Borrower's right tc elect to take possession of the
Mortgaged Property,

) All of Borrower's claims and rights to damages and any other
remeciesin connection with or arising from the rejection of the Lease by ihe Lessee
or any tigsies, custodian or receiver pursuant to the U.S. Bankruptcy Code, as
amended {ine"Bankruptcy Code™ in the event that there shall be filed by or against
the Lessee any.petition, aclion or proceeding under the Bankruptcy Code or under
any other similarfederal or state law now or hereafter in effect;

(m)  All of Boriower's inlerest in and to all minerals, crops, timber, trees,
shrubs, flowers and landscaping features now or hereafter located on, under or
above the Premises;

(n)  Alipresent and futureiaenetary deposits held by any public or private
utility with respect to ulililty services furnished to any part of the Premises or the
Improvements (to the extent of Borrower's interest therein),

(0)  Allright, title and interest of Borrawar in and to alf building materials,
supplies and equipment now or hereafter places on the Premises or in the
Improvements and all architectural renderings. -inodels, drawings, plans,
specifications, studies and data now or hereafter relatizig 1p the Premises or the
Improvements;

{(p)  Allright, tite and interest of Borrower in and to all refinds and rebales
of taxes and assessments relating to the Premises and Improvemsats(axcept to the
extent such refunds and rebates relate to taxes or assessments paid Ly the Lessee
under the Lease),

(@)  Allright, titte and interest of Borrower in and to all representations ani
warranties {for so long as such representations and warranties survive) made ty
Seller pursuant to that certain Real Estate Purchase Agreement between Seller and
Borrower pertaining o the Premises and improvements,

{r Altright, tite and interest of Borrower in and to all proceeds, products,
substitutions and accessions (including claims and demands therefor) of the
conversion, voluntary or involuntary, of any of the foregoing into cash or liquidated
claims, including, without limitation, the proceeds of insurance and condemnation
awards; and
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{s) All other or greater rights and interesls of every nature in the
Premises or the Improvements and in the possession or use thereof and income
therefrom, whether now owned or hereafter acquired by Borrower.

In any event the Mortgaged Property shall include al! of Botrower's right, title and interest in and to
any Accounis, Inventory, Documents, General Intangibles, Chattel Paper, Equipment and Fixtures
(as each term is defined in the Uniform Cominercial Code), whether now owned or hereafter
acquired, arising out of or in any way related to the Premises and the Improvements.

TO HAVE AND TO HOLD the above granled and described Mortgaged Property unto and
ta the use and benelfit of Lender, and the successors and assigns of Lender, forever.

This Sacurity Instrument is given to secure the following indebtedness and obligations (said
indebtedness and obligations being hereinafter colleclively called the "Debt”):

) The full and prompl payment of the principal amotint evidenced by the
Nole, together vaii-interest thereon at the rate or rates set forth therein and all other
sums payable tc Lapder thergunder;

(i The fuli-ana prompt payment and performance of all of the provisions,
agreements, covenants and-opiigations herein conlained and contained in any other
document or agreement nove-or-hereafter executed by Borrower in favor of Lender
which evidences, secures or guarantees all or any portion of the paymenls due
under the Note or otherwise is execuat=d and/or deiivered in connection with the Loan
(the Note, this Security Instrument, and-zuch other documents and agreements
being collectively referred to herein as tie "Loan Documenis”) and the payment of
all other sums therein covenanted to be paid,

{ii)  Any and all additional advances miede by Lender pursuant to this
Security Instrument or the other Loan Document=-o protect or preserve the
Morigaged Property cr the lien or securily interest created hereby on the Mortgaged
Praperty, or for taxes, assessments or insurance premiuris 4s hereinafter provided
or for performance of any of Borrower's obligations hereunder or under the other
Loan Documents or for any other purpose provided herein orin-the other Loan
Documents {whether or not the original Borrower remains tiie ©wner of the
Morlgaged Property at the time of such advances);

(iv)  Anyand all other indebtedness now owing or which may hereaficr be
owing by Borrower to Lender, however and whenever incurred or evidenced,
whether express or implied, direct or indirect, absolute or contingent, or due or (v
beceme due, and all renewals, modificalions, consolidations, replacements and
extensions thereo!, it being conlemplated by Borrower and Lender that Borrower
may hereafter become so indebted to Lender; provided that the maximum amount
secured hereby shall not exceed twice the principal amount of the Note plus all
other indebtedness hereby secured, including, without limitation, interest and
disbursements made for Taxes, Insurance Premiums and Other Charges (as such
terms are hereinafter defined) with respect to the Mortgaged Property; and
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{v) Payment and performance of all modifications, amendments,
extensions, consolidations, and renewals, however evidenced, of any of the
obligations described in (i) through (iv) above.

PROVIDED, HOWEVER, these presents are upon the express condition that, if Borrower
shall well and truly pay to Lender the Debt and every covenant and condition set forth herein and
in the Note shall have been satisfied, these presents and the estate and lien hereby granted shalt
cease, terminate and be void.

AND Borrower represents and warrants to and covenants and agrees with Lender as follows:

PART | - GENERAL PROVISIONS

1. Payinant of Debt and Incorporation of Covenants, Conditions and Agreements.
Borrower shall pay tha Cebt at the time and in the manner provided in the Note and in this Security
Instrument. All the covenaris, conditions and agreements conlained in the Note and the other Loan
Documents are hareby madz-d part of this Security Instrument 1o the same extent and with the same
force as if fully set forth herein.”A'l payments due under the Lease shall be paid directly by Lessee
to the Lender or Servicer (hereinziter defined) when such amounts are due and payable. All such
payments received by Lender or Seivicer shall be applied prompliy upon receipt, but not less than
monthly, as follows:

(@) First, alt amounts due aid payable under the Note and the other Loan
Documents ("Debt Service"} shall be paid © ¢r retained by Lender, as lhe case may
be; and

(b)  Second, as long as no uncureu Zvent of Default (as defined in
Section 21 below) exists hereunder or under the Mole or any of the other Loan
Documents, the balance of funds, if any, shall be paid-within five (3) business days
after the receipt of good funds by Lender or Servicer to Borravier by wire transfer or
immediately available funds to an account designated by Borro'var, which payments
to Borrower shall be free of the lien of the Securily Instrumeart-and all rights of
Lender under the other Loan Documents, including, withou Jiritation, the
Assignment of Lease and Rents delivered to Lender contemporanecusly herewith,

2. Warranty of Title. Borrower warrants that Borrower has good and-riziketable title
to the Mortgaged Property and has the right to mortgage, give, grant, bargain, sell, ien. enfeoff,
convey, confirm, pledge, assign and hypothecale the same and that, except for this S=curity
Instrument, Borrower possesses an unencumbered fee estale in the Premises and the
iImprovements subject 10 the Lease and that it owns the Mortgaged Property free and clear of all
liens, encumbrances and charges whatsoever except for the Lease, those exceplions shown in the
litle insurance policy insuring the lien of this Security Instrument and other items as herein expressly
permitied (colleclively, the "Permilted Exceptions"). Subject to the Permitted Exceptians, Borrower
shall forever warrant, defend and preserve such iitle and the validity and priority of the lien of this
Security Instrument and shall forever warrant and defend the same to Lender against the claims of
all persons whomsoever. The foregoing warranty of litle shall survive the foreclosure of this Security
instrument and shall inure to the beneiit of and be enforceable by Lender in the event Lender
acquires title to the Mortgaged Property pursuant to any foreclosure.
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3. Insurance.

{a)  During the time that the Lease is in effect, Borrower shall cause the Morigaged
Property at all times during the entire term of this Security Instrument to be insured by either
Borrower or Lessee for the mutual benefit of Borrower and Lender against loss or damage by fire
and against ioss or damage by other risks and hazards covered by a standard "all risk" insurance
policy, as specified in the Lease, together with such other insurance as is required 1o be maintained
by Borrower or Lessee under the Lease. In the event that the Lease is no longer in effect, the
amount of such insurance shall be not less than one hundred percent (100%) of the full replacement
cost of the improvements, furniture, furnishings, fixtures, equipment and other items {whether
personalty or fixtures) included in the Mortgaged Property and owned by Borrower from time to time,
withoul resuction for depreciation, but excluding footings and foundations and parts of the
Morigaged Froperty to the extent not insurable. The determination of the replacement cost amount
shall be adjust:zd annually to comply with the requirements of the insurer issuing such coverage or,
at Lender's electiun. by reference to such indices, appraisals or information as Lender determines
in its reasonable diseration. Full replacement cost, as used herein, means, with respect to the
Improvements, the cost ot replacing the Improvements without regard te deduction for depreciation,
exclusive of the cost of excavations, foundations and footings below the lowes! basement floor, and
means, with respect to such furniture, furnishings, fixiures, equipment and other items, the cost of
replacing the same, in each cass, with inflation guard coverage to reflect the effect of inflation. Each
such policy or policies, if so required, shall contain a replacement cost endorsement and either an
agreed amount endorserient (to avuic (e operation of any co-insurance provisions) or a waiver of
any co-insurance provisions, all subjeci tv Lender's reasonable approval. The premiums (the
"Insurance Premiums") for the policies or.insurance carried in accordance with this Section {the
"Policies") shall be paid annually in advance if Laid by Borrower or, if paid by Lessee pursuant {0
the Lease, at such other times required of Lessce-under the Lease.

{by  Unless such insurance is being provided Uy the Lessee under the Lease, Borrower,
atits sole cost and expense, for the mutual benefit of Berrower and Lender, shall also obtain and
maintain during the entire term of this Security Instrument. e following Policies:

(i Flood insurance if any part of the Morigaged Property is localed in an
area identified by the Federal Emergency Management Agency as an area having
special flood hazards and in wh:ch flood insurance has been madJe available under
the National Flood {nsurance Act of 1968 {and any successor act thereto) in an
amount equal to at least the then full replacement value of the Mortgaged Property
or the amount of fluod insurance available under said Acl, whichever [z les7,

(i) Comprehensive generat liability insurance, including broaa sorm
property damage, blanket contractual and personat injuries (including death resultiag
therefrom) coverages on an "occurrence basis” with minimum combined single limit
caverage of not fess than $5,000,000,

{iiiy  Insurance covering the major components of the central healing, air
conditioning and ventilating systems, boilers, other pressure vessels, sprinkler
systems, high pressure piping and machinery, elevators and escalators, if any, and
other similar equipment installed in the Improvements, in an amount equal to one
hundred percent (100%) of the full replacement cost of the Improvements which
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policies shall insure against physical damage to and loss of occupancy and use of
the Improvements arising out of an accident or breakdown covered thereunde;

(iv)  During the period of any conslruction on the Premises or renovation
or alteration of the Improvements, a so-called "Builder's All-Risk Completed Value”
or "Course of Construction” insurance policy in non-reporting form for any
Improvements under construction, renovation or alteration in an amount reasonably
approved by Lender and Worker's Compensation Insurance covering all persons
engaged in such construction, renovation or alteration;

(v) Except while the Lease is in effect, loss of rents or loss of business
incore insurance in amounts sufficient tc compensate Borrower for all Rents during
a periud of not less than one (1) year in which the Mortgaged Property may be
damaged-or destroyed; and

(viy” < Except while the Lease is in effect, such other insurance as may from
time 1o time be reasonably and customarily required by Lender in order to protect its
interests in the Mo.tnaged Property.

(¢) Al Policies if and tu the extent required by Lender and except as otherwise provided
in the Lease or herein () shall be issued by an insurer satisfactory to Lender in ils sole discretion,
(ii) shall contain the standard New Yer-mortgagee or equivalent non-contribution clause naming
Lender as the person to which all payirents made by such insurance company shall be paid,
(iii) shall be maintained throughout the terrii 2 this Security Instrument without cost to Lender, (iv) a
certificate thereof shali be delivered to Lender, (~)chall contain such provisions as Lender deems
reasonably necessary or desirable to protect its interest including, without limitation, endorsements
providing that neither Borrower, Lender nor any oth.ar parly shall be a coinsurer under said Policies
and that Lender shall receive at least 30 days orior written notice of any modification or canceilation,
and (vi) shall be reasonably satisfactory in form and substarce to Lender and shall be reasonably
approved by Lender as lo amounts, form, risk coverage, dediclibles, loss payees and insureds.
Not later than 10 days prior to the expiralicn date of each of the Poi'cies, Borrower shall deliver to
Lender satisfactory evidence of the renewal of each Policy.

(d} Notwithstanding anything to the contrary in this Security instrument, Borrower shall
be deemed to be in compliance with all insurance requirements hereunder if Lessee is in
compliance with the provisions of the Lease regarding insurance requirements

(e) If the Mortgaged Property shall be damaged or destroyed, in whole or it cart, by fire
or other casualty, Borrower shall give, or cause to be given, prompt notice thereof to Lender. Except
as otherwise provided in the Lease, Borrower shall not settle or adjust or permit the set'emient or
adjustment of any insurance claim without Lender's prior written consent. All insurance proceeds
required to be applied to restoration and repair of the Morigaged Praperty under the Lease shail be
held by Lender or Lender's designated agent and disbursed in accordance with the provisions of
the Lease for such restoration and repair subject to compliance with the following conditions: (i) No
Lease Default (as defined in Section 21 below) then exists, (ii) Borrower or Lessee, as the case may
be, proceeds promptly after the insurance claims are setiled with the restoration or repair; and
(iii} the restoration or repair is performed in compliance with the Lease and all applicable laws, rules
and regulations. All insurance proceeds not required to be disbursed for repair and restoration of
the Mortgaged Property pursuant to the provisions of the Lease (the "Net Award") shall be paid to
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the Lessee, subject to the terms of the Lease;, provided that if a Lease Default then exists, the Net
Award will be paid to Lender and shall be applied by Lender toward payment of the Debt and such
application shall not be subject to the Prepayment Consideration (as defined in the Note), except
that if an Event of Default has occurred and is continuing, then such application shall be subject to
the Prepayment Consideration in accordance with the Note.

(f) Borrower ackriowledges Lender's right under and pursuant to Section 23 hereof to
obtain (either ilself or by its agents, servicers, nominees or attorneys) any insurance required
hereunder should Borrower fail fo or cause Lessee lo do so as required hereunder.

4, Payment of Taxes, etc.

(@) _All taxes, assessments, waler rates and sewer rents, now or hereafter levied or
assessed or iniprsed against the Mortgaged Property or any part thereof (the "Taxes”) and all
ground rents, mainteaance charges, other governmental impositions, and other charges, including
without limitation vauli'charges and license fees for the use of vaults, chutes and similar areas
adjoining the Premises, icw or hereafter levied or assessed or imposed against the Morigaged
Property or any part theregi (the "Other Charges") shall be paid on or prior {o the date the same
become due and payable. Bcirowsr shall deliver, or cause to be delivered by Lessee, to Lender,
promptly upon Lender's written request, evidence salisfaclory to Lender that the Taxes and Other
Charges have been so paid or are ot then deiinquen!. Borrower shall not suffer and shall promptly
cause lo be paid and discharged any lien or charge whatsocver ("Prohibited Encumbrances”) which
may be or become a lien or charge against theMorlgaged Property, subject lo paragraph (b) below.
Borrower shall furnish, or cause lo be furnisied, to Lender or its designee receipts for the payment
of the Taxes and Other Charges prior lo the dze he same shali become delinquent.

{o) Subject to the terms of the Lease (provided that no Lease Default then exists under
the Lease), after prior written notice to (i) Lender, Borrower piay, or (ii) Lender and Borrower, Lessee
may, to the extent permitted under the Lease, at its own expznse. contest, or permit to be contested,
by appropriate legal proceeding, prompily initiated and condusied in good faith and wilh due
diligence, the amount or validity or application in whole or in part ¢f anv-of the Taxes, Other Charges
or Prohibited Encumbrances, provided that (1) Borrower is not in‘ceiauit under the Note or this
Security Instrument, (2) such proceeding shall suspend the coliection of v Taxes, Other Charges
or Prohibited Encumbrances from Borrower and from the Mortgaged Propurty. (3) such proceeding
shall be permitted under and be conducted in accordance with the provisions of any other
instrurnent to which Borrowar is subject and shall not constitute a default thereunasr if contested
by Borrower, or under the Lease if contested by Lessee, (4) neither the Mortgaged Fraparty nor any
part thereof or interest therein will be in danger of being scld, forfeited, terminated, canzeled or lost
during the pendency of such contest, and (8) if a Lease Defauit then exists or if the Lezse iz notin
existence, Borrower or Lessee shall post a bond or other security with and acceplable to Lender in
its discretion in an amount equal to 125% of the amount being contested.

5. Escrow Fund. Barrower shall, during the existence of an Event of Defauit (unless
the Lessee under the Lease is paying such sums direclly) or during any period that the Lease is not
in effect, at the option of Lender or its designee, pay {o Lender on the first day of each calendar
month one-twelfth of the amount reasonably estimated by Lender to be sufficient 1o enable Lender
to pay, a! least thirty (30} days before they become due, the Taxes and Other Charges and the
insurance Premiums (lhe "Escrow Fund"). The Escrow Fund, if any, and the payments of interest
or principal or bath, payable pursuant to the Note, shall be added together and shall be paid as an
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aggregale sum by Borrower to Lender. Borrower hereby pledges to Lender any and all monies now
or herealter deposited in the Escrow Fund as additicnal security for the payment of the Debt.
Lender will apply the Escrow Fund to the timely payments of Taxes and Insurance Premiums
required {0 be made by Borrower pursuant to Seclions 3 and 4 hereof. )f the amount of the Escrow
Fund shall exceed the amounts due for Taxes and Other Charges and insurance Premiums
pursuant to Sections 3 and 4 hereof, Lender shall, in its discretion, return any excess to Borrower
or credit such excess against future payments to be made lo the Escrow Fund. In allocating such
excess, Lender may deal with the person shown on the records of Lender to be the owner of the
Mortgaged Property. If the Escrow Fund is not sufficient to pay the Taxes and Other Charges and
insurance Premiums when due, Borrower shall promplly pay to Lender, upon demand, an amount
which Lender shali estimate as sufficient to make up the deficiency. Upeon the occurrence of an
Event of Default, Lender may apply any sums then present in the Escrow Fund to the payment of
the followingems in any order in its sole discretion:

Taxes and Other Charges;

nsgrance Premiums,

Intereston the unpaid principal balance of the Note;
Amortizatior, of *he unpaid principal balance of the Note; or

All other sums payai'e nursuant (o the Note, this Security Instrument
and the other Loan Documents, inguding, without limitation, advances made by
Lender pursuant to the terms of this Security Instrument.

Unlit expended or applied as above provided, any-ariounts in the Escrow Fund shall conslitute
additional security for the Debl. The Escrow Fund shaii-not constitute a trust fund and may be
commingled with olher monies held by Lender. No earniiigs or interest on the Escrow Fund shall
be payable or ¢redited to Borrower.

6. Condemnation.

(a)  Borrower shall promplly give or shall cause Lessee to preripliy give Lender written
natice of the actual or threatened commencement of any condemnaliar. or eminent domain
proceeding and shall deliver to Lender copies of any and all papers served in coinection with such
proceedings. Notwithstanding any taking by any public or quasi-public authority-tiiratigh eminent
domain or otherwise (including but nol fimited to any transfer made in lieu of or in anticization of the
exercise of such taking), Borrower shall continue to pay the Debt at the time and in the-manner
provided for its payment in the Note, in this Security Instrument and the other Loan Documerits, and
the Debt shall not be reduced until any award or payment therefor shall have been actually received
after expenses of collection and applied by Lender to the discharge of the Debt. Subject to the
terms of the Lease, L.ender shall not be limited to the interest paid on the award by the condemning
authority but shall be entilied to receive out of the award interest al the rate or rales provided herein
and in the Note. Subject to the terms of the Lease (provided that no Lease Defauit then exists),
Barrower shall cause lhe award or payment made in any condensation or eminent domain
proceeding, which is payable to Borrower, lo be paid directly lo Lender.
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{b)  All condemnation awards or payments required to be appiied to restoration and repair
of the Mortgaged Property under the Lease shall be disbursed in accordance with the provisions of
the Lease. The Nel Award shall be delivered to Lender, subject to the terms of the Lease, and, to
the extent (if any) not required under the Lease lo be applied for such restoration and repair, shall
be paid to Lessee; provided that, if a L.ease Default then exists, then such Net Award will be paid
to Lender to be applied to the reduction or discharge of the Debt whether or not then due and
payable. Such application to be without payment of any Prepayment Consideration cr any other
prepayment consideration, except that if an Event of Defauli has occurred and is continuing, then
such application shall be subject to the Prepayment Consideration in accordance with the Note.

(C) If the Mortgaged Property is sold, through foreclosure or otherwise, prior to the
receipt by [ ander of such award or payment, Lender shail have the right, whether or nol a deficiency
judgment ainine Note shall have been sought, recovered or denied, and subject to the terms of the
Lease {provided that no Lease Default then exists), to receive said award or payment, or a portion
thereof sufficierit@ pay the Debl. Borrower shall file and prosecuie or cause to be filed and
prosecuted ils ¢lain oy claims for any such award or payment in good faith and with due diligence
and, subject to the termis of the Lease (provided that no Lease Default), cause the same to be paid
over to Lender, and herabyv irrevocably authorizes and empowers Lender, in the name of Borrower
ar otherwise, to collect and receive any such award or payment and to file and prosecule such claim
or claims, and aithough it is hereoy expressly agreed that the same shail not be necessary in any
event, Borrower shall, upon demard cf Lender, make, execute and deliver any and all assignmenls
and other instruments sufficient for tneurpose of assigning any such award or payment to Lender,
free and clear of any encumbrances G any kind or nalure whalsoever,

7. The Lease.

{a)}  Borrower, by this Securily instrumerntand lhe Assignment of Lease and Rents of
even date herewith, has absolutely and unconditionaly 2ssigned to Lender, all of Borrower's right,
title and interest in the Lease, the Lease Guaranty, the Jther Leases and the Rents, it being
intended by Borrower that this assignment constitutes a present, absolule assignment. Borrower
represents to Lender that, as of the date hereof, (i) the Lease ana the Lease Guaranty are in full
force and effect, (ii) a true and correct copy of the Lease (as amended to the date hereof) and the
Lease Guaranty have been delivered to Lender, (iii) to the best of Beriower's knowledge, no Lease
Nefault, or event which, with the passage of time or the giving of notice/\ar both) would constitute
a Lease Default, has occurred and is continuing under of the Lease, (iv) Borrower has not delivered
to, or received from the Lessee, any notice of a Lease Default and (v) all reniz due and payable
under the Lease, including all additiona! rent, have been paid in full,

(b) Borrower agrees with Lender that Borrower (i) shail observe and pefo.m alt the
obligations imposed upon the lessor under the Lease and shall not do or permit to be dona aaything
to impair the value of the Lease or the Lease Guaranty as a security for the Debt; (i) shall promplly
send copies lo Lender of all notices of defaull which Borrower shall send cr receive thereunder;
(iit} subject to clause [viii) below, shall enforce all of the terms, covenants and conditions contained
in the Lease upon the part of the Lessee thereunder to be observed or performed, short of
termination thereof; (iv) shall nol execute any other assignment of lessor's interest in the Lease;
{v) shall not alter, madify or change the terms of the Lease or the Lease Guaranty without the prior
written consent of Lender, or cancel or terminate the Lease or the Lease Guaranty or accept a
surrender thereof or convey or transfer or suffer or permit a conveyance or transfer of the premises
demised by the Lease or of any interest therein s¢ as o effect a merger of the estates and rights
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of, or termination or diminution of the obligations of Lessee or Lease Guaranior; {vi} subject to the
provisions set forth below, shall not consent to, reject, approve or disapprove any action or inaction
requested by Lessee or Lease Guarantor, which consent shall not be unreasonably withheld;
(viil) except as provided for in the Excepted Rights and Paymenls (as defined in the Assignment of
Lease and Rents), shall not pursue any remedies under the Lease or the Lease Guaranty without
the prior wrilten consent of Lender; (ix) upon request of Lender, shall request and use reasonable
efforts to obtain an estoppel certificate from the Lessee in substantially the form required by the
Lease or if not so required, in form and substance reascnably salisfactory to Lender; and (x} shat!
execule and deliver at the request of Lender all such further assurances, confirmations and
assignments in connection with the Mortgaged Property as Lender shall from time to time
reasonabiy require. Without limitaticn unon the general nalure of item {vi) above, the approval or
disapproval 71 the following actions or requests of Lessee and/or Lease Guarantor pursuant to the
Lease and the l:2ase Guaranly respectively shall be governed by the following provisions:

(1)« ) Borrower and Lender shall approve a subslitution of the "Exchange
Property” {as detined in the Lease) for the Mortgaged Property pursuant to Section
19.4 of the Lease oray if (A) Lessee and Lease Guarantor satisfy all of the conditions
precedent to the exrhange transaction set forth in such Section, and (B) Borrower
executes and defivers o Lender all documentation with respect to the subslitution
of Exchange Properly for the Morigaged Property, including, without limitation,
appropriate amendments to ‘nis 3ecurity instrument (or a new security instrument
in substantially the same forim ay this Security Instrument) and the other Loan
Documents as Lender may reasciiably request, together with any legal opinions
reasonably requested by Lender withiregard 1o the due execution and delivery of
such documentation and the enforceabilitye of such documentation under applicable
aw.

(2) In regard to an assignment by Lessee of its interest under the Lease
pursuant to Section 29{(c) of the Lease, Borrowe: znd Lender shall approve the
release of Lease Guarantor from its obligations und<iihe l.ease Guaranty only if
Lease Guarantor satisfies all of the condilions precedent to cuch release set forth
in the Lease Guaranty.

8. Maintenance of Mortgaged Property. The Mortgaged Prog ety shall be maintained
in a good and safe condition and repair. The Improvements and the Eguipment shall not be
removed, demolished or materially altered (except for normal replacement of the Zguipment or as
otherwise permitted under the Lease) without the prior written consent of [enZer All funds
deposited by Lessee pursuant to Section 15.2 of the Lease in connection with tne substantial
demolition of the improvements shall be held by Lender or Lender's designated agent and dishursed
in accordance with the Lease. Borrower shall cause the Mortgaged Property to be in conwiance
with all laws, orders and ordinances affecting the Mortgaged Property, or the use thereof, Borrower
shalt cause any part of the Mortgaged Property which may be destroyed by any casualty, or become
damaged, worn or dilapidated or which may be affected by any proceeding of the character referred
to in Section 6 hereof to be promptly repaired, replaced or rebuilt, as provided in the Lease. Subject
to the provisions of the Lease (provided that no Lease Default then exisis), Borrower shall not
initiate, join in, or consent to any change in any private restrictive covenant, zoning law or other
public or private restriction, limiting ar defining the uses which may be made of the Mortgaged
Property or any part therecf. [f under applicable zoning provisions the use of all or any portion of
the Mortgaged Property is or shall become a lawful nonconforming use, Borrower will not cause or
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permit such nonconforming use, to be discontinued or abandoned without the prior written consent
of Lender,

9, Transfer or Encumbrance of the Mortgaged Property.

(a) Borrower acknowledges that Lender has examined and relied on the experience of
Borrower and the owners of the beneficial interes! in the SPC Member (as hereinafler defined) in
owning and operaling properties such as the Morlgaged Property in agreeing to make the Loan, and
thal Lender will continue to rely on Borrower's ownership of the Mortgaged Properly as a means of
maintaining the value of the Mortgaged Property as security for repayment of the Debl. Borrower
acknowledges thal Lender has a valid interest in maintaining the value of the Mortgaged Property
50 as lo ensure that, should Borrower default in the repayment of the Debt, Lender can recover all
or a portion'oithie Debl by a sale of the Morlgaged Properly. Except as otherwise provided herein,
and subject to'Szctions 19.1(c), 19.4, and 40 of the Lease {provided that no Lease Defaull then
exists), Borrowershall not, without the prior writien consent of Lender, which consent may not be
unreasonably witithei Ly Lender after consideration of all relevant factors, sell, convey, alienale,
mertgage, encumber, pizdgz or olherwise transfer the Morlgaged Property or any part thereof or
any interest therein, or permit.the Mortgaged Property or any part thereof or any interest therein to
be sold. conveyed, alienated, rarigaged, encumbered, pledged or otherwise transferred.

(b) A sale, conveyance, sienation, morlgage, encumbrance, pledge or transfer within
the meaning of this Section 9 shall be-decmed to include, without limitation, (i) an instaliment sales
agreement wherein Borrower agrees to ¢ the Morigaged Property or any part thereof for a price
to be paid in inslallments; (i) an agreemeit oy Borrower leasing all or a substantial part of the
Mortgaged Property for other than actual occurancy by a space lessee thereunder or a sale,
assignment or other transfer of, or the grant ot\a security inlerest in, Borrower's right, title and
interest in and to the Lease or any Rents; (iii) any civestiture of Borrower's titie to the Mortgaged
Property or any interest therein in any manner or way, whather voluntary or involuntary, or any
merger, consoiidation, dissolution or syndication affecting Bor:uwer; (iv) if Borrower is a corporation,
the voluntary or involuntary sale, conveyance or Iransfer of a7 of such corporation's stock or the
creation or issuance of new stock in ane or a series of transactions by which an aggregate of more
than 10% of such corporation’s stock shall be vested in a pariyor parties who are not now
slockholders or any change in the control of such corporation directly i iadirectly; (v) if Borrower
or any general partner of Borrower is a limited or general partnership, jointvzinture or fimited liability
company, the change, removal, resignation or addition of a general partner, managing partner,
limited partner, joint venlurer, manager, or member, or the transfer of any partne:sivip interesis of
any general partner, managing partner or limited partner or the transfer of any interssis-of any joint
venlurer or member (or any interests of any entity directly or indirectly controlling such gartner, joint
venlurer or member, by operation of law or otherwise); and (vi) if Borrower is a business trust, the
voluntary or involuntary sale, conveyance or transfer of any beneficial interest in Borrowar.

(c)  The foregoing provisions of this Section 9 shall not be deemed to prohibit any of the
following:

(0 The saie, conveyance or transfer of an ownership inleres! in Borrower
or any general partner, manager or member of Borrower if such transfer, together
with all prior transfers of ownership interests in such entity since the date of this
Security Instrument, relates lo forty-nine percent (49%) or less of the beneficial

Mortgage, Security Agrasment and Assignment of Leases and Rents - Page 13
Lincoin Mali

Doc. # 98700252 Page 14 of 48




UNOFFICIAL COPY




UNOFFICIAL COPY

ownership interest in such entity, provided that Borrawer or such other entity, as
reconstituted after such transfer, complies with the pravisions of Section 20 hereof;

(ii} The sale, conveyance or transfer of an ownership interest in Borrower
or any general partner, manager or member of Borrower that, together with alf prior
transfers of ownership interests in such enlity since the date of this Securily
Instrument, refales to greater than forty-nine percent (49%) of the beneficial
ownership interest in such enlity, provided that (A) the transferee thereof shall
assume all obligations of the affected owner, if any, under the Note, this Securily
instrument, and the other Loan Documents from and after the dale of transfer, in
which case Lender agrees that the affected owner shall be relieved of such
obligatians thereafter and shall deliver to the transferring owner a release to such
effect; () no Event of Default shall have occurred and be continuing al the time of
such transier; (C) such lransfer is permitled under the documents governing
Borrower and such owner; (D) the transferee provides Lender with a "bring down”
letier updating the non-consolidatior opinion of even date herewith delivered by
Winstead Sechiesc & Minick P.C. to Lender in connection with this Security
instrument (the "Nor+-Consolidation Opinion") or a new Non-Consclidation Opinion,
in each case issued by 4 jew firm acceptable to Lender; (E) the provisions of Section
20 hereof are salisfiea;-and (F) the transferee shall, in Lender's reasonable
judgment, have a simitar or (oelizr creditworthiness and net worth as the original
beneficial owner of Borrower & st forth in the Financial Certification provided to
Lender by Borrower and its sole inember of even dale herewith (the "Financial

Certification"},

(i) The transfer of any limited partaarship interests in Borrower or in any
general pariner, manager, member, beneficial-owner or trustee of Berrower, or any
ownership intarest, direct or indirect, in any trusice or beneficial owner of Borrower
shall be freely lransferable, and the removal and replacement of any trustee or
manager of Borrower may be accomplished, without théconsent of Lender (provided
that, immediately after such transfer, the provisions ¢f Scclion 20 hereof are

salisfied),

(iv)  Any involuntary transfer caused by the death of‘corrower or any
general partner, shareholder, joint venturer, or beneficial owner ol any person
holding any interest in Borrower, any beneficial ownsr of Borrower or any irustee of
Borrower, or if Borrower is a partnership, any limited partner thereof, shaiinobie a
default under this Security instrument so long as Borrower is reconstituted, if
required, following such death and so long as those persons respensible for ne
management of the Morigaged Property remain unchanged as a resull of such dealt:
or any replacement management is approved by Lender.

8y Jo G| abey €5C00/86 # doQg

{(d)  Lender shall not be required to demonstrate any actual impairment of its security or
any increased risk of default hereunder in order to declare the Debt immediately due and payable
upon Borrower's sale, conveyance, alienalion, mortgage, encumbrance, pledge or transfer of the
Morlgaged Properly without Lender's prior written consent or as otherwise expressly permitted
herein. This provision shall apply to every sale, conveyance, alienation, mortgage, encumbrance,
pledge or transfer of the Morlgaged Property regardless of whether voluntary or not, or whether or

Mortgage, Secutily Agreement and Agsignment of Leasas and Renls - Page 14

2337 Lincoln Mali




UNOFFICIAL COPY

not Lender has consented 1o any previous sale, conveyance, alienation, morigage, encumbrance,
pledge or transfer of the Mortgaged Property.

(e) Lender's consent to a sale, conveyance, alienation, mortgage, encumbrance, pledge
or transfer of the Mortgaged Property shalf not be deemed to be a waiver of Lender’s right to require
such consent to any future occurrence of same, Any sale, conveyance, alienation, mortgage,
encumbrance, pledge or transfer of the Mortgaged Property made in contravention of this Section
shatt be null and void and of no force and effect.

(F) Borrower agrees to bear and shall pay or reimburse Lender on demand for all
reasonable expenses (including, without limitation, reasonable attorneys' fees and disbursements,
title search cazts and title insurance endorsement premiums) incurred by Lender in connection with
the review, approval and documentation of any such sale, conveyance, alienation, mortgage,
encumbrance, picdge or transfer approved by Lender hereunder.

{g)  Notwinstanding the foregoing provisions of this Section 9, a sale, conveyance or
transfer of the Mortgag«d Property in its entirety (hereinafter, a "Sale”) o an entity satisfying the
requirements of Section 20/ nareof (lhe "Transferee") shall be permilted provided that each of the
following terms and condilicns-are satisfied:

(1) No Event of Jefault has occurred and is continuing;

(2) Borrower gives Lepder wrilten approval of the proposed Sale within
a reasonable period of time prior 0. cuch Sale;

{3) Borrower pays Lender, cencurrently with the closing of such Sale, (i)
an administrative fee of $2,500 with respeci te the first Sale occurring after the date
of this Securily Instrument and an administrative t2e in the amount of $10,000 with
respect to the second and each subsequent Sale, pivs (i) all out-of-pocket costs and
expenses, including, without limitation, reasorztle attorneys’ fees and
disbursements, incurred by Lender in connection with the Sale,

(4)  The Transferee assumes and agrees lo' tay [(subject to the
non-recourse provisions of Section 54 hereof) the Debt and to perfirm all obligations
under the Note, the Security instrument and the other Loan Docunmients (and the
transferring Borrower ("Transferor") shall be relieved of such obligations thereafter
and Lender shall execute and deliver to such Transferor a release to s.ich effect),
and prior to or concurrently with the closing of such Sale, the Transferge executes,
without any cost or expense to Lender, such documents and agreements as Lenasr
shall reasonably require to evidence and effecluate said assumption and delivess
such legal apinions (including a nonconsclidation opinion in substantially the same
form as the Non-Consolidation Opinion) as Lender may reasonably require;

(5) Transferor and the Transieree execute, withoul any cost or expense
to Lender, new financing statements or financing statement amendments and any
additional documents reascnably requested by Lender,;

Mortgage, Security Agreement and Assignment of Leases and Renls - Page 15
057l Lincoin Mall

8y 30 9| 9bed g6200/96 # 90Qg




UNOFFICIAL COPY




UNOFFICIAL COPY

(6) Transferor and Transferee shall execule a Lease assignment and
assumplion agreement reasonably acceptabie to Lender, which shall be consented
to by Lessee if required under the Lease;

(7} Lessee or Transferor shall provide Lender with writlen evidence
(including @ legal opinion, if reasonabiy required by Lender), satisfactory to Lender
in its reasonable discretion, that the Sale is permitted under the Lease;

(8) Transferor shall cause to be delivered to Lender, without any cost or
expense to Lender, such endorsements to Lender's title insurance policy, hazard
insurance endorsements or certificates and other similar materials as Lender may
deem necessary at the time of the Sale, all in form and substance reasonably
satisfaclory to Lender, including, without limitation, an endorsement or endorsements
to Lender's title insurance policy insuring the lien of this Security Instrument,
exiending the effective dale of such policy to the date of execution and delivery (or,
if later, of recording) of the assumption agreement referenced above in
paragraph (4) of this subseclion with no additional exceptions added to such policy
and insuring that fee simple title to the Morigaged Property is vested in the
Transiaree, or, in lieu thereof, such other documents or evidence as Lender may
reasonubly require in order to confirm that such poiicy is unaffected by the Sale;

{£)] Transferor executes and delivers to Lender, without any cost or
expense o'Lznder, a release of Lender, its officers, direclers, employees and
agents, from zil claims and liability relating to the transactions evidenced by the
Note, this Securicv lnstrument, and any of the other Loan Documents through and
inctuding the date ¢/ the closing of the Sale, which agreement shall be in form and
substance satisfactury to Lender and shall be binding upon the Transferes;

(10) Transfelee complies with the provisions of Section 20 hereof;

(11} Such Sale is pOltconstrued so as to relieve any current guarantor or
indemnitor (a "Guarantor") of its obligations under any guaranty or indemnity
agreement executed in conneéction with the Loan, and each such Guarantor
executes, without any cost or experise to Lender, such documents and agreements
as Lender shall reasonably require \z'evidence and effectuate the ratification of each
such guaranty and indemnity agreeirient, provided that if the Transferee or a party
associated with the Transferee approved oy .ender in its discretion (provided that
l.ender will not withhold its approval if the creditworthiness and net warth of the
substitute guarantor is as good or better than the creditworthiness of Wolverine
Equities Company 98C L.P. set forth in the rFiriancial Certification, as reasonably
determined by Lender) assumes the obiigations:ofithe current Guarantor under its
guaranty or indemnily agreement and the Transferez r such parly associated with
the Transferee, as applicable, executes, without any cost or expense to Lender, a
new guaranty or indemnity agreement in form and suhsa@nce satisfactory to Lender,
then Lender shall release the current Guarantar from all otlligations arising under its
guaranty or indemnity agreement after the closing of such Sale’(provided, however,
that the foregoing release shall under no circumstances ‘@ o'y with respect to
Lessee);

gy 4o /| @bed 26200/86 # 200
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(12) in the event that the Transferee is the Lessee, (i) the deed of
conveyarice 1o the Lessee conspicuously states thal, notwithstanding anything to the
contrary in such deed or any olher document or instrument executed in connection
with the Sale, the leasehold estale of Lessee in and to the Mortgaged Property shall
not merge into the fee estate of the Morigaged Property acquired by Lessee
pursuant to the Sale and the Lease and the Lease Guaranty shall remain in fulf force
and effect to the same extent as if such Sale had not occurred, and (i} Transferor
delivers 1o Lender an estoppel certificate from Lessee and Lease Guarantor, in form
and content reasonably acceptable to Lender, which states in substance that it is the
express intent of Lessee and Lease Guarantor that no such merger of title has
accurred or will occur as the result of the Sale and that the Lease and the Lease
Guaranty shall remain in full force and effect {o the same extent as if such Sale had
nctoerurred (pravided that Lender acknowledges that Lessee does not have a direcl
obligation-to Borrower lo deliver such esloppei certificate, but does have such an
obliation+oLender pursuant to that certain Subordination, Attornment and Non-
Disturbarice Aareement executed in connection with the Lease, and Lender agrees
to enforce such ottigation, if necessary, in connection with any such sale); and

(13)  Lender shall have received such legal opinions as may be required
hy any Raling Agency & réasonably requested by Lender in connection with such
transfer and canfirmation from the Rating Agency thal the Sale will not result in a
qualification, downgrade, oiwithdrawal of the then existing rating of any security
issued with respect 1o or in corineziion with the Loan,

Notwithstanding anything lo the contrary above, na-Sale may occur during the months of July 1998
and November 1998,

()  No other indebtedness may be secured by the Mortgaged Property (senior,
subordinate or pari passu); provided, however, that Borrowerimay further encumber the Mortgaged
Property if the documents evidencing or creating such enciivibrance shall expressly provide, in
addition to any other items reasonably required by Lender, that {{) such security instrument is
expressly subordinate to the lien of this Security Instrument -9l respects (including, without
timitation, tha! no debt service payments or olher payments shall be'reauired under such security
instrument or under any promissory note secured by such security instiurient whiie any portion of
the Debt remains outstanding) and the holder of such securily instrument enters into a subordination
and standstill agreement satisfactory in all respects to Lender; (ii) the loan wiiich %! be secured by
such security instrument shall only be payable on or after 366 days after the maturiiv.of the Nole,
(iit) the holder of such security instrument shall have entered into a wrilten agreement.adproved by
Lender which prohibits such holder from exercising any remedies, including acceirrating any
indebtedness and commencing any action (including the filing of a bankruplcy petition o similar
proceeding) against Borrower for collection of interest, principal or other charges while the Note is
outstanding and prohibits such holder from filing a claim in a bankruplcy or similar proceeding
commenced by Borrower or by one or more affiliates of Borrower and requires that such holder shall
vote against any plan presented in such proceeding which would alter the terms of the Note, this
Security Instrument or any of the ather Loan Documenls or, al Lender's election, assign any such
claim and/or right to vote lo Lender (provided that such holder may file a claim in a bankrupley or
similar proceeding commenced by an independent person olher than itself); (iv) Lender shall have
received evidence satisfactory to Lender thal all required approvais, if any, to such encumbrance
shail have been obtained, including, without limitation, approvals required under the Lease;
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(v) Lender shall have received written confirmation from the Rating Agencies that such further
encumbrance will not result in a downgrade, qualification or withdrawal of the rating with respecl to
any security secured by or relaled to the Loan; and (vi) Lender shall have received such legal
opinions as may be requested by Lender or any Rating Agency in connection with such further
encumbrance.

10.  Estoppel Certificates.

{ay  After request by Lender, Borrower shal! within ten (10) days furnish Lender with a
statement, duly acknowledged and certified, setting forth (i) the amount of the original principal
amount of the Note, (i) the unpaid principal amount of the Nole, {iif) the rate of interest of the Note,
(iv) the datpinstaliments of interest and/or principal were last paid, (v} any offsets or defenses to the
payment'oiine Debt, if any, and {vi) that the Note, this Security Instrument, and the other Loan
Documents are-valid, legal and binding obligations and have not been modified or if modified, giving
particulars of suelrmodification.

{b}  Alterrequest by Borrower, and at Borrower's sole cost and expense (provided, that
Borrower shall only be reauired o reimburse Lender for ils actual out-of-pockel costs (excluding
legal fees and disbursements}incurred by Lender), Lender shall provide Borrower a statement, duly
certified (i) setting forth the outstanding principal amount of the Loan; (i) confirming whether, to its
actual knowledge, without independen! investigation or inquiry, no Event of Default or event which,
with the passage of time or the giving i nolice (or both), would constitute an Event of Default, has
occurred and is continuing; and (iii) atiariing 2 copy of the Note, this Security Instrument and the
other Loan Documents identified on Borrovii's request, and certifying that 1o its actual knowledge,
without independent investigation or inquiry, sucn copies are true, correct and complete. Lender
shall be required to furnish such certificate only-once a year or in connection with any pending or
proposed Sale or other transfer as contemplated in'Section 9 hereof, which Borrower believes to
be a bona fide offer.

11.  Changes in the Laws Regarding Taxatio: If any law is enacled or adopled or
arnended after the date of this Security instrument which deddcls the Debt from the value of the
Mertgaged Property for the purpose of taxation or which imposes 2z !2x, either directly or indirectly,
on the Debt or Lender's interest in the Martgaged Property, Borrower witi-pay such fax, with interest
and penallies thereon, if any. In the event Lender is advised by couise! chosen by il that the
payment of such tax or interest and penalties by Borrower would be unlawful or taxable to Lender
or unenforceable or provide the basis for a defense of usury, then in any such zvent, Lender shail
have the option, by written notice of not less than one hundred twenty {120) aays ‘0 declare the
Debt immediately due and payable.

12.  No Credits on Account of the Debt. Borrower will not claim or demarid or be
entitled to any credit or credils on account of the Debt for any part of the Taxes or Other Charges
assessed against ine Morlgaged Property, or any part thereof, and no deduction shali otherwise be
made or claimed from the assessed value of the Morlgaged Praperly, or any part thereof, for real
eslate lax purposes by reason of this Security Instrument or the Debt, |n the event such claim,
credit or deduclion shail be required by law, Lender shall have the aption, by written natice of not
less than one hundred lwenty (120) days, to declare lhe Debt immediately due and payable,

13.  Documentary Stamps. If at any time the United Stales of America, any state or
commonweaith thereof or any subdivision of any such state or commonwealth shall require revenue
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or other stamps to be affixed to the Nole or this Security Insirument, or impose any other tax or
charge on the same, Borrower will pay for the same, wilh interest and penalties thereon, if any.

14, Usury Laws. This Security Instrument and the Note are subject to the express
condition that at no time shall Borrower be obligaled or required to pay interest on the Debt at a rate
which could subject Lender to either civil or criminal liability as a result of being in excess of the
maximum interest rate which Borrower is permilted by law 1o contract or agree to pay. [f by the
terms of this Security Instrument or the Note, Borrower s at any time required or obligated to pay
interest on the Debt at a rate in excess of such maximum rate, the rate of interest under the same
shall be deemed to be immediately reduced to such maximum rate and the interest payable shall
be compuled at such maximum rate and all previous payments in excess of such maxinmum rate
shall be desmed to have been payments in reduction of the principal and not on account of the
interest due-hereunder.

15. ‘Geoks and Records. Borrower shall keep adequate books and records of accourt

upon Lender's request; uhaudited financial statements of Borrower for the year just ended, including
balance sheet and statement of income and expenses certified as true and correct by Borrower,
(b) copies of all tax returns filed by Borrower within iwenty (20) days after the filing thereof; and
(c) copies of all financial infonviatiun received by Borrower under the Lease within twenty (20) days
after receipt thereof, Borrower shey pinvide Lender with such additional financial or management
information with respect to the Lessse or the Morlgaged Property as Lender may reasonably
request, provided that any such additione! information is available to Borrower pursuant to the terms
and provisions of the Lease.

16.  Performance of Cther Agreemants. Borrower shall observe and perform or cause
Lessee to observe or perform each and every tarmito be observed or performed by Borrower
pursuant to the terms of any agreement or recorces instrument affecting or pertaining to the
Mortgaged Property, including, without limitation, any rzcisrocal easement, operating or similar
agreement, and if Borrower shall fail to so observe and per.crm, or cause to be so observed and
performed by Lessee, any such terms, Lender and Servicer and their agents, employees,
contraclors, engineers, architects and other represenialives shaithzve the right to so observe and
perform such terms,

17. Further Acts, etc. Borrower will, at the cost of Lender, ard without expense to
Lender, do, execute, acknowledge and deliver all and every such further acts, deeds, conveyances,
morigages, assignments, notices of assignment, transfers and assurances as Lerirdar shall, from
time to lime, reasonably require, for the better assuring, conveying, assigning, transterring, and
confirming unto Lender the property and rights hereby morigaged, given, granted, bargained, sald,
alienated, enfeoffed, conveyed, confirmed, pledged, assigned and hypothecated or inte)dzd now
or hereafter so to be, or which Borrower may be or may hereafter become bound to convey or
assign to Lender, or for carrying out the intention or facilitating the performance of the lerms of this
Security Instrument or for filing, registering or recording this Security Instrument. Borrower, on
demand, will execute and deliver and hereby authorizes Lender o execute in the name of Borrower
or without the signalure of Borrower to the extent Lender may lawfully do so, one or more financing
statements, chattel morigages or other instruments, to evidence more effectively the security interest
of Lender in the Mortgaged Property. Borrower grants to Lender an irrevocable power of atlorney
coupled with an interesl for the purpose of exercising and perfecting any and all rights and remedies
available to Lender at law and in equity, including, without limitation, such rights and remedies
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available to Lender pursuant to this Section 17; provided, however, that such power of attorney shail
only be exercised during the exislence of an Event of Default hereunder.

18.  Recording of Security Instrument, etc. Barrower farthwith upan the execulion and
delivery of this Security Instrument and thereafter, from lime to time, will cause this Securily
instrument, and any security instrument creating a lien or security interest or evidencing the lien
herecf upon the Mortgaged Property and each instrument of further assurance to be filed, regislered
or racorded in such manner and In such places as may be required by any present or future law in
order to publish natice of and fully to protect the fien or security interes! hereof upon, and the interest
of Lender in, the Mortgaged Property. Borrower will pay all filing, registration or recording fees, and
all expenses incident to the preparation, execution and acknowledgment of this Securily Instrument,
any mortgage supplemental herelo, any securily instrument with respect to the Mortgaged Property
and any insirument of further assurance, and all federal, state, county and municipal, taxes, duties,
imposls, assesaments and charges arising out of of in connection with the execution and delivery
of this Security 1isirument, any mortgage supplemental hereto, any security inslrument with respect
lo the Mortgagea Fraperty or any instrument of further assurance, except where prohibited by law
so to do. Borrower shai hold harmless and indemnify Lender, its successors and assigns, against
any liability incurred by rzason of the impesition of any lax on the making and recording of Lhis
Security Instrument,

19, Prepayment. If pe'mit‘ed by the Note, the Debt may be prepaid in accordance with
the terms thereof.

20,  Single Purpose Entity/Serarateness. Borrower hereby represents and warrants
1o, and covenants with, Lender that as of the dzie-hereof and until such time as the Debt shall be
paid in full:

(a) Borrower does not own and wil'nzt own any asset or property other
than (i) the Morigaged Property, and (i) incidentai mersonal property necessary for
the ownership or operation of the Mortgaged Properly.

(b) Borrower will not engage in any business cther than the ownership,
management, leasing and operation of the Mortgaged Propery, and Borrower will
conduct and operate its business as presently conducted and c2eraled.

(c) Borrower will not enter into any contract or agreeinent-with any
affiliate of Borrower, any constituent party of Borrower, any Guarantor o1 ap;, 2filiate
of any constitluent party or Guarantor, except upon terms and condilions that are
intrinsically fair and substantially similar to those that would be available ©i an
arms-length basis with third parties other than any such party.

(d) Borrower has not incurred and will not incur any indebtedness,
secured or unsecured, direcl or indirect, absolute or contingent (including
guaranteeing any obligation), other than (i) the Debt or {ii} unsecured trade debt
custornarily payable within thirty (30) days.

(e) Borrower has not made and will not make any loans or advances {o
any third party {including any affiliate or constituent party, any Guarantor or any
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affiliate of any conslituent party or Guarantor), and shall not acquire obligations or
securities of its affiliates.

(f) Borrower is and will remain solvent and Borrower will pay its debts
and liabilities (including, as applicable, shared perscnnel and overhead expenses)
from ils assets as the same shall become due.

(9) Borrower has done or caused {o be done and will do all things
necessary to observe organizational formalilies and preserve its existence, and
Borrower will net, nor witl Borrower permit any constituent partly or Guaranior to
amend, modify or otherwise change the arlicles of organization, regulations,
partnarship certificate, parinership agreement, articles of incorporation and bylaws,
trusecertificate and agreement or other organizalional documents of Borrower or
such constituent party or Guaranlor, in any manner which would be in viclation of
any coverants or representations and warranlies contained in the Loan Documents,
without the niror written consent of Lender, which consent shall not be unreasonably
withheld, delayed-or conditioned.

(h) Bairower will maintain books, records, financial statements and bank
accounts separate from ficse of its afflliales and any conslituent party and Borrower
will file its own tax relurns. Perrower shall maintain its books, records, resolutions
and agreements as official records.

(i) Borrower will be, and 2t all times will hold itself out to the public as,
a legal entity separate and distincl from any other entity {including any affiliate of
Borrower, any constituent party of Borraowe:, any Guaranior or any affiliate of any
constituent party or Guarantor), and shati conduct business in its own name and
shall maintain and ulilize separale slationery, ‘nvzices and checks. Borrower shall
correct any known misunderstanding regardingis-status as a separate entity and
shall not identify itself as a division or part of its affiales or any of its affiliales as a
division or part of Borrower.

)] Borrower will maintain adeguate capital for tiie normal obligations
reasonably foreseeable in a business of its size and characlzr znd in light of ils
contempiated business operations.

(k) Borrower will not commingle the funds and other assets of Borrower
with those of any affiliate or constituent party, any Guarantor, or any affilizie of any
constituent party or Guarantor, or any other person.

{ Borrower has and will maintain its assets in such a manner that it wii
not be costly or difficult to segregate, ascertain or identify its individual assels from
those of any affiliate or constituent party, any Guarantor, or any affiliate of any
constituent party or Guaranter, or any other person.

gt 30 ZZ @bed g5c00.86 # °0d

(m)  Borrower does nct and will not hold itself out to be responsibie for the
debts or obligations of any other person.
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{n)  Borrower will not dissclve or terminate or materially amend the terms
of its articles of arganization, certificate of incorparation, parinership agreement or
operating agreement or other agreement pursuant to which Borrower is organized.

{0)  Borrower will not enler into any transaction of merger or consolidation,
or liquidate or dissoive (or suffer any liquidation or dissolution), or acquire by
purchase or otherwise all or substantially all the business or assets of, or any stock
or other evidence of beneficial ownership of any entity.

(p)  if Borrower is a limited partnership or a limited liability company, al
least one general pariner, managing member, or member, as the case may be, shall
be a corporation whose sole asset is its interest in Borrower and which at all times
has adirector who qualifies as an Independent Director (as defined below), of if
Borroweris a corporation, at leaslt one member of the board of directors is person
who qualics as an Independeant Director (in each case, an "SPC Member"), and
such SPC Niember will at all times comply, and SPC Member and the other owners
of Borrower wili vause Borrower to comply, with each of the representations,
warranties, and covenants contained in this Section 20 as if such representation,
warranty or covenant was made directly by such SPC Member. As used herein, the
term "Independent Direcies” means a person reascnably satisfactory to Lender who
shall not have been at the tiie of such individual's appointment, and may not have
been at any time during the presading five years (i) a shareholder of, or an officer,
director (except when acting as-anindependent Direclor), partner or employee of,
Borrower or any of its sharehoiger=,. subsidiaries or affiliates, (i) a substantial
creditor, customer of, or supplier to, Borrower or any of its shareholders, subsidiaries
or affiliates, {iii) a person or other entity controlling or under common control with any
such shareholder, pariner, supplier or customar, or (iv) a member of the immediate
family of any such shareholder, officer, directar, partner, employee, supplier or
customer, As used herein, the lerm "control" méaais the possession, directly or
indirectly, of the power 1o direct or cause the dirertion of the management and
policies af a person or entily, whether through owners!ip of voting securities, by
conract or otherwise.

{q) Borrower shall not cause or permit the hoard of dirzctors of Borrower
or the SPC Member, as applicable, to take any action which, under th= {erms of any
certificate of incorporation, by-laws, operating agreement or any vaiing frust
agreement with respect to any common stock, requires the vole of the board of
directors of Borrower or the members or general partners of Borrower or e 3PC
Member, as applicable, unless at the time of such action there shall be at leastone
member who is an independent Direclor.

{r) Borrower shalt conduct ils business so that the assumplions made
with respect to Barrower in the Non-Consolidation Opinion shall be lrue and correct
in all respects.

gy jo £Z abed ¢6200.86 # 20U
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21.  Events of Default. Each of the following evenls canstitutes an event of default
(“Event of Default"):

(a)  If any portion of the Debt is not paia within ten (10) days from the date
it was due;

(b) Subject to the provisions of Seclion 4({b) hereof, if any of the Taxes
cor Other Charges, or alher sums due hereunder are not paid wilhin fifleen (15) days
following writlen notice to Borrower that the same have not been paid when due;

{c) 1 {i) the Policies are not kept in full force and effect or {ii) if, within
thirty=five (35) days following written demand, Borrower shall fail to cause the
deiiveiy.of any such Policies or a cerlificate, binder or other evidence of the renewal
of any such Policies lo Lender;

(d} U Borrower violates or does not comply with the provisions of
subsections 7{%)(1}, 7(b)(v), 7{b)}(vi) or 7(b){vii);

(8}  if Borrower lransfers or encumbers the Mortgaged Property or any
interest therein in violauea of the provisions of Section 9 hereof;

(f) if Borrower breachies the provisions of Section 20 hereof and fails to
cure any such breach within thirty (30) days afler written notice; which cure wilh
respeclt lo clauses (c), (f), (g), (h), (7 -{&), (I} (p), (q) and (r} of Section 20 shall be
deemed effectuated upon the delivery to l.ander of an opinion of counsel satisfactory
to Lender in it: sole discretion (Winstead. Sechrest & Minick P.C. is hereby
appraved)} to the effect that such breachwould not result in the substantive
consolidation of the assets of Borrower with the zssats of the holder of any beneficial
interests in Borrower;

(g} if any representation or warranty of Borrowzr, ¢r any Guarantor, made
herein or in any certificate, report, financial statemeni o other instrument or
document furnished lo Lender shall prove to have been falsa urmisleading in any
material respect when made or if any of the assumptions in the Man Sonsalidation
Opinion shall be or become inaccurate,

{h} if Borrower shall make a general assignment for the be:iefit of
reditors or if Borrower shall generally not be paying its debls as they becaing due;

{i if a receiver, liquidator or trustee of Borrower shall be appointeg (o
if Borrower shall be adjudicated a bankrupt or insolvent, or if any petition for
bankruptcy, reorganization or arrangement pursuant to federat bankrupley law, or
ary similar federal or state law, shall be filed by or against, consented to, or
acquiesced in, by Borrower or if any proceeding for the dissolution or liguidation of
Borrower shall be insliluted; however, i such appointment, adjudication, petition or
proceeding was involuntary and not consented {0 by Borrower, upon the same not
being discharged, stayed or dismissed within 60 days;

8Y o vZ abed z6Z00s86 # 200
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{0 if the Mortgaged Property or any part thereof is laken on execution
or other process of law in any action against Borrower;

(k) if the holder of any lien or security interest on the Mortgaged Property
{without implying the consent of Lender to the existence or creation of any such lien
or security interest), whether superior ar subordinate to this Security Instrument or
any of the other Loan Documents, declares a default and such default is not cured
within any applicable grace or cure periad set forth in the applicable document or
such holder institutes forectosure or other proceedings for the enforcement of its
remedies thereunder;

{) subject o the provisions of Section 4{b) hereof, if the Mortgaged
Prcperty becomes subject to any mechanic’s, materialman's or other lien (other than
for Jocal r2al estate taxes or assessments which are not then due and payabie) and
such lierrcoalt remain undischarged of record (by payment, bonding or otherwise)
far a period-ofihirty (30} calendar days;

(m) if Eorrower fails to cure promptly any violations of laws or ordinances
affecting the Morigager-Sroperty;

(n)  if Borrower fais to {i) permit on-sile inspeclions of the Mortgaged
Properiy (subject to the terrns of the Lease, provided that no Lease default then
exists), or (i) provide the financisi information required pursuant to Section 15
hereof, and such breach or defauitcantinues for five {5) days after nolice thereof,

{(0) if Borrower shall default in the cbservance or performance of any

other term, covenant or condition of the Note. tnis Security Instrument or any of the
other Loan Documents, and Borrower shall faiito ramedy such defauit within thirty
(30) days after notice by Lender to Borrower of surit Zefault, or if such default is of
such a nature that it cannot with due diligence be cuizd within said thirly (30) day
period and Borrower shall not commence within said thiity (30) days, or shall not
thereafter diligently prosecute to completion, all steps necess2iv to cure such default
within a reasonable period of time;

{p)  if an "Event of Default" occurs under Section 20'of ihe Lease (a
“Lease Default") and Borrower, after receiving written notice thereoirom-! ender,
has failed lo cure such Lease Default or has failed to cause Tenant to curz such
Lease Default within (i) ten (10} days in the case of a Lease Defaull arising i'om
Lessee's failure to pay basic or additional rent under the Lease (a "Ren! Default’),
or (i) thirty (30) days in the case of any other Lease Default; provided that following
the cocurrence of a Rent Defaull in each of six (6) consecutive months, Borrower
shall not be entilied to right to notice and opportunily to cure with respect to the
occurrence of a Rent Default in any of the next eighteen (18) months foliowing such
six (8) month period; and

Qb Jo gg @bed 6Z00.86 # 900

{q) if the Lease or the Lease Guaranty is canceled, terminated, abridged,
modified or surrendered (other than a termination of the Lease Guaranty under the
limited circumstances expressly provided in the Lease Guaranty).

Mortpage, Securily Agreement and Assignmenl of Leases and Renls - Page 24
37N Lincaln Mall




UNOFFICIAL COPY

22.  Default Interest. Upon the occurrence ¢f any Event of Default, Borrower shall pay
interest on the unpaid principal batance of the Note at the Defaull Rate (as defined in the Note),
The Default Rale shall be compuied from the occurrence of the Event of Default until the earlier of
the cure of such default or the actual receipt and collectian of the Bebt. This charge shall be added
to the Debt, and shall be deemed secured by this Secuiily Instrument. This clause, however, shall
not be construed as an agreement or privilege to exten the date of the payment of the Debt, nor
as a waiver of any other right or remedy accruing to Lender by reason of the occurrence of any
Event of Default. If the Default Rate is above the maximum rale permitted by applicable law, the
Default Rate shall be the maximum rate permitted by applicable law.

23.  Lender's Right to Cure Defaults.

(@) Subject to the rights of the Lessee under the Lease {provided that no Lease Default
then exists), 1'pon the occurrence and during the continuance of any Event of Default, Lender andfor
Servicer may ((themselves or by their agenls, employees, contraclors, engineers, architects,
nominees, atiorrevs or other representatives), but without any obligation to do so and without notice
to or demand on Borrowar and without releasing Borrower from any obligation hereunder or curing
or being deemed to have cured any default hereunder, make or do the same in such manner and
to such extent as Lendg andfor Servicer may deem necessary to prolec! the security hereof.
Subject to the rights of the (essze under the Lease (provided that Lease Default then exists),
Lender and Servicer (and their ageris. employees, contractors, engineers, architects, nominees,
attorneys or other representalives) are autharized to enter upon the Mortgaged Property for such
purposes and Lender and/or Service! a.e authorized lo appear in, defend, or bring any action or
proceeding reasonably necessary to piotact Lender's interest in the Morigaged Property or 1o
foreclose this Securily Instrument or collect Ine Diebt, and the cos! and expense thereof (including,
without limitation, reasonable attorneys' fees ani disoursements ta the extent permitted by law), with
interest as provided in this Section 23, shall constiwtz a portion of the Debt and shall be due and
payable 1o Lender upon demand. All such reasonadle costs and expenses incurred by Lender
and/or Servicer in remedying such Event of Defauit or i #poearing in, defending, or bringing any
such action or proceeding shall bear interest at the Default Rate, for the period after notice from
L.ender and/or Servicer that such cost or expense was incurred-u the dale of payment to Lender
and/or Servicer, All such costs and expenses incurred by Lender or Gervicer logether with interest
thereon calculated at the above rate shall be deemed to be proteclive acvances hereunder and shall
constitule a portion of the Debt and be secured by this Security Instrurient and the other Loan
Documents and shall be immediately due and payable upon demand by Le nder or Servicer therefor.

(b)  Inorderto facilitate Lender's and/or Servicer's rights under subsection (a) above and
subject to Lessee's rights under the Lease (provided that no Lease Default then evisis), Borrower
hereby further grants to Lender and Servicer and any agents, employees, contractors engineers,
architects, nominees, attorneys and other representatives of Lender and/or Servicer, an easement
on, over, through and under the Mortgaged Property in order to exercise any such righis. Such
easement is self-effectuating and runs with the fand during the duration of this Security Instrument,
and shall be binding upan Barrower and all successors and assigns of Borrower, Borrower shall
cause the foregoing rights of Lender and easement to be agreed to by and binding upon all lessees
of the Mortgaged Property and alf successors and assigns of such lessees. Borrower shall promptly
execute, and cause to be executed, any other documents reasonably required by Lender in order
to further confirm the foregoing rights of Lender and easement. For the foregoing purposes,
Borrower constitules and appoints each of Lender and Servicer its true and lawful attorney-in-fact
with full power of substitution to exercise any such rights in the name of Borrower. Borrower
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empowers each of said attorneys-in-fact to do any and every act which Borrower might doinits own
behalf to fulfill the lerms of this Security Instrument, the other Loan Documents and/or the Lease,
Itis further understood and agreed that the foregaing powers of attorney, which shall be deemed
to be powers coupled with an interest, cannot be revoked. Borrower specifically agrees that all
powers granted to Lender and Servicer under this Security Instrument may be assigned by Lender
to its successars or assigns as holder of the Note and by Servicer to its successors or assigns as
servicer of the Loan.

24.  [intentionally Omitted]
25.  [Intentionaliy Omitted]

26, Right of Entry. Subject to the rights of Lessee under the Lease (provided that no
Lease Default {*ien exists), Lender and its agents shall have the right at any time during normal
business hours (0 2nter and inspect the Mortgaged Property.

27. Remedies

{a)  Upon the occurience and during the continuation of any Event of Default, Lender
may take such action, without riotice or demand, as it deems advisable to protect and enforce its
rights against Borrower and in and lo ‘he Mortgaged Property, including, but not limited to, the
following actions, each of which may te pursued concurrently or otherwise, at such time and in such
order as Lender may determine, in its suie a'seretion, without impairing or otherwise affecting the
other rights and remedies of Lender:

(1) declare the entire Debt to-he immediately due and payable;

(2)  institute proceedings for the coriziale foreclosure of this Security
Instrument in which case the Morigaged Property o/ zi1y interest therein may be sold
for cash or upon credit in one or more parcels or in several interests or portions and
in any order or manner;

(3)  with or without entry, to the extenl permittec and pursuant to the
procedures provided by applicable law, institule proceedings vor the partial
foreclosure of this Security Instrument for the portion of the Deot 1nzn due and
payable, supject to the continuing lien of this Security instrument {or the baiance of
the Debt not then due,

(4)  [Intentionally Omitted]

{5}  inslitute an action, suit or proceeding in equity for the specific
performance of any covenant, condition or agreement contained herein or in the
Note;

(6)  tothe extent permitted by apnlicable law and subject to the provisions
of Section 54 hereof, recover judgment on the Note either before, during or after any
proceedings for the enforcement of this Security Instrument;
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(7} subject to Lessee's rights under the Lease (provided that no Lease
Default then exisls). apply for the appointment of a trustee, receiver, liquidator or
conservator of the Mortgaged Property, without notice and without regard for the
adequacy of the security for the Debt and without regard for the sclvency of
Borrower, any Guarantor or of any person, firm or other entity liable for the payment

of the Debt;

(8) subject to the terms of the Lease (provided that no Lease Default then
exists), enter into or upon the Mortgaged Property, either personaily or by its agents,
servicers, nominees or atlorneys and dispossess Borrower and ils agents and
servants therefrom, and thereupon Lender (or any receiver appeinted pursuant to
paragiaph (7} above) may do or permit one or more of the following, successively or
coricuri ently, (i) enter upon and take possession and conirol of any and all of the
Mortgapsd Property; (i) take and maintain possession of all documents, books,
records, pupars and accounts relating to the Morlgaged Property; (iii) exclude
Borrower ans i's agents, servants and employees wholly from the Mortgaged
Properly; (iv) marage and operate the Morigaged Property; (v) preserve and
maintain the Mortgz ozd Property; (vi) make repairs and alterations to the Mortgaged
Property; (vii) completr any construction or repair of the Improvements, with such
changes, additions or inudifications of the plans and specifications or intended
disposition and use of the Impravements as Lender may in ils sole discretion deem
appropriate or desirable to piace the Morlgaged Properly in such condition as will,
in Lender's sole discretion, makeitonany part thereof readily marketable or rentable;
(viii} if the Lease has been lerminazd (or Lessee's possession rights under the
Lease have been terminated), conduct a1narketing or leasing program with respect
1o the Mortgaged Property, or empley a markating or leasing agent or agents 10 do
0, directed 1o the ieasing or sale of the Mortyayed Property under such terms and
condilions as Lender may in its sole discretionjzam appropriate or desirable; {ix)
employ such contraclors, subcontractors, matzria'men, architects, engineers,
consultants, managers, brokers, markeling agents,-or other employges, agents,
independent contractors or professionals, as Lender may in 1\s sole discretion deem
appropriate or desirable to implement and effectuate the vigpls and powers herein
granted; (x) execute and deliver, in the name of Lender as attoriiey-in-fact and agent
of Borrower or in its own name as Lender, such documents and ji:struments as are
necessary or appropriate to consummate authorized transactions; (xi) enter such
leases, whether of real or personal property, or tenancy agreemenis, vider such
terrns and conditions as Lender may in its sole discrelion deem appronrizte or
desirable; (x}i) collect and receive the Rents from the Morigaged Property, («i) aject
tenants or repossess personal property, as provided by law, for breaches ¢f the
conditions of their ieases or other agreements; (xiv) sue for unpaid Rents, payments,
income or proceeds in the name of Borrower or Lender; (xv) maintain actions in
forcible entry and detainer, ejeciment for possession and actions in dislress for rent,
(xvi} compromise or give acquiltance for Rents, paymenls, income or proceeds that

may become due; (xvii) delegate or assign any and all rights and powers given to
L.ender by this Security Instrument; and (xviii} do any acts which Lender in its sole
discretion deems appropriale or desirable ta protect the securily hereof and use
such measures, legal or equitable, as Lender may in ils scie discretion deem
appropriate or desirable to implement and effectuate the provisions of this Security
Instrument. This Security Instrument shall constitute a direction Yo and full authority
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to the Lessee under the Lease and any other tenant or other third party who has
heretofore dealt or conlracted or may hereafter deal or contract with Borrower or
Lender, at the request of Lender, to pay all amounts owing under the Lease and any
other lease, contract, concession, license or other agreement to Lender without
proof of the default relied upon. The Lessee under the Lease or any other lenant or
third party is hereby irevocably authorized to rely uperi and comply with (and shall
be fully protected by Borrower in so doing) any request, notice or demand by Lender
for the payment to Lender of any Renls or other sums which may be or thereafter
become due under its jease, contract, concession, license or other agreement, or for
the performance of any undertakings under any such lease, contract, concession,
license or other agreement, and shall have no right or duty to inquire whether any
defau't under this Security Instrument or under any of the other Loan Documents has
aciusiv occurred or is then existing. Borrower hereby conslitutes and appoints
Lender itz assignees, successors, transferees and nominees, as Borcower's lrue
and lawii aitorney-in-fact and agent, with full power of substitution in the Morigaged
Property, i Balrower's name, place and stead, during an Evenl of Default, to do or
permit any one‘or-more of the foregeing described rights, remedies, powers and
authorities, successivaly or concurrently, and said power of attorney shall be deemed
a power coupled with zninterest and irrevocable so long as any portion of the Debt
is oulstanding. Any mongy advanced by Lender in conneclion with any action taken
under this subsection (8), togetirer with interest thereon al the Default Rate from the
date of making such advancement by Lender until actually paid by Borrower, shall
be a demand obligation owing uy Gorrower to Lender and shall be secured by this
Security Instrument and by every otarinstrument securing all or any portion of the

Debt;

(9)  with or without taking possezsicn of the Morlgaged Property, sue or
otherwise collect the Renls, including those pestdue and unpaid; and

8t Jo 6z ebey €5200/86 00

(10) exercise any other right or remedy avziable hereunder, under any of
the other Lean Documents or at law or in equily.

In the event of a sale, by foreclosure or otherwise, of less than ali oi'ttis-Morlgaged Properly, this
Security Instrument shall continue as a lien on the remaining portion of iiie-Mortgaged Property.

(b)  To the fullest extent permitied by law, the proceeds of any sale 1iiuzr this Security
Instrument shail be applied, to the extent funds are so available, to the following itargn such order

as Lender in its discretion may determine:

(1) To payment of the reasonable costs, expenses and fees of taking
pussession of the Mortgaged Property, and of holding, operating, maintaining, using,
leasing, repairing, improving, marketing and selling the same and of otherwise
enforcing Lender's rights and remedies hereunder and under the other Loan
Documents, including, but not limited to, receivers' fees, court costs, atlorneys',
accountants', appraisers', managers' and other professional fees, litle charges and

lransfer taxes.
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(2)  Topayment of all sums expended by Lender under the terms of any
of the olher Loan Decuments and not vet repaid, together with interest on such sums
at the Default Rate.

‘ (3)  Topaymentof the interest, principal and all other obligations secured
by this Security Instrument, including, without limitation, interest al the Default Rate,
in any order that Lender chooses in its sole discretion,

’ {(4)  The remainder, if any, of such funds shall be disbursed to Borrower
or to the person or persons legally entitled thereto.

(c) .~ Tolhe extent permitted by applicable law, Lender may adjourn from lime to time any
sale by it to bemade under or by virtue of this Security Instrument by announcement at the time and
place appointzd far such sate or for such adjourned sale or sales, and except as otherwise provided
by any applicabic pravision of law, Lender, without further notice or publication, may make such sale
at the time and placeio which the same shall be so adjourned.

(d)  Upon the‘comnletion of any sale or sales made by Lender under or by virtue of this
Seclion, Lender, or an otticer.sf any court empowered to do so, shall execute and deliver to the
accepted purchaser or purciiasers @ good and sufficient instrument, or good and sufficient
instruments, conveying, assigning anatransferring all estate, right, title and interest in and to the
property and rights sold. Lender is-hereby irrevocably appointed the true and lawful attorney of
Borrower, in is name and stead, o make it necessary conveyances, assignments, transfers and
deliveries of the Mortgaged Property and rivtte so sold and for that purpose Lender may execute
afl necessary instruments of conveyance, assign~ieat and transfer, and may substitute one or more
persons with fike power, Borrower hereby ratifyina and confirming all that its said attorney or such
substitute or substitutes shall lawfully do by virlue ne/eof. Any such sale or sales made under or
by virtue of this Section shall operate to divest all the esiate, right, title, interest, claim and demand
whatsoever, whether at law or in equity, of Borrower in and = the properties and rights sa sold, and
shall be a perpetual bar both at law and in equity against Borrower and against any and all persons
claiming or who may claim the same, or any part thereof from, ‘nrcugh or under Barrower.

(e)  Upon any sale made under or by virtue of this Sectith. Lender may bid for and
acquire the Mortgaged Property or any part thereof and in lieu of paying cash therefor may make
settlement for the purchase price by crediting upon the Debt the net saies wrice after deducting
therefrom the expenses of the sale and costs of the action and any other sums-which Lender is
authorized to deduct under this Security Instrument,

(f) No recovery of any judgment by Lender and no levy of an execution under any
judgment upon the Mortgaged Properly or upon any other property of Borrower shall affect.n any
manner ar to any extent the lien of this Security Instrument upon the Mortgaged Property or any part
thereof, or any liens, rights, powers or remedies of Lender hereunder, but such liens, rights, powers
and remedies of Lender shall continue unimpaired as before.

28.  Reasonable Use and Occupancy. In addition to the rights which Lender may have
herein, upon the occurrence of any Event of Default, Lender, at its option, may require Borrower to
pay monthly in advance 1o Lender, or any receiver appoinied to collect the Rents, the fair and
reasonable rental value for the use and occupation of such part of the Mortgaged Property as may
be occupied by Borrower or may require Borrower to vacate and surrender possession of the
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Mortgaged Property to Lender or to such receiver and, in default thereof, Borrower may be evicted
by summary proceedings or otherwise,

29.  Security Agreement. This Security Instrument is both a real property mortgage and
a "securily agreement” within the meaning of the Uniform Commercial Code. The Morlgaged
Property includes both real and personal property and all other rights and interests, whether tangible
or intangible in nature, of Borrower in the Mortgaged Property. Borrower by executing and delivering
this Security Instrument has granted and hereby grants to Lender, as security for the Debt, a security
interest in the Mortgaged Property 1o the full extent that the Morlgaged Property may be subject to
the Uniform Commercial Code (said portion of the Morigaged Property so subject lo the Uniform
Commercial Code being called in this Section 29 the “Collateral™). If an Event of Default shall occu,
Lender, in adition to any other rights and remedies which it may have, shall have and may exercise
immediately and without demand, any and all rights and remedies granted 10 a secured party upon
default underthe Uniform Commercial Code, including, without limiting the generality of the
foregoing, the righiic take possession of the Callateral or any part thereof, and to take such other
measures as Lendei may deem necessary for the care, protection and preservation of the
Collateral. Upon requzsi-or demand of Lender, Borrower shall at its expense assemble the
Collateral and make it availzble to Lender at the Mortgaged Property. Borrower shall pay o Lender
on demand any and all expenses, including reasonable legal expenses and attorneys' fees and
disbursements, incurred or paid-Ly cender in protecting the interest in the Collateral and in enforcing
the rights hereunder with respect to fiie Coliateral. Any nolice of sale, disposition or other intended
action by Lender with respect to the Collateral sent to Borrower in accordance with the provisicns
hereof at least five (5) days grior to such-ecion, shall conslitute commercially reasonable notice to
Borrower. The proceeds of any dispositioro®the Collateral, or any part thereof, may be appiied by
Lender to the payment of the Debt in such prioritv-and proportions as Lender in its discretion shail
deem proper. In the event of any change in name._ identity or structure of any Borrower, such
Barrawer shall natify Lender thereof and promptly afte request shall execute, file and record such
Uniform Commercial Code forms as are necessary to inzintain the priority of Lender's lien upon and
security interest in the Collateral, and shall pay all expenszs'and fees in connection with the filing
and recording thereof. H Lender shall require the filing = recording of additional Uniform
Commercial Code forms or cantinuation statements, Borrower shai, promptly after request, execute,
file and record such Uniform Commercial Code forms or continuatio: statements as Lender shall
deem necessary, and shall pay all expenses and fees in connection with the filing and recording
thereof. Borrower hereby irrevocably appeints Lender as its attorney-in-fact, coupled with an
interest, to file with the appropriate public office on its behalf any financing or other statements
signed only by Lender, as secured party, in connection with the Collateral; provided, however, that
such power of attorney shall only be exercised during the existence of an Evunt of Default
hereunder.

30.  Actions and Proceedings. Lender has the right to appear in and defend a1y action
or proceeding brought with respect to the Mortgaged Property and to bring any action or proceeding
which Lender, in its discretion, decides should be brought to protect their interest in the Mortgaged
Property {which action or proceeding may be brought in the name and on behalf of Borrower upon
the accurrence and during the continuation of an Event of Default hereunder). Lender shall, at its
option, be subrogated to the lien of any mortgage or other security instrument discharged in whole
or in part by the Debt, and any such subrogation rights shall constitule adcitional security for the
payment of the Debt.
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31.  Waiver of Counterclaim. All amounts due under this Security instrument, the Note
: and the other Loan Documents shall be payable without setoff, counterclaim or any deduction
4 whatsoever. Borrower hereby waives the right to assert a setoff, counterclaim (other than a
! mandatory or compuisory counterclaim) or dedugction in any action or proceeding brought against
it by Lender.
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: 32.  Recovery of Sums Required to Be Paid. Lender shall have the right from time to
e time lo take action to recover any sum or sums which conslitute a part of the Debt as the same
become due, without regard to whether or not the balance of the Debt shall be due, and without
prejudice to the right of Lender thereafter to bring an aclion of foreclosure, or any other action, for
a default or defaults by Barrower existing at the time such earlier aclion was commenced.

35, Waiver of Right of Redemption, Marshalling and Other Matters. Borrower hereby
waives, 10 the satent permitted by law, the benefil of afl appraisement, valuation, stay, extension,
laws now or herezitar in force and all rights of marshalling in the event of any sale hereunder of the
Mortgaged Properw ai any part thereo! or any interest therein. Further, Borrower hereby expressly
waives any and all ighis of redemption from sale under any order or decree of foreclosure of this
Security instrument on vensif of Borrower, and on behalf of each and every person acquiring any
interest in or title to the Morigaged Property subsequent to the date of this Security Instrument and
on behalf of all persons to the exient permitted by applicable law. Borrower acknowledges that the
Mortgaged Property does not inclyde ‘agricultural real eslale” or "residential real estate” as those
tarms are defined in 735 ILCS 5/13-1201 and 5/15-1219. Pursuant 1o 735 ILCS 5/15-1601(b)
Borrowar waives any and ali rights of rezemplion from sale under any order of foreclosure of this
Security Instrument or olher rights of redemistion which may run to Borrower or any other "Qwner
of Redemption” as that term is defined in 7351L.CS 5/15-1212. Borrower waives all rights of
reinstatement under 735 ILCS 5/15-1802 to thafullest extent permilted by law of the Stale.

34, Hazardous Waste and Other Subsiapues.

(a}  Exceptas otherwise disclosed by that certair enviranmental assessment repori with
respect to the Mortgaged Property, which report Borrower fucnisth.ed to Lender prior to the dale
hereof (the "Environmental Report"), or otherwise disclosed to Lendsr in writing, Borrower hereby
represents and warrants to Lender that, as of the date hereof Boirowerhas received no written
notice (i) that the Mortgaged Property is in direct or indirect violation of any local, state or federal
law, rule or regulation pertzining to environmental regulation, contamination o clean-up {collectively,
“Environmental Laws"), including, withoul limitation, the Comprehensive Enviroimental Response,
Compensation and Liability Act of 1980 (42 U.S.C. §9601 of seq. and 40 CFR §302.1 2t seq.), the
Resource Conservation and Recovery Act of 1976 (42 U.S.C. §6901 et seq.), The-rderal Waler

. Fol'ution Control Act (33 U.5.C. §1251 et seq. and 40 CFR §116.1 &t seq.}, and the Hazardous
Malerials Transportation Act (49 U.S.C. §1801 et seq.), and Lhe regulations promuigatec nursuant
to said laws, all as amended; and any similar laws and regulations of the state having jurisdiction
over the Mortgaged Property; (i) of any hazardous, toxic or harmful substances, wasles, materials,
pollutants or contaminants {including, without limitation, asbestos, polychlorinated biphenyls,
petroleum products, flammabie explosives, radicactive materials, infectious substances or raw
matarials which include hazardous constituents) or any other substances or materials which are
inchuded under or regulated by Environmental Laws {collectively, "Hazardous Substances") are
located on or have been handled, generated, stored, processed or disposed of on or released or
discharged at, onte or under from the Morigaged Property (including underground contamination)
excepl for those substances used by Borrower in the ordinary course of its busingss and in
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compliance with all Environmental Laws, (iii- that the Morigaged Property is subject to any private
or governmental fien or judicial or administrative notice or action relating to Hazardous Substances;
(iv) of any existing or closed underground slorage tanks or other underground storage receptacles
for Hazardous Substances located on the Mortgaged Property; (v) of any investigation, action,
praceeding or claim by any agency, authority or unit of government or by any third party which could
result in any liability, penalty, sanction or judgment under any Environmental Laws with respect to
any condition, use or operation of the Mortgaged Property nor does Borrower know of any basis for
such a ciaim; and {vi) of any claim by any party that any use, operation or condition of the Morigaged
Property violates any Environmental Laws.

{b)  Aslong as the Lease is in effect, Borrower shall enforce the obligations of Lessee
thereunder »4iih respect to compliance with Environmental Laws. If at any time the Lease shall nol
be in effect, Borrower shall keep or cause the Mortgaged Property to be kept free from Hazardous
Subslances (&xzert those substances used by Borrower, Lessee or other tenants of the Morigaged
Property in the orcinary course of their respective business and in compliance with all Environmental
Laws) and in complianze with ali Environmental Laws, shall not install or use any underground
storage tanks, shall expiessly prohibit the use, generatian, handling, storage, production, processing
and disposal of Hazardour-Substances (except thase substances used by Borrower, Lessee or
other tenants of the Mortgager Fronerty in the ordinary course of their respectlive business and in
compliance with all Environmenizi Laws) by all lessees of space in the Improvements, and, without
limiting the generality of the foregoirg, curing the term of this Security instrument, shall notinstall
in the Improvements or permit to be installed in the !mprovements asbestos or any substance
containing asbeslos.

(c)  Baorrower shall promptly notify Lenaerif Berrower shall become aware of the possible
existence of any Hazardous Substances (excepithzce substances used by Borrowar, Lessee or
other tenants of the Mortgaged Property in the ordinary course of their respective business and in
cornpliance with all Environmentat Laws) on the Morlgaged Property or if Borrower shall become
aware lhat the Mortgaged Property is or may be in direct orindirect violation of any Environmeniai
Laws. Further, immediately upon receipt of the same, Borrowi shatl deliver to Lender copies of any
and all orders, nolices, permils, applications, reports, and other ommunications, documents and
instruments received by Borrower pertaining to the actual, alleged or potantial presence or existence
of any such Hazardous Substances at, on, about, under, within, nearerin connection with the
Mortgaged Property. Borrower shall, promptly and when and as required by any Environmental
Laws, at Borrower's scle cost and expense, take, or cause Lessee to take,a'l'aclions as shall be
necessary or advisable for the clean-up of any and all portions of the Mortgaged ~roperty or other
affected property, including, without limitation, all investigative, monitoring, remevar.containment
and remedial actions in accordance with all applicable Environmental Laws (and i 2. 2vents in a
manner satisfactory to Lender), and shail further pay or cause to be paid, at no expense to | ender,
all clean-up, administrative and enforcement costs of applicable governmental agencies walcn may
be asserted against the Mortgaged Property. In the event Borrower fails to do so, Lender may, bul
shall not be obligated lo, cause the Mortgaged Property or other affected property to be freed from
any Hazardous Substances (except hose substances used by Borrower, Lessee or other tenants
of the Mortgaged Property in the ordinary course of their respective business and in compliance with
all Environmental Laws) or otherwise brought into conformance with Environmentat Laws and any
and all costs and expenses incurred by Lender in connection therewith, together with inlerest
thereon at the Default Rate from the date incuited by Lender until actually paid by Borrower, shall
be immediately paid by Borrower on demand and shall be secured by this Security Instrument and
by all of the other Loan Documents securing all or any par of the indebtedness evidenced by lhe
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Note. Borrower hereby grants to Lender and its agents and employees, subject to the righls of
Lessee {provided that no default beyond any applicable notice and/or cure period then exists under
the Lease), access to the Mortgaged Property and a license to remove any Hazardous Substances
(except those substances used by Borrower, Lessee or other tenants of the Mortgaged Property in
the ordinary course of their respective business and in cornpliance with ali Environmental Laws) and
to do all things Lender shall deem necessary to bring the Mortgaged Property in conformance with
Environmental Laws. Borrower covenants and agrees, at Borrower's sole cost and expense, to
indemnify, defend (at Irial and appellate levels, and with atiorneys, consultants and experts
acceptable to Lender), and hold Lender harmiess from and against any and ali liens, damages,
losses, liabilities, obligations, setllement payments, penalties, assessments, citations, direclives,
claims, litigation, demands, defenses, judgments, suits, proceedings, costs, disbursements or
expenses o« eny kind or of any nature whatsoever (including, without limitation, reasonable
attorneys’, corsultants' and experts' fees and disbursements actually incurred in investigaling,
defending, settling or prasecuting any claim, litigation or proceeding) which may at any time be
imposed upon, insurred by or asserted or awarded against Lendet or the Mortgaged Property, and
arising directly or indirectly from or out of: (i) the presence, release or threat of release of any
Hazardous Subslances oz, in, under or affecting all or any portion of the Mortgaged Property or any
surrounding areas, regarciess of whether or not caused by or within control of Borrower, (i) the
violation of any Environmental Laws relating to or affecting the Mortgaged Property, caused by
Borrower; (iii) the failure by Borrower to.comply fully with the terms and conditions of this Section 34;
{iv) the breach of any representation. or warranly contained in this Section 34, or (v) the enforcement
of this Section 34, including, without lirita.dan, the cost of assessment, containmant and/or removal
of any and all Hazardous Substances from il or any portion of the Mertgaged Property or any
surraunding areas, the cost of any aclions talen in response to the presence, release or threat of
release of any Hazardous Substances on, in, uncer or affecting any portion of the Mortgaged
Property or any surrounding areas to prevent or miramize such release or threat of release sc that
it does not migraie or otherwise cause or threalen darger to present or future public health, safety,
welfare or the ervironment, and costs incurred to complywitinthe Environmental Laws in connection
with all or any portion of the Mortgaged Property or any suriounding areas. The indemnity set forth
in this Section 34{c} shall also include any diminution in tie valuc of the security afforded by the
Mortgaged Property or any future reduction in the sales price of the Mortgaged Property by reason
of any matter set forth in this Section 34{c). Lender's rights under ihis Section shall survive payment
in full of the indebledness secured hereby and shall be in addition to ail otiar rights of Lender under
this Security Instrument, the Note and the other Loan Documents.

(d)  Upon Lender's request, at any time after the accurrence and during the continuation
of an Event of Default hereunder or at such other time as Lender has reasonable giounds to believe
that Hazardous Substances (except those substances used by Borrower, Lessee o cihar tenants
of the Mortgaged Property in the ordinary course of their respactive business and in comaliznce with
ali Environmental Laws) are or have been released, stered or disposed of on or around the
Mortgaged Property or that the Mortgaged Property may be in violation of the Environmental Laws,
Borrower shall provide, at Borrower's sole cost and expense, an inspection or audit of the
Mortgaged Property prepared by a hydrogeologist or enviranmental engineer or other appropriate
consultant approved by Lender indicating the presence or absence of Hazardous Substances on
the Mortgaged Property or an inspection or audit of the Improvements prepared by an engineering
or consulting firm approved by Lender ingicating the presence or absence of friable asbestos or
substances containing asbestos on the Morigaged Property. If Borrower fails lo provide such
inspection or audit within forty-five {45) days after such reques!, Lender may order the same, and
Borrewer hereby grants to Lender and its employees and agents access lo the Mortgaged Property
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and a license to undertake such inspection or audit. The cost of such inspection or audit, logether
with interest thereon at the Defauit Rate from the date incurred by Lender until actually paid by
Borrower, shall be immediately paid by Borrower on demand and shall be secured by this Security
Instrument and by all of the ather Loan Documents securing all or any part of the indebtedness
gvidenced by the Note.

{e)  Without iimiting the foregoing, where recommended by the Environmental Report
and/or a "Phase |" or "Phase 1" assessment, Borrower shall establish and comply with an operations
and maintenance pragram relative 1o the Mortgaged Property, in form and substance acceptable
to Lender, prepared by an environmental consultant acceptable to Lender, which program shall
address any Hazardous Substances (including asbestos containing material or lead based paint)
that may newwor in the future be detected on the Martgaged Property. Without limiting the generality
of the preceding sentence, Lender may require (i) pericdic notices or reports to Lender in form,
substance an4 al such intervals as Lender may specify 1o address matters raised in the
Environmental rzport and/or a "Phase I" or "Phase 1" assessment, (i) an amendment o such
operations and mairahance program to address changing circumsiances, laws or other matters,
(i) at Borrower's sole expense, supplamental examination of the Mortgaged Property by consultants
specified by Lender to addrzss matters raised In the Environmental Repert and/er a "Phase I" or
"Phase li" assessment, (iv) siujact to the terms of the Lease (provided that no default beyond any
applicable notice and/or cure seriod then exisls under the Lease), access to the Mortgaged
Property, by Lender, its agents or sarvicer, to review and assess the environmental condition of the
Mortgaged Property and Borrowers coripliance with any operations and mainienance program, and
(v) variation of the operations and maintesiance program in response to the reports provided by any
such consuttants,

(f If any action shall be brought aganst Lender based upon any of the matlers for which
Lender is indemnified under this Section 34, Lendztshalt notify Berrower in writing thereof and
Borrower shall promplly assume the defense thereof, inciading, without limitation, the employmenl
of counsel acceptable to Lender and the negotiation of any settiement; provided, however, that any
failure of Lender to notify Borrower of such matier shall.netimpair or reduce the obligations of
Borrower hereunder. Lender shall have the right, at the expense of Borrower (which expense shall
be included in the costs described in subsection (c) above), 1o empiry separate counsel in any such
action and lo parlicipate in the defense thereof. In the event Berrower.shall fail to discharge or
undertake to defend Lender against any claim, loss or liabilily for whics-Lender is indemnified
hereunder, Lender may, at its sole option and eleclion, defend or setlle such'ciaim, loss or liability.
The liability of Borrower to Lender hereunder shall be conclusively established by siuch seltlement,
provided such setllement is made in good faith, the amount of such liability ta include both the
settlement consideration and the costs and expenses, including, without limitation atiorney's fees
and disbursements, incurred by Lender in effecting such settlement. In such event, such settlement
consigeration, costs and expernses shalf be included in costs described in subsection () above,
shall bear interest at the Default Rate, and Borrower shall pay the same as provided in this Section
34,

35.  [Intentionally Omitted)
38.  [Intentionally Omitted]

37.  Handicapped Access. Subject to Lessee’s rights under the Lease (provided that
no Lezse Default then exists), Borrower agrees thal the Mortgaged Properly shall at all times strictly
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comply, to the extent applicable, with the requirements of the Americans with Disabilities Act of
1890, the Fair Housing Amendments Act of 1988, all state and local laws and ordinances related
to handicapped access and all rules, regulations, and orders issued pursuani thereto inciuding,
L without iimitation, the Americans with Disabilities Act Accessibility Guidelines for Buildings and
j_‘:j Facilities (colleclively "Access Laws"). Notwithstanding any provisions set forth herein or in any
" other document regarding Lender's approval of alleralions of the Mortgaged Property, Borrower
shall not aller ar permit the Mortgaged Property to be altered in any manner which would increase
Borrower's responsibililies for compliance with the applicable Access Laws without the prior written
approval of Lender. Lender may condition any such approval upon receipt of a certificate of Access
Law compliance from an architect, engineer, or other person acceptable to Lender, Borrower
agrees to give prompt notice to Lender of the receipt by Borrower of any complaints related to
violation of any Access Laws and of the commencement cf any proceedings or invastigations which
relate to eomnliance with applicable Access Laws.

38, Indamnification. In addition to any other indemnifications provided herein or in the
cther Loan Docamernis, Borrower covenants and agrees at its sole cost and expense (o protect,
defend, indemnify arid save harmless Lender and any and all its successors and assigns hereunder
from and against all liabuitias, obligations, claims, demands, damages, penalties, causes of aclion,
losses, fines, costs ana expenses (including, withoul iimitation, reasonable altorneys’ fees and
expenses), imposed upon or inclired by or asserted against Lender and any and all its successors
and assigns hereunder (except 1o t'ie exlent caused by the gross negligence or wilful misconduct
of Lender) by reason of any of the fallewing for which the event or events which give rise to such
cause of action or liability occurred priorio a foreclosure or deed in lieu of foreclosure or other
transfer of the Morlgaged Property pursuant to Lender’s exercise of its remedies hereunder:
(a) ownership of this Security instrumenl, the Mertigaged Property or any interes! therein or receipl
of any Rents; (b) any accident, injury lo or death of persons or loss of or damage 10 property
oceurring in, on or about the Mortgaged Property cr zpy part thereof or on the adjoining sidewalks,
curbs, adjacent property or adjacent parking areas, stiesis or ways, (c) any use, nonuse or condition
in, on or aboul the Morigaged Property cr any part thereof 4r.¢n adjoining sidewalks, curbs, adjacent
property or adjacent parking areas, streets or ways; (d) any faiuie on the part of Borrower lo perform
or comply with any of the terms of this Security Instrument; (e) pr.riovmance of any labor or services
or the furnishing of any materials or other property in respect of the kiortgaged Property or any part
thereof; (f) the presence, disposal, escape, seepage, leakage, spilicoe, discharge, emission or
release of any Hazardous Substance or asbestos on, from, or affecting %= Mortgaged Property or

. any property conliguous therewith; (g) to the exlent not covered by insurance, any personal injury
{including wronglul death) or property damage (real or personal) arising ol of o« related to such
Hazardous Substance or asbestos; (h) any lawsuit brought or threatened, seltemun! reached, or
government order relating 1o such Hazardous Substance or asbestos; (i) anywvic.ation of the
Environmental Laws, which are based upon or in any way related to such Hazardous Guustance or
asbeslos including, without limitation, the costs and expenses of any remedial aclion, i€esonable
atterney and consultant fees, investigation and laboratory fees, court costs, and litigation expenses;
and (j) any failure of the Mortgaged Property to comply with any Accass Laws. Any amounts
payable to Lender and any and all its successors and assigns hereunder by reason of the
application of this Section 38 shall be secured by this Security Instrument and shall become
immediately due and payable and shall bear interest at the Default Rate from the date loss or
damage is sustained by Lender and any and all its successors and assigns hereunder until paid.
The obligations and liabililies of Borrower under this Section 38 shall survive any termination,
salisfaction or assignment of this Security Instrument and the exercise by Lender of any of its rights
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or remedies hereunder including, but not limited lo, the acquisition of the Mortgaged Property by
foreclosure or a conveyance in lieu of foreclosure.

39.  Notices. Any notice, demand, statement, request or consent made hereunder shall
be effective and valid enly if in writing, referring to this Security Instrument, signed hy the party giving
such notice, and delivered either personally to such olher party, or sent by nationally recognized
overnight courier delivery service or by cerlified mail of the United States Postal Service, postage
prepaid, return receipt requested, addressed to the other parly as follows (or 10 such other address
or persen as either party or person enlitled to notice may by nolice to the olher party specify):

To Lender: Red Mountain Funding, L.L.C.
420 North 20th Street, 9th Floor
Birmingham, Alabama 35203

with a copy concurrently 1o (which alone shall
not constitule notice):

Burr & Forman LLP

One Gecrgia Center, Suile 1200
600 Wesl Peachtree Street
Atlanta, Georgia 30308
Attention: Gary W. Farris, Esqg.

To Borrower: WEC 98C-5 LLC
8750 LBJ Freeway, Suite 1100
Naltas, Texas 75240
Artention: Greg L. England

with 2’cupy concurrently to {which alone shall
nol constiute notice):

Winstead Sechrest & Minick P.C.
5400 Renaissar.ce Tower

1201 EIm Street

Dallas, Texas 75270

Altention: J. Richard White, ©3q.

Unless otherwise specified, notices shall be deemed given as follows; (i) if delivered nersonally,
when delivered, (i) if delivered by nationally recognized overnight courier delivery service, on the
day following the business day such material is sent, or (iii) if sent by cerlified mail, tarce {(3)
business days after such notice has been sent by Borrower or Lender.

39.  Authority; Compliance with ERISA and State Statutes on Governmental Plans.

(a) Borrower (and the undersigned representative of Borrower, if any) has full power,
authority and right to execute, deliver and perform its obligations pursuant to this Security
instrument, and to mortgage, give, grant, bargain, sell, alien, enfeoff, convey, confirm, pledge,
hypelhecale and assign the Mortgaged Property pursuant to the terms hereof and to keep and
cbserve all of the terms of this Securily Instrument on Borrower's part to be performed.
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(b) Borrower represents and warrants that Borrower is not a "foreign person” within the
meaning of Section 1445(f)(3) of the Internal Revenue Code of 1986, as amended {the "Cade"} and
the related Treasury Department regulations, including temporary regutations.

{c) Borrower represents and warrants that, as of the date of this Security Instrument and
throughout the term of this Security Instrument, (i} Borrower is not an employee benefit plan” as
defined in Section 3(3) of the Employee Retirement Income Securily Act of 1974, as amended
("ERISA", which is stibject to Title | of ERISA, and {ii) the assets of such Borrower do not constitule
“plan assets” of one or more such plans within the meaning of 29 CFR Section 2510.3-101.

(d)  Borrower represents and warrants lo Lender that, as of the date of this Security
Instrument.and throughout the term of this Security Instrument (i) Borrower is not a “governmental
plan” wittin 412 meaning of Section 3(32) of ERISA, and (i} ransactions by or with Borrower or any
Borrower are rot subject to state slatues regulating investments of and fiduciary obligations with
respecl 1o goverrinental plans,

(e)  Borrovercovenants and agrees to deliver to Lender such certifications or other
evidence from time to tiine throughout the term of this Security Instrument, as reasonably requested
by Lender in ils sole discreiion, that (i) Borrower is not an "employee bhenefit plan" or a
"governmental plan”, (i) Boiicwer is nol subject to state statutes regulating investments and
fiduciary obligations with respect/to governmental plans; and {iii) one or more of the following
circumstances is true;

(i Equity interests in Borrower are publicly offered securities, within the
meaning of 29 CFR § 2510.3-101(b)(2},

(if} Less than twenly-five percent{25%) of alt equity inlerests in such
Borrower are held by "benefit plan investers” within the meaning of 29 CFR
§ 2510.3-101(f{2); or

(ii)  Borrower qualifies as an "operating company” or a "real estale
operaling company” within the meaning of 29 CFR § 2510:2-101(c) or (e).

{f} Any of the following shall constitlute an Event of Dsiaull under this Security
Instrument, entitling Lender to exercise any and all remedies to which it may te entitled under this
Security Instrument, and any other Loan Documents: (i) the failure of any represeditation or warranty
made by any Borrower under this Section to be true ang correct in all respects, {iVths failure of any
Borrower to provide Lender with the written certifications and evidence referred to in ihis Section,
or (iii) the consummation by Borrower of a transaction which would cause this Secunty Irstrument
or any exercise of Lender's rights under this Security Instrument, or the other Loan Doc sivents to
constitute a non-exempt prohibited transacticn under ERISA or a violation of a state statule
regulating governmental plans, or otherwise subjecting Lender to liability for violation of ERISA or
such state slatute.

{g)  Borrower shall indemnify Lender and defend and hold Lender and any and all ils
successors and assigns hereunder harmless from and against all civil penalties, excise taxes, or
olner loss, cost, damage and expense {including, withou! limitation, reasonable attorneys' fees and
disbursements and costs incurred in the investigation, defense and settlement of claims and losses
incurred in correcting any prohibited transaction or in the sale of a prohibited foan, and in cblaining
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any individual prohibited transaction exemption under ERISA that may be required, in Lender's sole
discretion) that Lender and any and all its successors and assigns hereunder may incur, directly or
indirectly, as a result of a default under this Section. This indemnity shall survive any termination,
satisfaction or foreciosure of this Security Instrument.

41.  Waiver of Notlce. Borrower shall not be enlitled to any notices of any nalure
whatsoever from Lender excep! with respect to matlers for which this Security Instrument specifically
and exprassly provides for the giving of nolice by Lender to Berrower and excepl with respect to
matters for which Lender is required by applicable law to give nolice, and Borrower hereby expressly
waives the right lo receive any natice from Lender with respect to any matter for which this Security
Instrument does not specifically and expressly provide for the giving of notice by Lender lo Borrower.

42/ ) Remedies of Borrower. In the evenl that a claim or adjudication is made thal
Lender has asied unreasonably or unreasonably delayed acting in any case where by law or under
the Note, this Saeurity Instrument or the other Loan Documents, il has an obligation to acl
reasonably or piomiptly, Lender shall not be liable for any monetary damages, and Borrower's
remedies shall be limiied to injunctive relief or declaratory judgment.

43.  Discreticii of Lender. Wherever pursuant to this Security Instrument, Lender
exercises any right given to itiecapprove or disapprove, or any arrangement or term is to be
salisfactory to Lender, the decisizn. of Lender to approve or disapprove or io decide that
arrangements or terms are satisfactory or nol satisfactery shall be in the reasonable discretion of
Lender, unless this Securily Instrument provides expressly to the contrary.

44,  Non-Walver. The failure of Lender to insist upon strict performance of any term
hereof shall nol be deemed to be a waiver of any term of this Securily Instrument, Borrower shall
not be relieved of Borrower's obligations hereunde by reason of (@) the failure of Lender to comply
with any request of Borrower or Guarantors to take any action to foreclose this Security Instrument
or otherwise enforce any of the provisions hereof or ¢t Hie Note or the other Loan Documents,
(b) the release, regardless of consideration, of the whole or #ny part of the Mortgaged Property, or
of any person liable for the Debt or any portion thereof, or (¢) any Zgiaement or stipulation by Lender
extending the time of payment or olherwise modifying or supplementing the lerms of the Nole, this
Security Instrument or the oiher Loan Documents, Lender may resait ‘or the payment of the Debt
lo any cther security held by Lender in such order and manner as Lender, in its discretion, may
elect. Subject to Section 54 hereof, Lender may take action o recover the-Debt, or any portion
thereof, or to enforce any covenant hereof without prejudice lo the right of Lender thereafter to
foreclose this Securily Instrument. The rights and remedies of Lender unde’ this Security
instrument shall be separate, distinct and cumulative and none shall be given effect 1o iie exclusion
of the others. No act of Lender shall be construed as an election to proceed urusr any one
pravision herein to the exclusion of any cther provision. Lender shall not be limiled exclisively to
the rights and remedies herein stated but shall be enlitied to every right and remedy now or
hereafter afforded at law or in equity,

45,  No Oral Change. This Security instrument, and any provisions hereof, may not be
modified, amended, waived, extended, changed, discharged or terminated orally or by any act or
failure to act on the part of Borrower or Lender, but only by an agreement in writing signed by the
party against whom enforcernent of any modification, amendment, waiver, extension, change,
discharge or termination is sought. Borrower acknowledges and agrees that, pursuant to Seclion
21 of that certain Additional Named Insured Endorsement relating to the residual value insurance
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policy issued by Financial Structures Limited (the "RSV Insurer") in connection with the Loan,
Lender is required to obtain the consent of the RSV Insurer to any material amendments,
modifications, changes, waivers, discharges, or terminations of this Security Instrument and the
other Loan Documents (which consent shall not be unreasonably withheld or delayed), and
accordingly Lender sha! be entitled to condition ils consent to any such malters upon the receipt
of such consent from the RSV Insurer.

46.  Llability. If Borrower consists of more than one person, the obligations and liabilities
of each such person hereunder shall be joint and several. This Security Instrument shall be binding
upon and inure to the benefit of Borrower and Lender and their respeclive successors and assigns
forever,

47. . Inapplicable Provisions. If any term, covenant or condition of the Note or this
Securily Instramaent is held to be invalid, illegal or unenforceable in any respect, the Note and this
Security Instrumert shall be construed without such provision,

48.  Heaaings,etc. The headings and captions of various Sections of this Security
Instrument are for convenicnze of reference only and are not to be construed as defining or limiting,
in any way, the scope or intert-of the provisions hereof.

49,  Duplicate Orlginals. This Security Inslrument may be execuled in any number of
duplicate originals and each such dupicate original shall be deemed o be an original.

50. Definitions. Unless the-conlext clearly indicates a contrary intent or unless
otherwise specifically provided herein, wordsuzed in this Security Instrument may be used
interchangeably in singular or piural form and the word "Berrower" shall mean "each Borrower and
any subsequent owner or owners of lhe Mortgaged Property or any part thereof or any interest
therein," the word "Lender" shall mean “Lender and any subsequent holder of the Note," the word
"Note" shall mean "the Note and any other evidence of iIndebtedness secured by this Securily
Instrument,” the word “person” shall include an individeal, corporation, partnership, trusi,
unincorporated association, government, governmental authosity, and any other entity, and the
words "Mortgaged Property" shall include any portion of the Morigeaed Property and any interest
iherein. Whenever the context may require, any pronouns uied-herein shall include the
corresponding masculine, feminine or neuter forms, and the singular forr-of nouns and pronouns
shall include the plural and vice versa.

51. Homestead. To the extent permissible under applicable law, Burrower hereby
waives and renounces all homestead and exemption righls provided by the constitution and the laws
of the United States and of any state, in and lo the Mortgaged Properly as against the Collection of
the Debt, or any part hereof.

52,  Assignments. {ender shall have the right to assign or transfer its rights under this
Security Instrument without limitation. Any assignee or transferee shall be entitled o all the benefits
afforded Lender under this Security instrument.

53.  Cooperation. Borrower acknowledges that Lender and its successors and assigns
may {a) sell this Security Instrument, the Note and other Loan Documents lo one or more investors
as a whole loan, (b) participate the Loan to cne or more investors, (c) deposit this Security
lnstrument, the Note and other Loan Documents with a trust, which trust may sell certificates to
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investors evidencing an ownership interest in the trusl assets or (d) otherwise sell the Loan or
inlerest therein to investors (the transactions referred to in clauses (a) through (d) are hereinafter
referred to as "Secondary Market Transactions”). Borrower shall, at L.ender's expense, cooperate
in good faith with Lender in effecting any such Secandary Market Transaction and shall cooperate
in good faith to implement all requirements reasenably imposed by the participants involved in any
Secondary Market Transaction including, withoul limitation, ali structural or other changes to the
Loan, modifications to any documents evidencing or securing the Loan, delivery of opinions of
counsel acceplable to the Raling Agency and addressing such matters as the Rating Agency may
require, and praviding direct access 1o financial and other information relating to the Lessee and the
Mortgaged Property (subject to the terms of the Lease); provided, however, thal Borrower shall not
be required to modify any documents evidencing or securing the Lean which would modify (i) the
interest rate payable under the Note, (i) the stated maturity of the Note, (iii) the amortization of
principal of e Note, or {iv) any other material economic term or other operating covenants of the
Loan. Borrowe: shall provide such information and documents relating to Borrawer, the Morlgaged
Property, the Leasz.and the Lessee as Lender or any Rating Agency may reasonably request in
connection with % Secondary Market Transaction. Lender shail have the right to provide to
prospeclive inveslors ary information in ils possession, including, without limitation, financial
stalements relating to Borrovver, the Mortgaged Property and the Lessee. Borrower acknowledges
that certain information regarding the Loan and the parties thereto and ihe Mortgaged Property may
be included in a private placen‘ent syemorandum, prospectus or other disclosure documents. As
used herein, "Rating Agency" shail mean any nationally recognized stalistical rating agency selected
by Lender including, without limitatian, Duff & Phelps Rating Co., Filch Investors Services, Inc.,
Moody's Investors Services, inc., and/cr Sandard & Poor's Rating Services, collectively, and any
successor ta any of them; provided, howe'/er, that at any time during which the Debt is an asset of
a securitization or is otherwise an asset of any raled transaction, "Rating Agency” shall mean lhe
rating agency or rating agencies that from time to Xime rate the securities, certificates or other
instruments issued in connection with such securiiization or olher transaction.

54,  Recourse Provisions. Subject to the guaiifications below, Lender shall not be
entitled to and shall not enforce the liability and obligation of 8urrower to perform and cbserve the
obligations contained in this Security Instrument, the Note o1 in any-of the other Loan Documents
by any action or proceeding wherein a money judgment or persor:al liability shail be sought against
Borrower or any managers or mempers of Borrower or any mermbers (i other constituent party{ies))
of any managers or members of Borrower or any officers, shareholaers pi directors thereof (the
"Released Parties"), except that Lender may bring a foreclosure actior, an action for specific
performance or any other appropriate action or proceeding to enable Lendertc enforce and realize
upon its interests under the Note, this Securily Instrument or the other Loan Documents or in the
Mortgaged Preperty, or any other collateral given to Borrower pursuant to this Security, nstrument
and the other Loan Documents; provided, however, that, except as specifically provided herein, any
judgment in any such action or proceeding shall be enforceable against Borrower ancior the
Released Parties only to the extent of Borrower's interest in the Mertgaged Property and in any other
collaterai given to Lender, an¢ Lender, by accepting this Security Instrument, the Note and the other
Loan Documents, agrees thal it shall not sue for, seek or demand any deficiency judgment against
Barrower or any of the Released Parties in any such action or proceeding under, of by reason of,
of in connection with this Securily Instrument, the Note or the other Loan Decuments, The
provisions of this Section shall not. however, (1) conslitute a waiver, release or impairment of any
obligation evidenced or secured by this Security Instrument, the Note or any of the other Loan
Documents; {il) impair the right of Lender to name Borrower as a parly defendant in any action or
suit for foreclosure and sale under this Security Instrument; (iii) affect he validity or enfarceability
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of any guaranty made in connection with the Debt or any of the rights and remedies of the Lender
thereunder; (iv) impair the right of Lender to obtain the appointment of a receiver; (v) impair the
enforcement of the Assignment of Lease and Rents executed in connection herewith; or
{vi) conslitute a waiver of the right of Lender to enforce the liability and obligation of Borrower, by
money judgment or otherwise, to the extent of any loss, damage, cost, expense, liabifity, claim or
other obligalion incurred by Lender (including attorneys' fees and costs reasonably incurred) arising
out of or in connection with the following:

(1) the failure of Borrower to account for Lessee's security deposils, if
any, for Rent or any other payment collected from Lessee by Borrower under the
Lease;

(2)  after notice of an uncured Event of Default and during the
contirupnce of such Event of Default, the failure of Borrower to apply 100% of all net
income-{1.2., after payment of operating expenses relating to the Mortgaged
Property) denived from the Mortgaged Property, and received by Borrower, to the
repayment of-the Moate;

(3)  a malerial misrepresentation made by Borrower, or the holders of
beneficial or ownership inierests in Borrower, in connection with (i), the financing
evidenced by the Nole, this Gecurity instrument or the other Loan Documents or (ji),
that certain Commitment Leiter issued by Lender or an affiliate of Lender to Borrower
or an affiliate thereof,

(4)  any attempt by Borrower to-divert or atherwise cause o be diverted
any amounts payable to Lender or Serv.cer for the benefit of Lender in accordance
with the other Loan Documents,

(5)  the misappropriation or misapplicatior: of insurance or condemnation
proceec's oblained by Borrower relating to the Mortuaged Property,

(6) any environmental matter(s) affecting the Moricaged Property which
is introduced or caused by Borrower or the beneficial owner o Borrower,

(7)  any waste of or damage to the Morigaged Propety caused by the
willful or wanton acts or omissions of Borrower or its agenls;

(8)  the willful or grossly negligent materiai violation by Borrowe: ¢7 any
law, ordinance, rule, or regulation applicable to Borrower or the Mortgaged Prepsaty,

E)) the termination or amendment of the Lease or the Lease Guaranty
by Barrower in violation of the terms of this Security Instrument;

(10)  the failure of Borrower tc maintain its existence as a single asset,
special purpose entily in good slanding, as required by Section 20 of this Security
Instrument;

(11)  the failure by Borrower to obtain the prior written consent of Lender
to any transfer the Mortgaged Property or any interest therein in violation of the terms
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of this Security Instrument, or to any subordinate financing or other voluntary lien
encumbering the Mortgaged Property, in each case to the extent Lender's consent
is required under Section 9 of this Security Inslrument; and

{12}  any out-of-pocket expenses incurred by Lender, including legal fees
and expenses, as the resuit of the filing of aiy bankruptcy or inscivency proceeding
by or against Borrower or the enforcement of any of the obligalions of Borrower
pursuant to items (1) through (11) above.

Notwithstanding the foregaing, Borrower shall be personally liable for and shall reimburse L.ender
for and shall indemnify Lender againsl all losses, cosls, damages and expenses incurred by Lender
as a resull o' the malters set forth above. Further notwithstanding anything to the contrary in this
Security Instrument, the Nole or any other Loan Documents, (i) Lender shall not be deemsd to have
waived any nght which Lender may have under Sections 506{a), 506(b), 1111(b) or any other
provisians of the ankruptcy Code to file a claim for the full amount of the Debt secured by this
Security Instrument arto require that all collateral shail continue to secure all of the Debt owing to
Lender,

55.  Governing Law: 8ubmission to Jurisdiction. THIS SECURITY INSTRUMENT
SHALL BE GOVERNED BY AlD CONSTRUED IN ACCORDANCE WITH THE LAW OF THE
STATE IN WHICH THE MORTGAGED PROPERTY IS LOCATED WITHOUT REGARD TO
CONFLICT OF LAW PROVISIONS THZFFOF. EACH BORROWER AND EACH ENDORSER OR
GUARANTOR HEREBY SUBMITS TO FERRSONAL JURISDICTION IN SAID STATE AND THE
FEDERAL COURTS OF THE UNITED STATES OF AMERICA LOCATED IN SAID STATE (AND
ANY APPELLATE COURTS TAKING APPEALS THEREFROM) FOR THE ENFORCEMENT OF
SUCH BORROWER'S, ENDORSER'S OR GU/ARANTOR'S OBLIGATIONS HEREUNDER,
UNDER THE NOTE, ANY GUARANTY AND THE CTHER SECURITY DOCUMENTS, AND
WAIVES ANY AND ALL PERSCNAL RIGHTS UNDER THCT LAW OF ANY OTHER STATE TO
OBJECT TO JURISDICTION WITHIN SUCH STATE FOR T:4£ PURPOSES OF SUCH ACTION,
SUIT, PROCEEDING OR LITIGATION TO ENFORCE SUZTh), OBLIGATIONS OF SUCH
BORROWER, ENDORSER OR GUARANTOR. EACH BORRCWZR AND EACH ENDORSER
AND GUARANTOR HEREBY WAIVES AND AGREES NOT TO ASSi"RT, AS A DEFENSE IN ANY
ACTION, SUIT OR PROCEEDING ARISING QUT OF OR RELATING-TO THIS SECURITY
INSTRUMENT, THE NOTE, ANY GUARANTY OR ANY OF THE OTHER SECURITY
DOCUMENTS, (A) THAT IT IS NOT SUBJECT TO SUCH JURISDICTIGN SR THAT SUCH
ACTION, SUIT OR PROCEEDING MAY NOT BE BROUGHT OR [S NOT MAINYAINABLE IN
THOSE COURTS OR THAT THIS SECURITY INSTRUMENT, THE NOTE, AN'Y GJARANTY
AND/OR ANY OF THE OTHER SECURITY DOCUMENTS MAY NOT BE ENFORCEC IN OR BY
THOSE COURTS OR THAT IT IS EXEMPT OR IMMUNE FROM EXECUTION, (B) THAY THE
ACTION, SUIT OR PROCEEDING 1S BROUGHT IN AN INCONVENIENT FORUM OR {C) THAT
THE VENUE OF THE ACTION, SUIT OR PROCEEDING {S IMPROPER (BUT NOTHING HEREIN
SHALL AFFECT THE RIGHT OF PAYEE TO BRING ANY ACTION, SUIT OR PROCEEDING IN
ANY OTHER FORUM). [N THE EVENT ANY SUCH ACTION, SUIT, PROCEEDING OR
LITIGATION IS COMMENCED, BORROWER, OR ENDORSER AND GUARANTOR AGREE THAT
SERVICE OF PROCESS MAY BE MADE, AND PERSONAL JUR!SDICTION OVER SUCH
BORROWER, ENDORSER OR GUARANTOR OBTAINED, BY SERVICE OF A COPY OF THE
SUMMONS, COMPLAINT AND OTHER PLEADINGS REQUIRED TO COMMENCE SUCH

Morigage, Securily Agreement and Assignment of Leases and Rents - Page 42
Lincoln Mall

Doc. # 98700252 Page 43 of 48




UNOFFICIAL COPY

LITIGATION UPON SUCH BORROWER OR ENDORSER OR GUARANTOR AT BORROWER'S
ADDRESS FIRST ABOVE WRITTEN,

56,  Waiver of Jury Trial. BORROWER AND LENDER EACH HEREBY AGREES NOT
TO ELECT A TRIAL BY JURY OF ANY ISSUE TRIABLE OF RIGHT BY JURY, AND WAIVES
ANY RIGHT TO TRIAL BY JURY FULLY TO THE EXTENT THAT ANY SUCH RIGHT SHALL
NOW OR HEREAFTER EXIST WITH REGARD TO THE NOTE, THIS SECURITY INSTRUMENT,
OR THE OTHER SECURITY DOCUMENTS, OR ANY CLAIM, COUNTERCLAIM OR OTHER
ACTION ARISING IN CONNECTION THEREWITH. THIS WAIVER OF RIGHT TO TRIAL BY
JURY 1S GIVEN KNOWINGLY AND VOLUNTARILY BY LENDER AND BORROWER AND 1S
INTENDED TO ENCOMPASS INDIVIDUALLY EACH INSTANCE AND EACH ISSUE AS TO
WHICH THZ RIGHT TO A TRIAL BY JURY WOULD OTHERWISE ACCRUE BORROWER AND
LENDER ARF, FACH HEREBY AUTHORIZED TO FILE A COPY OF THIS SECTION IN ANY
PROCEEDING A% ZONCLUSIVE EVIDENCE OF THIS WAIVER BY BORROWER OR LENDER.

57. Miscellaneous.

(a)  Any conssnt or 2pproval by Lender in any single instance shall not be deemed or
conslrued o be Lender's consany o approval in any like malter arising al a subsequent date, and
the failure of Lender to promptly exercise any right, power, remedy, consent or approval provided
herein or at law or in equily shall novronstitute or be construed as a waiver of the same nor shall
Lender be estopped from exarcising such-ight, power, remedy, consent or approval al a later date.
Any consent or approval requested of and-oranted by Lender pursuant hereto shall be narrowly
construed to be applicable only to Borrower and the matter identified in such consent or approval
and no third party shall ciaim any benefil by reason thereof, other than the party te whom such
consent or approval was given or reasonably intendd .o benefit, and any such consent or approval
shall not be deemed to constitule Lender a venturer arpartner with Borrower nor shall privily of
contract be presumed to have been established with ary sush third party.

(b)  Borrower represents and warrants 1o Lender thal -as of the date hereof, there has
not been committed by Borrower any act or omission affording the fedzral government or any state
or local government the right of forfeiture as against the Mortgaged Pioterty or any part thereof or
any monies paid in performance of Borrower's obligations under the Nele, tnis Security instrument
or under any of the other Loan Documents. Borrower hereby covenants and 2grees not lo commit,
permit or suffer to exist any act, omission or circumstance affording such r.gh! of forfeiture. In
furtherance thereof, Barrower hereby indemnifies Lender and agrees 1o defend ani hold Lender
harmiess from and against any loss, damage or injury by reason of the breach of the zovznants and
agreements or the representations and warranties sel forth in this Section.

(¢} Tothe extent there is any inconsistency among the Nole, this Security Instrumiant and
the other Loan Documents and the Lease with respect {o any representations, warranties,
covenants and events of default of Borrower and/or Lessee, then the appiicable provisions of the
Lease shall govern so long as the Lease is in effect and no Lease Default then exists. If the Loan
Dacuments contain provisions which are not addressed in the Lease, then the Loan Document
provisions shall prevail; provided, further, the Loan Documenls shall in all events govern repayment
of the Loan, the interesl rale on the Loan, Events of Default, and Lender's remedies against
Borrower and Guarantor.
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58.  Servicer. Lender may, at the sole cost and expense of Lender, from time to time
appoint one or more servicer(s) (collectively, the "Servicer") to administer the Loan or otherwise
perform certain functions in conneclion with the Loan, which Servicer shall have the power and
authority to exercise all of the rights and remedies of Lender and 1o act as agent of Lender
hereunder.

59.  Contractual Statute of Limitations. Borrower hereby agrees that any claim or cause
of action by Borrower against Lender, or any of Lender's direclors, officers, employees, agents,
accountants or attorneys, based upon, arising from or relating to the Debt, or any other matter,
cause or thing whatsoever, whelher or not relating thereto, occurred, done, omitted or suffered to
be done by Lender or by Lender's direclors, officers, employees, agents, accountants or altorneys,
whether soutiding in contract or in tort or otherwise, shall be barred unless asserted by Borrower
by the commencement of an action or proceeding in a court of competent jurisdiction by the filing
of a complaint within one (1) year after Borrower knew or should have known of the act, occurrence
or omission upor which such claim or cause of action, or any part thereof, is based and service of
a summons and coraplaint on an officer of Lender or any other person authorized to accept service
of process on behalf oi Lznder, within thirty (30) days thereafter. Borrower agrees that such one
(1) year periodt of time is rzasonable and sufficient time for a borrower to invesligate and act upon
any such claim or cause of zction.. The ane (1) year peried provided herein shall nol be waived,
tolled or extended excepl by the specific written agreement of Lender. This provision shall survive
any termination of this Security Inslrurnent or any of the other Loan Documents.

60.  Relationship of the Part'es. The relationship between Borrower and Lender is that
of a borrower and a lender only and neithe: or those parties is, nor shall it hold itself out 1o be, the
agent, employee, joint venturer or partner of the o'her party.

€1.  No Merger. Itis the desire and inientinn of the parlies hereto that this Securily
Instrument and the lien hereof do not merge in fee simipiz title to the Mortgaged Property. !t is
hereby undersiood and agreed thal should Lender acquire arly additional or other interests in or o
the Mortgaged Property or the ownership thereof, then, uniess 2-contrary intent is manitested by
Lender as evidenced by an appropriate document duly recorded, this Security Instrument and the
lien hereof shall not merge in such other or additional interests ir o7 ‘o the Morlgaged Property,
toward the end that this Security Instrument may be foreclosed as i cwned by a stranger to said
other or additional interests.

62.  Rights With Respect to Junior Encumbrances. Any person or entity purporting
to have or to take a junior morigage or other lien upon the Mortgaged Properiy or.any interest
therein shall be sutject {o the rights of Lender to amend, modify, increase, vary, alteror sunplement
this Security Instrument, the Note or any of the other Loan Documenits, and to extend thednaturity
date of the indebtedness secured hereby, and to increase the amount of such indebtedness, and
to waive or forebear the exercise of any of its rights and remedies hereunder or under any of the
other Loan Documents and to release any collateral or securily for such indebtedness, in each and
every case without obtaining the cansent of the holder of such junior fien and without the lien or
security interest of this Security Instrument losing its priority over the rights of any such junior lien.

B3,  Fixture Filing. This Security Instrument shall be effective from the date of its
recarding as a financing statement filed as a fixture filing with respect lo ail goods constituting part
of the Mortgaged Property which are or are to become fixtures, This Security Inslrument shall also
be effective as a financing statement covering minerals or the like (including oil and gas) and is o

Mortgage, Security Agreemen! and Assignmant of Leases and Renls - Page 44
Lincoln Mali

Doc. # 98700252 Page 45 of 48




UNOFFICIAL COPY




UOFFICIAL COPY

be filed {or record in the real estate records of the county where the Premises is situated. The
mailing address of Borrower and the address of Lender from which information concerning the
security interests may be obtained are set forth above.

64.  After-Acquired Mortgaged Property. All property acquired by Borrower after the
date of this Security Instrument which by the terms of this Securily Instrument shall be subject to the
lien and the security inlerest created hereby, shall immediately upon the acquisition thereof by
Borrower and without further mortgage, conveyance or assignment become subject to the lien and
security interest created by this Security Instrument. Nevertheless, Borrower shall execute,
acknowledge, deliver and record or file, as appropriale, all and every such further mortgages,
security agreements, financing statements, assignments and assurances as L.ender shall require
for accomplisiting the purposes of this Security Instrument.

65.  Wo Representation. By accepting delivery of any item required to be observed,
performed or fuifier, or o be given to Lender pursuant to this Security Instrument and the other
Loan Documents, including, but not limited to, any officer's certificale, balance sheet, statement of
profit and loss or other firancial statement, survey, appraisal or insurance policy, Lender shall nol
be deemed to have warraried, consented to, or affirmed the sufficiency, legality, effectiveness or
legal effect of the same, or of anv-term, provision or condition thereof, and such acceptance of
delivery thereof shall not be or constitiie any warranly, consent or affirmation with respect thereto
by Lender.

[THE REMAINDER OF THIS PAGE VA3 LEFT BLANK INTEMTIONALLY]

Martgags, Securily Agreement and Assignment of Leases ang Rents - Page 45
Lincoln Mail

Doc. # 98700252 Page 46 of 48




UNOFFICIAL COPY

IN WITNESS WHEREOF, Borrower has executed this Securily Instrument under seal as of
the day and year first above wrille:.

WEC 98C-5 L1.C, a Texas limited liability company

By.  Wolverine 98C-5, Inc., a Texas corporation
its Manager

By: ///&/f:t.fq /)/MU(‘/,,(_

Name: Kristin §. Markham
Title: Vice Presideni

[Affix corporate sea]

STATE OF

)88
COUNTYOF __ . ' ", )

! cioofo 4 i, a Notary Public in and for said County, in the State
aforesaid, DO HEREBY CERTIFY thai Kristin 8. Markham the Vice President of Wolverine 98C-5,
inc., a Texas corporation, which is the Manager of WEC 98C-5 LLC, a Texas limited liability
company, personally known to me to be the same perscnwhose name is subscribed to the foregoing
instrument, appeared before me this day in person and ackrovviedged that she signed and delivered
said instrument as suich officer of such corporalion, as her own frce and voluntary act and as the free
and voluntary aci of such corporation for the uses and purposes therein set forth,

GIVEN under my hand and Notarial Seal this .3/ ./ _ day of Q .L (. 1998

: ‘.f.'--r‘{. l‘.‘c“?”f_‘_-“i‘:\‘p‘ -y
Y o / i, e
NOTARY PUBLIC ;,}.u A CAROLE PNl

fagi irae: 1 pA¥ My Commisslon Expires
My Commission Expires: :3’53,,'}“\‘,# Janvary 15, 2001

T e e e
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Exhibit A

PARCEL 1:

LOT 2 IN LINCOLN MALL, BEING A SUDDIVISICH OF PART OF THE SOUTHWEST 1/4 OF
SECTION 22, TOWNSHIP 35 NORTH, RANGE 13, EAST OF THE THIRD PRINCIPAL MERIDIAN,
ACCORDING TO THE PLAT THEREQF RECORDED AS DOCUMENT 21840371, iIN COOK COUNTY,
ILLINQIS,

BARCLL, 2:

EASEMeNLS, CONTAINED IN THAT CERTAIN RECIPROCAL CONSTRUCTION QPERATION AND
EASEMENT ZGREEMENT DATED MARCH 7, 1972 AND RECORDED ON MARCH 24, 1972 AS DGCUMENT
NUMBER 21547103, AS AMENDED BY EASEMENT AGREEMENT RECCRDED ON MARCH 29, 1871, AS
DOCUMENT 21a4335ZF, AND BY DOCUMENT NO. 24099069, IN, ON , OVER, UPON AND UNDER
LOTS 1, 3, 4, & PAD & IN LINCOIM MALL SUBDIVISION AFORESMID NS PROVIDED THEREIN,

PARCEL 3:

EASEMENTS CONTAINED IN THAY fENTAIN TOTAL SITE AGREEMENT DATED MARCH 7, 1972 AND
RECORDED MARCH 24, 1972 AS DOCIN/ENT 21846182, AS RMENDED BY EASEMENT AGREEMENT
RECCRDED OR MARCH 23, 1973, AS DOUPLTHT ND. 21433856, ARD BY DOCUMENT NO.
24099069, IN, ON, OVER, UPON AND UNDER LOTS 12, 3, 4, 5, 8, 9, 10 11 AND 12 IN
LINCOLN MALL SUBDIVISION AFORESAID AS FROVIDED THERBIN,

~ WEC 98C-5-Lincain Mall:

Location: Lincoin Highway/Cicero Avenue, Malteson, Illinois
- Tax Parcel Number: 31-22-300-023

- I
RETURN w:bfqga,.ro»\ C,@D(S‘JG,/'
CHICAGO TITLE INSURANCE
NATIONAL BUSINESS GROUP
761G L) FRWY., SUITE 300
DALLAS, TEXAS 75251

Doc. # 98700252 Page 48 of 48




UNOFFICIAL COPY




