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SECOND MORTGAGE

THIS MORTGAGE, made Augusr 19, 1998, by and between Biagio's Gourmet
Foeds, Inc., an Illinois corporarnion {(hereinafter referred to as "Mortgagor'},

and Firast American Bank, an Illiic's banking corpeoration thereinafter referred
to as "Mortgagee");

WITNLRSSETH:

WHEREAS, Mortgagor is justly indebtad-to Mortgagee in the principal sum
of Four Hundred Eighty Thousand and No/100 Dollirs {$480,000.00), evidenced by
the certain Third Term Note of even dare herewith !fthe "Note'), made by Mertgagor
pursuant to the Loan and Security Agreement, diced July 10, 1598 between
Mortgagor and Mortgagee (the “Loan Agreement"), and macdza payable to the order of
and delivered to Mortgagee, in and by which Note the lfortgagor promised to pay
the principal sum and interest as set forth in the Notsz in installments as
provided in the Note, with a fipal maturity date occurring on January 1, 1999 (or
earlier as so provided in the Note).

NOW, THEREFORE, Mortgagor, to secure the payment of the rnriacipal sum
of money and the interest and other charges and sums due in aceordapze-with the
terms, provisions and limitations of this Mortgage, the Note (and all extinsions,
renewals, refinancings, modifications, amendments, and replacements thereof), and
the Loan Agreement and the performance of the covenants and agreements herein
contained by Mortgagor to be performed, and the performance of the covenants and
agreements contained in the Loan Agreement to be performed by the Mortgagor, and
also in consideration of the sum of One Dollar ($1.00) in hand paid, the receipt
of which is hereby acknowledged, doeg by these presents MORTGAGE and CONVEY unto
Mortgagee, its succesacrs and assigns, the real estate described on Exhibit A
attached hereto and all of its estate, vright, title and interest therein,
situated, lying and being in the City of Elk Grove Village, County of Cook, and
State of Illinois, which, with the property hereinafter described, is referred
to herein as the "Premises";

TOGETHER with all improvements, tenements, easeﬁents, fixtures, and
appurtenances thereto belonging, and all rents, issues, profits and monies for
80 long and during all such times as Mortgagor may he entitled thereto {which are
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pledged primarily and on a parity with the real estate and not secondarily},
including, without limiting the foregoing, if and to the extent owned by
Mortgagor: {a} all fixtures, fittings, furnishings, appliances, apparatus,
equipment and machinery including, without limitation, all gas and electric
fixtures, radiators, heaters, engines and machinery, beilers, ranges, ovens,
elavators and motorsg, bathtubs, sinks, water closets, basins, pipes, faucets and
other air-conditioning, plumbing and heating fixtures, mirrors, mantles,
refrigerating plants, refrigerators, iceboxes, dishwashers, carpeting, furniture,
laundry equipment, cooking apparatus and appurtenances, and all building
material, supplies and squipment now or hereafter delivered to the Premises and
intended tr be installed therein; all other fixtures and perscnal property of
whatever kid And npature at present contained in or hereafter placed in any
building stardivne on the Premises; such other goods, equipment, chattels and
perscnal property ur are usually furnished by landlords in letting cother premises
of the c¢haracter of the Premises; and 3ll renewals or replacements theregf or
articles in substitution therecf; and all proceeds and profits thereeof and all
of the estate, right, ticle and interest of the Mortgagor in and to all property
of any nature whatsoever, now or hereafter situated on the Premises or intended
to be used in connection witll the operation thereof; (b} all of the right, title
and interest of the Morctgagor it ond to any fixtures or personal property subject
to a lease agreement, conditional cale agreement, chattel mertgage, or security
agreement, and all deposits made thoerzon or therefor, together with the benefit
of any payments now or hereafter maae rueveon; {c) all leases and use agreements
of machinery, equipment and other personal property of Mortgagor in the
categories hereinabove set forth, under »pich Mprtgagor is the lessee of, or
entitled to use, such items; (d) all rents, jazome, profits, revenues, receipis,
leases, tenancies, licenses or other use agreereits or arrangements now existing
or hereafter created of the Premises or any paxt thereeof including any business
conducred thereon} with the right to receive and apgly the same tu indebtedness
due Mortgagee and Mortgagee may demand, sue for and récover such payments but
shall nor be required to do so; (e) all judgments, awaraa of damages and settle-
ments hereafter made as a result of or in lieu of any taking of the Premises of
any part thereof or interest therein under the power of eninent domain, or for
any damage (whether caused by such taking or otherwise) to uhe Premigses or the
improvements therecon or any part thereof or interest therein, inciud.ng any award
for change of grade of streets; (f) all proceeds of the conversicu, ~oluntary or
involuntary of any of the foregoing into cash or liguidated claimz:. (g} any
monies on deposit for the payment of real estate taxes or spetCial azsezsments
against the Premises or for the payment of premiums on pelicies of fire and other
hazard ingurance covering the collateral described hereunder or the Premises, and
all proceeds paid for damage done to the collateral described hereunder or the
Premises; and (h) all substitutions, replacements, additions and proceeds,
including insurance and condemnation award proceeds, of any of the foregoing
property: it being understood that the enumeration of any specific articles of
property shall in no way exclude or be held to exclude any items of property not
specifically mentioned. All of the land, estate and property hereinabove
described, real, personal and mixed, whether affixed or annexed or not {except
where otherwise hereinabove specified) and all rights hereby conveyed and
mortgaged are intended so to be as a unit and =2re hereby understood, agreed and
declared to form a part and parcel of the real estate and to be appropriated to
the use of the real estate, and shall be for the purposes of this Mortgage deemed
to be real estate and conveyed and mortgaged hereby. As to any of the property
‘aforesaid which [notwithstanding the aforesaid declaration and agreement) dces
.not so form a part and parcel of the real estate, this Mortgage is hereby deemed
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to be, as well, a gecurity agreement under the Uniform Commercial Code in effect
in the jurisdiction in which the Premises are located (hereinafter referred to
as the "UCC") for the purpose of creating a security interest in such property,
which Mortgager hereby grants to Mortgagee as Secured Party (as defined in the
UCcC), securing the indebtedness and obligations of Mortgagor, and Mortgagee shall
have in addition to its rights and remedies hereunder all rights and remedies of
a Secured Party under the UCC. As to the abcve personal property which the UCC
classifies as fixtures, this instrument shall constitute a fixture filing and
financing statement under the UCC.

Mortgagor covenants (a) that it is lawfully seized of the Premises,
(b} that the same are subject only to (i) the liens, encumbrances, conditions,
resctrictions, easementsg, leases, and other matters, rights or interests disclosed
in Schedule B {(or an egquivalent section or portion) of the mortgage locan title
insurarnce policy deliversed te Mortgagee, and (ii) mathers disclosed in writing
by Mortgagor to Mortgagee, and {(¢) that it has good right, full power and lawful
authority to convey and mortgage the same and that it will forever defend the
Premises aid the quiet and peaceful pcecssession of the same against the lawful
claims of a)Jl perscons whomscever.

TC HAWVE AND TO HOLD the Premises unto the Mortgagee, 1i%5 successors and
assigns, foreve:l, for the purposes and uses herein set forth.

IT T!3 FURTHER UNDERSTOCOD AND AGREED THAT:

1. Maint n.nce, Repair and Resastoration of Improvementsa Payment of
Prior Liens. Mortgegor shall (a) promptly repair, restore or rebuild any
buildings or improvemenbha now or hereafter on the Premises which may become
damaged or be destroyed: /(i) keep the Premises in good condition and repair,
without waste, and free from mechanics' liens or cother liens or claims foxr lien
not expressly subordinated tc¢ the lien hereof (except for mechanics’' liens being
contested in goed faith and az t~ which adequate reserves have been set aside in
conformity with generally accepier, accounting principles consistently maintained
by Mortgagor}: (c) pay when due aay indebtedness which may be secured by a lien
or charge on the Premises supericy o the lien hereocf, and upen regquest exhibit
satigfactory evidence of the discharge of such prior lien to Mortgagsge;
(d) complete within a reasonable time  /ali public improvements and any building
or buildings now or at any time in proacess of construction upon the Premises;
{e) comply with all requirements of law, minicipal ordinances, or restrictions

of record with respect to the Premises ana tne use thereof; (f) make alterations
in the Premises only in accordance with plansand specifications duly approved
by Mortgagee; (g} suffer or permit no chang: in the general nature of the
occupancy of the Premises, without Mortgagee's (wyitten consent; (h} initiate or
acquiesce in no zoning variation or reclassificat’ on, without Mortgagee's written
congent; {i} pay the indebtedness secured hereby whei due according to the terms
hereof or of the Loan Agreement and the Note.

2. Payment of Taxes. Mortgagor shall pay. befurs any penalty attaches
(except to the extent diligently contested in good  £anith by appropriate
preoceedings and provided proper reserves are establisicd on the books of
Mortgagor), all general taxes, and shall pay special taxes, sp32vial assesaments,
water charges, sewer service charges, and cther charges against the Premises when
due, and shall furnish to Mortgagee paid tax receipts within Six:y (60) days
after the final due date of such taxes. Mortgagee reserves the ticht to reqguire
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Mortgagor to make monthly depoeits into an escrow account established and
controlled by Mortgagee for the payment of taxes under terms and in an amount
satisfactory to Mortgagee.

3. Ipsurance. Mortgager shall cause all kuildings and improvements
now or hereafter situated on the Premises to be insured against loss or damage
by £fire and such other hazards as may be requested from time to time by
Mortgagee, including. but not limited to, hazards ordinarily insured against by
other companies similarly situated in operating like businesses and properties,
and including comprehensive public liability insurance as required by Mortgagee
and f£lcocod 1nsurance if the Premises lie within an area designated by any
government " sgency as a fleood risk area. All policies of insurance to be
furnished hereunder shall be in formg, companies and amounts satisfactory to
Mortgagee, with noytgagee clauses attached to all policies in favor of and in
form satisfactory to Mortgagee, including a provision requiring that the coverage
evidenced thereby shall-not be terminated or materially modified without thirty
{30) days' prior writtep notice to Mortgagee. Without limiting the generalicy
of the foregoing, property and casualty insurance shall be in amounts and forms
insuring the full replacemen. cost of fixed assets of Mortgager. All policies
shall name Mortgagee as an additiconal insured and as loss payee. Mortgager shall
deliver all policies, including-edditional and renewal policies, to Mortgagee,
and, in the case of insurance about ' ro expire, shall deliver renewal policies not
less than ten (10} days prior to their recvective dates of expiration. Mortgagor
shall not take out separate insurance soncurrent in form or contributing in the
avent of logs with that required te be miirtained hereunder unless Mortgagee is
included thereon under a standard mortgagtes . clause acceptable to Mortgagee.
Mortgagor shall immediately notify Mortgagee wheonver any such geparate insurance
is taken out and shall promptly deliver to Mortcacee the pelicy or policies of
such insurance. Unlese the Mortgagor shall provide the Mortgagee with the
evidence of insurance required herein, the Mortgagee muy purchase insurance at
the Mortgagor’'s expense to protect the Mortgagee’'s intarest in the Premises.
This insurance may, but need not, protect Mortgagor’s inceiests. The coverage
that the Bank may purchase may not pay any claim that the Murtaagor makes or any
claim that is made against the Mortgagor in comnection with'the Premises. The
Mortgagor may later cancel any insurance purchased by the Mortgagee, but only
after providing the Mortgagee with evidence that the Mortgagoi has obtained
insurance as required by this agreement. If the Mortgagee purchases insurance
for the Premises, the Mortgager will be responsible for the costs =of that
insurance, including interest and any other charges the Mortgagee may impose in
connection with the placement of the insurance, until the effective date cf the
cancellation of expiration of the insurance. The costs of the insurance may be
added to Mortgagor’s total outstanding balance or cbligation. The costs of the
insurance may be more than the cost of insurance Mortgagor may be able to obtain
on Mortgagor’s own,

4. with In ar lication of Proceeds of
Insyrance. In case of loss or damage by fire or other casualty, Mortgagee is
authorized to (a) settle and adjust any claim under insurance policies which
inaure againat such risks, or (b) allow Mortgagor to agree with the insurance
company or companies on the amount to be paid in regard to such less. In either
case, Mortgagee is authorized to rellect and issue a receipt for any such
insurance money. At the option cf Mortgagee, such insurance proceeds tay be
applied in reduction of the indebtedness secured hereby, whether due or not, or
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may be held by Mortgagee and used to reimburse Mortgagor for the cost of the
rebuilding or restoration of buildings or improvements cn the Premises. Irre-
spective of whether such insurance proceeds are used to reimburse Mortgagor for
the cost of rebuilding or reastoration or neot, and irregpective of whether such
insurance proceeds are or are not adequate for such purpose, the buildings and
ifprovements shall be so restored or vebuilt so as to be of at least equal value
and substantially the same character as prior to such damage or destruction. If
the c¢ost of rebuilding, repairing or restoring the building and improvements can
reasonably exceed the sum of TWENTY-FIVE THCUSAND AND 00/100 DOLLARS
{$25,000.00), then Mortgagor shall obtain Mortgagee's approval of plans and
specificanions for such work before such work shall be commenced. In any case,
whare the [iisurance proceeds are made available for rebuilding and restoration,
guch proceadsshall be dishursed in the manner and under the conditions that
Mortgagee may /cequire and upon Mortgagee being furnished with satigfactory
evidence of tiizescimated cost of completion thereof and with architect's
certificates, waivernof lien, contractor's and subcontractors' sworn statements
and other evidence Of cost and pavments so that Mortgagee can verify that the
amounts digbursed from time to time are represented by completed and in place
work and that the werk'iG tree and clear of mechanics' lien claims. If the
estimatad cost of completicii exceeds the amount of the insurance proceeds
available, Mortgagor immediately shall, on writien demand of Mortgagee, depoait
with Mortgagee in cash the amouar/of such estimated excess cost. No payment made
pricr to the final complecion of rl0s work shall exceed ninety percent (90%) of
the value of the work performed from time to time, and at all times the
undigbursed balance of the proceeds ‘emiining in the hands of the disbursing
party shall be at least sufficient to pay tor the cost of completion of the work
free and clear of liens. Any surplus which may remain out of the insurance
proceeds after payment of the cost of buildine or restoration shall, at the
option of Mortgagee, be applied on account of t’ie indebtedness secured hereby or
be paid to any party entitled thereto, without-intezasgt.

5. Condemnation. Mertgagor hereby assigna  vransfers and sets over
unto Mortgagee the entire proceeds of any award or any ¢luim for damages for any
of the Premises taken or damaged under the power of ‘eninient domain or by
condemnacion., Mortgagee may elect to apply the proceeds ¢f the award upon or in
reduction of the indebtedness secured hereby, whether due or rot, or make the
proceeds available for restoration or rebuilding of the Premises. Irrespective
of whether such proceeds are made available for regtoration or rebuilding, and
irrespective of whether such procseds are adequate for such purpcse, the
buildings and improvements shall be restored or rebuilt in accordance with plans
and specifications to be submitted to and approved by Mortgagee. In the event
said proceeds are made available for rebuilding or restoration, the proceeds of
the award shall be disbursed in the manner and under the conditions that
Mortgagee may require and paid out in the same manner as provided in Secticn 4
hereof for the payment of insurance proceeds toward the cost of rebuilding or
restoration. In such event, if the estimated cost to complete rebuilding or
restoration exceeds the proceeds of the condemnation awards, Mortgagor immediate-
ly shall, on written demand of Mortgagee, deposit with Mortgagee in cash the
amount of such excess cost. Any surplus which may remain out of any such award
after payment of such cost of building or restoration shall, at the option of
Mortgagee, be applied on account of the indebtedness secured hereby or be paid
to any party entitled thereto, without interest.
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6. £ (o) £ . If the payment of the indebtedness
‘gecured hereby or any part thereof is extended or varied or if any part of any
security for the payment of the indebtedness secured hereby is released or
additional security is taken, all persons now or at any time hereafter liable
therefor, or interested in the Premises, shall be held to assent to such
- extension, variation, or taking of additional security or release, and their
liability and the lien and all provisions of this Mortgage shall continue in full
force, the right of recourse against all such persons being exprescsly reserved
by Mortgagee, notwithstanding such extension, variation, taking of additiocnal
gegurity or release.

7. Bffect of Chanqes in Laws Regarding Taxation. In the event of the

enactment afcrr) this date of any law of the state in which the Premises is
located deducting yrom the value of the land for the purpose of taxation any lien
thareon, or imposiug upcn Mortgagee the payment of the whole or any part ¢f the
taxea or assessmenti or.charges or liens herein required to be paid by Mortgagor,
or changing in any way rhe laws relating to the taxation of mortgages or debts
secured by mortgages or licctgagee's interest in the Premises, or the manner of
collection of taxes, so as ho affect this Mortgage or the indebtedness secured
hereby or the helders thereol, then, and in any event, Mortgager, upon demand by
Mortgagee, shall pay such taxes-or-assessments, or reimburse Mortgagee therafor,
provided, however, that if in the-coinion of counsel for Mortgagee {(a) it might
be unlawful to require Meortgagor to maka such pavment or (b} the making of such
payment might result in the imposition of interest beyond the maximum amount
permitted by law, then and in such event, Mortgagee may elect, by notice in
writing given to Mortgagor, to declare alliof the indebtedness secured hereby to
ke and become due and payable sixty (60) days sfter the giving of such notice,

8. Mortgage as Security. The proceeds ol the loan secured hereby are
toe be disbursed by Mortgagee to Mortgagor in accoardance with the provisions
contained in the Loan Agreement. All advances and /indebtedness arising and
aceruing under the Loan Agreement from time to time, whetiler or not the total
amount therecf may exceed the face amount of the Note, snill be secured hereby
to the same extent as though the Loan Agreement were fully insorporated in this
Mortgage. In the event of any inconsistencies or conflicts between this Mortgage
and the Loan Agreement, the terms of the Loan Agreement shall govein and control.

9. Mortgagee's Performance of Defaulted Acta. In case of default
herain, Mortgagee may, but need not. make any payment or perform any act herein
required of Mortgagor in any form and manner deemed expedient, and may, but need
not, make full or partial payments of principal or interest on prior
encumbrances, if any, and purchase, discharge, compromise or settle any tax lien
or other prior lien or title or claim thereof, or redeem from any tax sale or
forfeiture affecting the Premises or consent to any tax or assessment or cure any
default of the landlord in any lease of the Premises. All monies paid for any
of the purposes herein authorized and all expenses paid or incurred in connectiocn
therewith, including attorneys' fees, and any other monies advanced by Mortgagee
in regard to any tax or any leases of the Premises or to protect the Premises and
the. lien of this Mortgage, shall be so much additional indebtedness secured
hereby, and shall become immediately due and payable on demand and with interest
therson at the rate per annum applicable under the Note upon and after an Event
of Default under the Loan Agreement. Inaction of Mortgagee shall never be
congidered as a waiver of any right aceruing to it on account of any default on
the part of Mortgagcr.
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10, Mertgagee's Reliance on Tax Billa. Mortgagee in making any payment
hereby authorized: (a) relating to taxes and assessments, may do so according
to any bill, statement or estimate procured from the appropriate public office
without inquiry into the accuracy of gsuch bill, statement or estimate or inta the
validity of any tax, assessment, sale, forfeiture, tax lien or title or claim
therecf; or (b} for the purchase, discharge, compromise or gettlement of any
other prior lien, may do so without inquiry as te the validity or amount of any
claim for lien which may be asserted,

N Acceleration of Indebliedness in Case of Daefault. If {a) default
is made in thé due and punctual payment of the principal {(or any parti{s) ther=sof)
of the Note, or/the Mortgagor fails to pay, within (10} days after the date on
which paywent Zaec20f is due, any installment of interest on the Note or any
gther sum due and pavable under the Loan Agreement, the Note, or this Mertgage;
cr (b) default shall e made in the due observance cor performance of any other
of the covenants, agrecments or conditions herein contained, required to be kept
or performed or observed (ov Mortgagor; or (c) default shall be made in the due
observance or performance 0of any of the covenants, agreements or conditions
contained, required to be kept or observed by Mortgagor in any other instrument
given at any time te secure the payment of the Nots; or (d) an Event of Default
ghall occur under the Loan Agreem¢nt; or (e) Mortgagor or any guarantor of the
indebtedness gecured hereby becomes i nsolvent or bankrupt or admits in writing
itg inability to pay its debts as they/magure, or makes an assignment for the
benefit of creditors, or applies for or copsents to the appointment of a trustee
or receiver for a major portion of its propgriy or business; or (f) any petition
ig filed or procesding is commenced for any acrzachment, levy, or seizure of any
property of Mortgager or any guarantor of the ipdebtedness subject to a lien in
favor of Mortgagee; or any judgment or judgments, writ or writs, warrant or
warrants of attachment, or any similar process or/processes in an aggregate
amount in excess of $25,000.00 shall be entered or filed ggainst Mortgagor or any
guarantor of the indebtedness or against any property or.assets of Mortgagoer or
any guarantor of the indebtedness and remains unvacated, unbsnded or unstayed for
a period of sixty (60} days; or (g) bankruptcy, reorganizaticn, arrangement,
insolvency or liquidation proceedings or other proceedings for relief under any
bankruptcy law or similar law for the relief of debtors is insticuvted by or
againgt Mortgagor or any guarantor of the indebtedness and, if institdtea against
Meortgagor or any guarantor of the indebtedness, are allowed against Mecrgagor or
any guarantor of the indebtedness or are consented to or are not digmissed within
gsixty (60) days after such institution, then and in every such case if aefault
shall be continuing the whole of the indebtedness secured hereby shall, at once,
at the option of Mortgagee, become immediately due and pavable without notice to
Mertgagor.

s, Dus la _-- rance. Mortgagee may at its option
accelerate the maturity date of the indebtedness evidenced by the Note, whereupon
the whole of the indebtedness secured hereby shall at once become immediataly due
and payable {without any cure or grace peried), if Mortgagor shall (whether
voluntarily or by operation of law), without the prior written consent of
Mortgagee, sell, mortgage, encumber, hypothecate or otherwige tranafer the
Premises or any part thereof, or otherwise cease to own the Premiges.

1), Application of Punds. If while any insurance proceeds or condemna-
tion awards are being held by Mortgagee to reimburse Morxtgagor for the cost of
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rebuilding or restoration of buildings or improvements on the Premises, as set
forth in Sectione 4 or 5 hereof, or while Mortgagor is holding deposits for the
payment of taxes, Mortgagee shall be or become entitled to, and shall accelerate
‘the indabtedness secured hereby, then and in such event, Mortgagee shall be
entitled to apply all such insurance proceeds and condemnation awards and
deposits then held by it in reduction of the indebtedness secured hereby, and any
excess held by it over the amount of indebtedness then due shall be returned te
Mortgagor or any party entitled therato, without interest.

4. fForeclomuzre; Bxpense of Litigation. When the indebtedness hereby

secured, oY ‘any part thereof, shall become due, whether by acceleration or
otherwise, Morcaagee shall have the right to foreclose the lien of this Mortgage
for such indelteunass or part thereof. In any c¢ivil action to foreclose the lien
of this Mortgage, iLrare shall be allowed and included as additicnal indebredness
in the order or judaient for sale all expenditures and expenses which may be paid
or incurred by or on /Uehalf of Mortgagee for attorneys' fees, appraiser's fees,
outlays for documentary and cxpert evidence, stencgraphers' charges, publication
costs, and costs {which muy be. estimated as to items to be expended after entry
of the order or judgment} (of procuring ail such abstracts of title, title
ssaxrcheg and examinations, title insurance policies, Terrens certificates, and
similar data and assurances with respect to title as Mortgagee may deem
reagonably necessary either to prusecute such civil actions or to evidence to
bidders at any sale which may be had pursuant to such order or judgment the true
condition of the title to or the value-cd the Premises. All expenditures and
expenaes of the nature mentioned in this Jedtion, and such expenses and fees as
may be incurred in the procection of the Preanisas and maintenance of the lien of
this Mortgage, including the fees of any attcczriey employed by Mortgagee in any
litigation or proceeding affecting this Mortazge, the Note or the Premises,
including probate, pankruptcy and appellate proceedings. or in preparations for
the commencement cor defense of any proceeding or tireatened c¢ivil actions or
proceeding shall be immediately due and payable by Mosrgagor, with interest
thereen at the rate of interest applicable under the Note »j2n the occurrence of
an Bvent of Default under the Loan Agreement, and shall be secured by this
Mortgage.

A el i

AT
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15, Application of Proceeds of Forsclosure Sals. The prucieds of any
foreclosure sale of the Premises sghall be distributed and applied, in the
following order of priority: firgt, on account of all costs and - rxpenses
incident to the foreclosure proceedings, inciuding all such items as are
mentioned in Section 14 hereof; second, all other items which may under the terms
hereof or the Loan Agreement constitute secured indebtedness additional to that
evidenced by the Note, with interest thereon as provided herein or in the Loan
Agreement; third, all principal and interest remaining unpaid on the Note; and
fourth, any overplus to Mortgagor, its successors Qr assigns, as their rights may
appear,

16. Appointment of Receiver. Upon, or at any time after the filing

of a complaint to forecloge this Mortgage, the court in which such complaint is
filed may appoint a receiver of the Premises. Such appointment may be made
either before or after sale, without notice, without regard to the sclvency or
inBolvency of Mortgagor at the time of application for such receiver and without
regard to the Lhen value of the Premises or whether the same shall be then
occupied as a homesgtead, and Mortgagee or any holder of the Note may be appeinted
-as8 such receiver., Such receiver shall have power to collect the rents, issues
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and profics of the Premises during the pendency of such foreclosure suit and
during the full statutory period of redemption, whether thers be redemption or
not, as well as during any further times when Mortgagor, except for the
intervention of such receiver, would be entitled to collect such rents, igsues
and profits, and all other powers which may be necessary or are usual in such
cases for the protecticn, possession, control, management and operation of the
Premises during the whole of such pericd. The court from time to time may
authorize the receiver to apply the net income in his hands tc the payment in
whole or in part of: (a) the indebtedness secured hereby, cor by any judgment or
order foreclosing this Mortgage, or any tax, special assessment or other lien
which may %o or become superior to the lien hereof or of such decree, provided
such application is made pricr to foreclosure sale; and (b} the deficiency in
cage of a saleand deficiency.

17. "Mortoagee's Right of Possession in Case of Default. In any case
in which under tns grovisiong of this Mortgage, Mortgagee has a right to
institute foraclosure yroceedings, whether before or after the whole indebtedness
securad hereby is declared to be immediately due, or whether before or after the
institution of legal proccenings to foreclose the lien hereof or before or aftaer
sale thereunder, forthwith, vpon demand of Mertgagee, Mortgagor shall surrender
to Mortgagee and Mortgagee snall be entitled to take actual possession of the
Premises or any part thereof perconally, or by its agent or attorneys. In such
event Mortgagee in its discretion-puv, in accordance with law, enter upon and
take and maintain possession of all lor =2ny part of the Premises, together with
all documents, books, records, papers aid accounts of Mortgagor or the then owner
of the Premises relating thereto, and may exclude Mortgagor, its agents or
servants, wholly therafrom and may as attoriey .in fact or agent of Mortgagor, or
in its own name as Mortgagee angd under the powers herein granted, hold, operate,
manage and control the Premises and conduct the business, if any, thereof, either
perscnally or by its agents, and with full power to sise such measures, legal or
equitable, as in its discretion or in the discretion »f 1ts successors or assigns
may be deemed proper or necessary to enforce the pay«eat or security of the
avails, rents, issues, and profits of the Premises, including actions for the
recovery of rent, actions in forcible detainer and acticns’in distress for rent,
and with full power to: ({aj cancel or terminate any lease ¢r sublease for any
cause or on any ground which would entitle Mortgagor tc caucel the same;
(b} elect to disaffirm any lease or sublease which is then suburdilaete to the
lien hereof: (¢) extend or modify any then existing leases and Lo make new
leases, which extensions, modifications and new leases may provide folc Lerms to
expire, or for options to lessees to extend or renew terms to expire, beycad the
maturity date of the indebtedness hereunder and beyond the date of the issuance
of a deed or deeds to a purchaser or purchasers at a foreclosure sale, it being
understood and agreed that any such leases, and the options or other such
provigions to be contained therein, shall be binding upon Mortgager and all
persons whose interests in the Premises are subject to the lien of this Mortgage
and upen the purchaser or purchasers at any foreclosure sale, notwithstanding any
redemption from a foreclosure of this Mortgage, discharge of the indebtedness
secured hereby, satisfaction of any foreclosure decree, or igsuance of any
certificate of sale or deed to any purchaser; {d} make all necegsary or proper
repairs, decorating, renewals, replacements, alterations, additicns, betterments
and improvements to the Premises as to it may seem judicious; {e) insure and
reinsure the same and all risks incidental to Mortgagee's possgession, operation
and management thereof; and (f) receive all of such avails, rents, issues and
profits, hereby granting full power and authority to exercise each and every of
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the righvs, privileges and powers herein granted at any and all times hereafter,
without prior notice to Mortgagor provided that Mortgagor shall give subsequent
notice thereof. Mortgagee shall not be obligated to perform or discharge, nor
does it hereby undertake to perform or discharge, any obligation, duty or
liability under any leases. Mortgagor shall and does hereby agree to indemnify
and hold Mortgagee harmless of and from any and all liability, loss, damage, or
expense (including reasonable attorneys' fees} which Mortgagee may or might incur
under said leases or under or by reason of the assignment thereof and of and from
any and all claims and demands whatscever which may be asserted against it by
raason of any alleged obligations or undertakings on its part to perform or dis-
charge any <f the terms, covenants or agreements contained in said leases.
Should Mortgigfe incur any such liability, loss or damage, under said leases or
under or by rezsoa of the assignment therecf, or in the defense of any claims ox
demande, the amouny therecf, including costg, expenses and reasonable attorneys'
feag, shall be securesa hereby, and Mortgagor shall reimburse Morrgagee therefor
immediately upon dems:d.

i8. Application of Income Recsived by Mortgagea. Mortgagee, in the

exercige of the rights and pcwers cenferred herein, shall have full power to use
and apply the avails, rents, issuves and profits of the Premises Lo the payment
of or on account of the fcllowing, 'irn such order as Mortgagee may determine:

{a} to the payment of ‘the operating expenses of the Premises,
including cost of management, estaklicshed claims for damages, if any, and
pramiums on insurance hereinabove authouized;

{b) to the payment of taxes aud spaecial assessments now due or
which may hereafter become due on the Premises;

(c) to the payment of all repairs, -zeplacements, alterations,
additions, betterments, and improvements of the Premisss and of placing the
Premises in such conditicn as will, in the judgment’ ol Mortgagee, make it
readily marketable;

(d) to the pavment of any indebtedness secured h:reby or any
deficiency which may result from any foreclosure sale.

_ 19. Rights Cumulative. Each right, power and remedy herein cruferred
upon Mortgagee is cumulative and in addition to every other right, power or
remedy, express or implied, given now or hereafter existing, at law or in egquity,
and each and every right, power and remedy herein set forth or otherwise so
existing may be axercised from time to time as coften and in such order as may be
deemed expedient by Mortgagee, and the exercise or the beginning of the exercise
of one right, power or remedy shall not be a waiver of the right to exercise at
the same time or thereafter any other right, power or remedy, and no delay or
omiasion of Mortgagee in the exercise of any right, power or remedy accruing
hersunder or arising otherwise shall impair any such right, power or remedy, or
be construed to be a waiver of any default or acquiescence therein.

20. llinois Morega el w. In the event
that any provision in this Mortgage shall be inconsistent with any provigion of
the Illincis Mortgage Foreclosure Law (Sections 735 ILCS 5/i5-1101 et ged.,
Illinois Compiled Statutes) (herein called the "Act"), the provigions of the Act
shall take precedence over the provisions of this Mortgage, but shall not
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invalidate or render unenforceable any other provision of this Mortgage that can
be construed in a manner consistent with the Act. If any provision of this
Mortgage sgshall grant to Mortgagee any rights or remedies upon default of
Mortgagor which are more limited than the rights that would otherwise be vested
in Mortgagee under the Act in the absence of said provision, Mortgagee shall be
vested with the rights granted in the Act to the full extent permitted by law.
Without limiting the generality of the foregoing, all expenses incurred by Mort-
gagee %o the extent reimbursable under Sections 735 ILCS 5/15-1510 and 15-1512
of the Act, whether incurred before or after any decree or Jjudgment of
foreclosure, and whether enumerated in Section 14 of thig Mortgage, shall be
added to tha indebtedness gecured by this Mortgage or by the judgment of feoreclo-
sure.

21, waiver of Statutory Rights. Mortgagor shall not apply for or avail
itaelf of any apgpraisal, valuation, stay, extansion or exemption laws, or any so-
called "Moratorium Maws, " now existing or hereafter enacted, in order to prevent
or hinder the enforcemant or foreclosure of this Mortgage, but hereby waives the
benefit of such lawsy Mortgager, for itgelf, and all who may claim through or
under it, waives any anc_ 210 right to have the property and estates comprising
the Uremises marshalled upon any foreclosure of the lien hereof and agrees that
any court having jurisdicrion o foreclose such lien may order the Premises sold
as an entirety. Mortgagor doe3 hereby expressly waive any and all rights of
redemption from any order, judgment or decree of foreclosure of this Mortgage on
behalf of Mortgagor and each and eva;y person acquiring any interest in or title
to the Premises subsequent to the date of)this Mortgage. Mortgagor does hereby
further expressly waive, to the extent-puv or hereafter permitted by law, all
rights of reinstatement of this Mortgage pursuant to Section 15-1602 of the Act.

22, Waiver of Notice. No action for/the enforcement of the lien or
of any provision hereof shall be subject to any Z<fense which would not be good
and avallable to the party interposing same in an {ction at law upon the HNcte.

23, Release upon Payment and Discharqge of Mortigagor's Qbligations.
Mortgagee shall release thig Mortgage and the lien thereof Ly proper instrument
upon payment and discharge of all indebtedness secured hereby, 1n accordance with
the terms and conditions in the Note and the Loan Agreement, zud including a
reagsonable fee to Mortgagee for the execution of such release.

24, Piling and Recording Fees. Mortgagor will pay &l1i)filing,
registration or recording fees, and all expenses incident to the execulion and
acknowledgement of this Mortgage and all federal, state, county, and municipal
taxes, and cther taxes, duties, imposts, assessments and charges arising out of
or in connection with the execution and delivery of the Note and this Mortgage.

25, Compliance With Lawa. Except as disclosed in writing to Mortgagee
on or before the date hereof, the Premises and its present use cemplies, and at
all times shall comply, with all applicable laws and governmental regulations
including, without limitation, all applicable federal, state and local laws
pertaining to air and water quality, hazardous waste, waste disposal, air
emissions and other environmental matters, all zoning and other land use matters,
and utility availability. Except as disclosed in writing to Mortgagee on or
before the date hereof, neither Mortgagor nor, to the best of Mortgagor's
knowledge, any previous owner or occupier of the Premises, used, generated,
stored or dispogsed of, on, under or about the Premises any Hazardous Materials.




R YRR R

" UNOFFICIAL COPY

-12-

For purposes of this Mortgage, Hazardous Materials shall mean and include any
hazardous substance, hazardous material, toxic substance, solid waste, cr any
pollutant or contaminant now or hereafter defined as such in {or for purposes of)
the Comprehensive Environmental Response, Compensation, and Liability Act, any
go-called applicakle "Superfund” or "Superlien" or "Nen-priority lien" law, the
Toxic Substances Control Act, or the Resocurce Conservation and Recovery Act, all
as amended from time to time. Purther, to the best of Mortgagor's knowledge,
except as disclosed in writing to Mortgagee on or before the date herecof, the
Premises does not contain any underground tanks and does not contain and has not
in the par¢ contained any asbestos-containing material in friable form. Mortga-
gor shall rrotect, indemnify and held harmless Mortgagee, its directors,
officers, emwlcyees, agents, successors and assigns, from and against any and all
loss, damage, ‘ost, expense cor liability (including atteornevs' fees and costs)
directly or indicoctly arising out of or attributable to the use, generation,
manufacture, product.on, storage, release, threatened release, discharge,
disposal or presence »f Hazardous Materials or asbestos on, under or abcut the
Premises including witheout limitation {a} all foreseeable consequential damages;
and (b) the costa of any regquired or necessary repair, cleanup or detoxification
of the Premises and the preprrarion and lLuplementation of any closure, remedial
or other required plams. This . indemnity shall survive the payment of the Note
and the reconveyance or relcaze of the lien of this Mortgage, or the
extinguishment of the lien by “fireclosure or action in reconveyance or
extinguishment or deed in lieu of foreciosure. Thig indemnity shall not apply
to any claims, losses, liabilities, dimages, penalties, and expenses which are
incurred by the Mortgagee sclely as a dircct result of any act or omission of
Mortgagee and which are not the result, in wbdle or in part, of any pre-existing
condition or event. In the event that any  investigation, site monitoring,
containment.,, clean-up, removal, restoration or cther remedial work of any kind
or nature (the "Remedial Work") is reasonably necessary or desirable under any
aﬁplicable local, state or federal law or regulaticn, »2uy judicial order, or by
any governmental entity or person because of, or in ccouestion with, the current
or future presence, suspected presence, release or suspected release of any
Hazardous Materials in or about the air, soil, ground water, surface water or
soil vapor at, on, about, under or within the Premises (or any portion thereof},
Mortgagor shall within thirty (30) days after written demand rfor performance
thereof by Mortgagee (or such shorter period of time as may be reyulred under any
applicable law, regulation, order or agreement), commence and’ LChereafter
diligently prosecute to completion, all the Remedial Work. All Remedial Work
shall be performed by contractors approved in advance by Mortgagee, and unuer the
supervision of a consulting engineer approved by Mortgagee. All costs and
expenses of Remedial Work shall be paid by Mortgagor including, without limica-
tion, Mortgagee's reasonable attorneys' fees and costs incurred in connection
with monitoring or review of the Remedial Work. In the event Meortgager shall
fail to timely prosecute to completion, the Remedial Work, Mortgagee may, but
ghall not be required tc, cause the Remedial Work to be perfozmed and all costs
and expenses thereof, or incurred in connection therewith, shall become part of
the indebtedness secured hereby.

26, Indenmnity. Mortgagor agrees to indemnify and hold harmless
Mortgagee from and against any and all losses, liabilities, suits, obligatiens,
finaa, damages, judgments, penalties, claims, charges, costs and expenses
{including attorneys' fees and disbursements) which may be imposed on, incurred
or paid by or asserted against Mortgagee by reason or on account ¢of, or in
connection with, (a) any willful misconduct of Mortgagor or any default by
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Mortgagor hersunder or under any other documents executed at any time to secure
the payment of the Note, (b) Mortgagee's good faith and commercially reasonable
exercise of any of its rights and remedies, cr the performance of any of its
duties, hereunder or under any other documents executed at any time Lo secure
payment of the Note, (¢) the constructicn, reconstruction or alteration of the
Premises, (d} any negligence of Mortgagor, or any negligence or willful
migconduct of any lessee of the Premises, or any of their respective agencs,
contractors, subcontractors, servants, employees, licensees or invitees or
le) any accident, injury, death or damage to any person or property cccurring in,
on or about the Premises or any street, drive, sidewalk, curb or passageway
adjacent thereto, except for the willful misconduct or gross negligence of the
indemnified parson. Any amount payable to Mortgagee under this Section shall be
due and pavable within ten (10} days after demand therefor and receipt by
Mortgagor of a _utitement from Mortgagee setting forth in reasonable detail the
amount claimed and tie basig therefor, and such amounts shall bear interest, from
and after the date /such amounts are paid by Mortgagee until paid in full by
Mortgagor, at the rate/~f interest applicable under the Note upen the ocgurrence
of an Evanc of Default under the Loan Agreement. Mortgagor's obligations under
this Section shall not be afiected by the absence or unavailability of insurance
covaring the same or by the/ failure or refusal by any insurance carrier to
perform any obligation on itg gart under any such pelicy of covering insurance.
If any claim, action ar proceeding is made or brought against Mortgagor and/cr
Mortgagee which is subject to the inidamnity set forth in this Section, Mortgagor
ghall resiast or defend against the same,~if necegsary, in the name of Mortgagee,
by attorneys for Mortgagor's insurance carrier (if the same is covered by
insurance) or ctherwise by attorneys apprcved by Mortgagee. Notwithstanding the
foregoing, Mortgagee, in its discretion, may crgage its own attorneys to resist
or defend, or assigt therein, and Mortgagor eiasnll pay, or, on demand, shall
reimburgse Mortgagee for the payment of, the reasorabkle fees and disbursements of
Mortgagee's attorneys.

-13-

27. Giving of Notice. Any notice which eithey party hereto may desire
or be required to give to the other party shall be in writing and shall be given
in peracn or by the mailing thereof by certified mail addresied. to Mortgagor at:
Biagic's Gourmet Foods, Inc., 2416 Estes Streat, Elk Grove'Village, Illinois
60007 or to Mortgagee at: First American Bank, 1650 Louls Avenue, ElkK Grove
village, Illinois 60007, or at such other place as any party herety sy by notice
in writing designate as a place for service of notice.

2B. Miacel eous .

(a) This Mortgage, and all provisions hereof, shall extend to
and be bhinding upon Meortgagor and its successcrs, grantees and assigns, any
subsequent owner or owners of the Premises and all persons claiming under cr
through Mertgagor, and the word "Mortgager" when used herein shall include all
such pergons and all persons liable for the payment of the indebtedness secured
hereby or any part thereof, whether or not such persons shall have executed
the Note or this Mortgage., The word "Mortgagee" when used herein shall include
the successors and assigns of Mortgagee named herein, and the holder or
holders, from time to time, of the Note. The word "indebtedness" when used
herein shall include the principal sum evidenced by the Note, together with
all intarest, additicnal interest, and late charges thereon and other sums due
thereunder and all other sumg due to Mortgagee under the Loan Agreement or this
Mortgage. The word "Note" when used herein shall include all extensions,
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renewals, refinancings, modifications, amendments, and replacements thereof.

(b) In the event one or more of the provisions contained in this
Mortgage or the Note or in any other security documents given t¢ secure the
payment of the Note shall for any reason be held to be invalid, illegal or
unenforceable in any respect, such invalidity, illegality or unenforceability
shall, at the option of Mortgagee, not affect any other provision of this
Mortgage, and this Mortgage shall be construed as if such invalid, illegal or
unenforceable provision had never been contained herein or therein. This
Mortgase shall be construed and governed by the laws of the State of Illineis.

{(#) At all times, regardless of whether any loan proceeds have
besen digburier., this Mortgage secures (in addition to any loan proceeds
disbursed from vime to time) the payment of any and all expenses and advances

" due to or incuried hy Mortgagee in comnection with the indebtedness secured
hereby, provided, 'zwever, notwitnstanding anything tc the contrary herein,
the total aggregate irdebredness secured by this Mortgage shall not exceed an
amount equal to two (2} times the face amount of the Note.

g (d) No offset rr claim that Mortgagor now has or may have in the
future against Mortgagee shail Telieve Mortgagor from paying any amounts due

~ under the Note or from performirc-any other obligations contained herein or
secured herebhy.

(e) Mortgagor shall not hy act or omission permit any building
or other improvement on the Premises not'scubiect to the lien of this Mortgage
to rely on the Premises or any part thereof rc'any interest therein to fulfill
any municipal or governmental requirement, ard-Mortgagor hereby assigns to
Mortgagee any and all rights to give congent for all or any portion of the

- Premises or any interest therein to be used. S$imilariy, no building or other
improvement on the Premises shall rely on any premises ot subject to the lien
of this Mortgage ox any interest therein to fulfild any governmental or

" municipal requirement. Mortgagor shall not by act or omission impair the
integrity of the Premises as zoned for its present or intended use. Any act
or omisgion by Mortgagor which would result in a violztion of auy ¢f the provi-
gions of this Section shall be void.

{£) Mortgagee shall have the right to inspect the Premises at
all reasonable times and access thereto shall be permitted for that purpose.

IN WITNESS WHEREOP, Mortgagor has executed this instrument the day and
year first written above.

Biagio's Gourmet Foods, Inc.
A/
A

/j
BY ;"

Salvatore Cirrincione,
President

e e,

Thomas Cirrincione
Vice President

SELELLEG
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STATE CF ILLINOCIS

1y \
V. y
COUNTY OF ( Lftf"’t/l ,

S ,

I/wlitiiﬂg'¥ (UCLLL{U*THL-u a Notary Public in and for said County in
the State aforesaid, DC HEREBY CERTIFY THAT Salvatore Cirrincione and Thomas
Cirrincione, personally known to me and known by me to he the President and Vice
President, respectively, of Biagio's Gourmet Foods, Inc. in whose name the above
and foregsing instrument is executed, appeared before me this day in perscn and
acknowledgecd’that they signed and delivered the said instrument as their free and
voluntary acl. #nd as the free and voluntary act of said Biaglio’'s Gourmet Foods,
Inc., for the{uses and purposes therein set forth, and the said Salvatore
Cirrincione thenland there acknowledged that he, as custodian of the corporate
geal of said Biagil’s Gourmer Foods, Inc. did affix the gaid corpcrate seal to
saild instrument as his-Zree and veluntary act and as the free and voluntary act
of said Biagio's Gourmel Foods, Inc., for the uses and purposes therein set
torch.

V‘K GIVEN under my hand and Netarial Seal thlsl dav of (lmtyQAéyj“

ke D Fee e

Notary Public

My Commission Expires:

EOF ILLINOIS
puﬂucsmTEOF
N A MISSION EXP. DEC 82001
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EXHIBIT A
Legal Description

Lot 28 (except from said Lot 28 in the West 1,288.79 feet as measured along the
North Line therecf and except also from said Lot 28 that part lying East cf a
straight line running through a point 1,53%.79 feet, as measured at right angles
toe and {acwn from the Mid-Point of the West line of said lot, East of and
parallel with the West line of said Lot and said West line extended South to its
Intergectica /rith the South line of said Lot extended West) in Centex Industrial
Park Unit No 5, being a Subdivision in Section 35, Township 41 North, Range 11
East of the Third Principal Meridian, in Cook County, Illineis.

PIN # 08-35-200-02)

Commonly known as: 241k @stes Street
Elk Grave Village, IL &00C7
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