UNOFFICIAL COPY i

—-—-—.._..... .

2435 California
Chicago, llinais

MORTGAGE
ILLINOIS REAL ESTATE 9895?683

2555/0011 53 001 Page 1 of 13
1998~-10-26 14:06:03
Caok Caunty Recorder 87.50

This Mortgage ('Marzage”) is made and Lmercd into by the undersigned NOEL GEWARGES
and NOFAL GEWARGES swith an address of J¢ M i I 60028
(the ' Mortgager') in favor oI lOWARD TODD HORBERG an Hhnois fimited partnership (the

"Lender") as of the date set fortt onithe last page of this Mortgage
ARTICLE 1. MCRTGAGE/SECURITY INTEREST

1.1 Grant of Mortgage/Security Interect. The Montgagor hereby mortgag2s and warrans,
conveys, grants and collateraily assigns to the Lenzer the Mortgaged Property (defined below) to
secura all of the Montgagos's Obligations (defined Leirw) ta the Lender The intent of the parties
hereto is that the Mortgaged Property secures all Obitzations of the Mortgagor to the Lender,
whether now or hercafter evisting. between the Mortgagor and the-Lender or in favor of the Lender,
mclucing, without hmitation, any note, any loan or security apreement, any !ease, any other
mortgage, deed of trust or other pledge of an interest in real or personz) property, any guaranty, any
letter of credit or reimburs2ment agreement or banker’s acceptance, a:iv-agreement for any other
services or credit extended by the Lender to the Mortgagor even though not ‘specifically enumerated
herewr, and any other agreement with the Lender {together and individually, the "/.oan Documents”).
Notwithstanding anytfung 1o th: contrary herein, the amoum secured hereby shalt not exceed
$1.000.000

1.2 "Mortgaged Property’ means all of the following, whether now owned or existing or
hereatier acquired by the Marteagor. wherever located all the real estate descrbed below ot in
£xhibit A attached hereto (the " Land"), together with all buildings, structures, fixtures, equipment
and furnishings used in conaection with the operation of the Land and improvements, and ali other
improvenients now or hereafter constructed, affixed or locared thereon (the "Improvements™) (the
Land and the Improvements collectively the ""Premises'), TOGETHER with any and all easements,
nghts-of-way, heenses. privileges, and appurtenances thereto, and any and all leases or other
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agreements for the use or occupancy of the Premises, all the rem:s, tssues, profits or any proceeds
therefrom and all security deposits and any guaranty of a tenant’s oblgations thereunder
(coltectively the " Rents"); all awards as a result of condemnation, eminent domain or other decrease
in value of the Premises and all insurance and other proceeds of the Premises.

The Land is described as in Exhibit A attached to this Mortgage.

Address: 2435 Calitorma PIN #13-25-424-008
Chicago, llinois 605 4 7

1.3 "Obligzcions” means all loany by the Lender to NOEL GEWARGES and NOFAL
GEWARGES, inciuding those loans evidenced by a note or notes dated Ot 2 1998, in the
initial principal amount-af $150,000, and any extensions, renewals, restatements and modifizations
thereof and all principal, interest, fees and expenses relating thereto (the "Note"); and also means
all the Mortgagar’s c'ebts, iishifities, obligations, covenants, war-anties, and duties to the Lender.
whether now or hereater existing st incurred, whether liquidated or unliquideted, whether ahsolute
or contingent, whether anising out cfthe Loan Documents or otherwise, and regardless of whether
such Obligations arise out of existing oi future credit granted by the Lender to any Mcrtgagor, to any
Mortgagor and others, to others guaranteed, endorsed or otherwise secured by any Mortgagor or to
any debtor-in-possession/successor-in-interest of ary Mortgagor, and prncipal, interest. fees,
expenses and charges relating to any of the foiesoing, including, without limitation, costs and
expenses of collection and enforcement of this Morigzge, attorneys’ fees of bath inside and outside
counsel and environmental assessment remediation cosis:, The interest rate and maturity of such
Obligations are as described in the documents creating the iiidebtedness secured hereby.

1.4 Homestead. The Premises are nct the homesiead of the MWintgagor.  If so, the Mortgagor
releases and waives all rights under and by virtue of the homestead =xé:aption laws of the State of
Hlinots.

1.5 Revolving Loan. O If checked here, this Mortgage is given to secure a.revelving credit
facility and secures not only present indebtedness, but also future advances, woedher such tuture
advances are obligatory or are to be mede at the option of Lender, or otherwise as ure o be made
within twenty (20) vears following t1e date hereof Nothing here:n shall be construed as meaning
that such revolving indcbtedness has a term of twenty (20) years. The amount of revolving
indebtedness secured hereby may increase or decrease from time to time, however, the princ.pal
amount of such revolving indebtedness shall nat ary one time exceed the amount of $100,000,000
plus interest thercon, and other casts, zmounts and disbursements as provided herein and in the other
Loan Documents.

Ref- 125%35/1
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ARTICLE 1. WARRANTIES AND COVENANTS

1t addition 1o all other warranties and covenants of the Maortgagar under the Loan Documents
which are expressly incorporated herein as part of this Mortgage, including the covenants to pay and
perform all Obhigations, and while any part of the credin granted the Mortgagor under the Loan
Documents is availabie or any Obligations of the Mortgagor 10 the Lender are unpaid or outstanding,
the Morigagor contrnuously warrants and agrees ds fottows:

2.1 Warranty of Title/Possession. The Mortgagor warrants that it has sole and exclusive title
10 and possession of the Premises, excepting only the following " Permitted Encumbrances”.
restrictisins and casemenis of recqrd. and zoning ordinances (the terms of which arc and will be
comphed with-and ir the case of easements, are and will be kept free of encroachments), taxes and
assessments notvat due and payable and those Permitted Encumbrances set forth on Exhibit B
attacked hereto (iicept that if no Exhibit B is attached, there will be no additional Permutted
Encurnbrances) The li¢a of this Mortgage, subject only to Permitted Encumbrances, is and will
continue to be a valid firsand only lien upon all of the Mortgaged Praperty.

2.2 Maintenance; Wuste; Altzration. The Mortgagor will maintain the Premises in good and
tenantable condition and will restoes s7 replace damaged or destroyed improverments with items of
at leas: equal wility and vaue. The Motgasor will not commit or permit waste to be committed on
the Premises  The Mortgagor will not remaie, demolish or materially alter any past of the Premises
withont the Lender’s prior written consent, exCep! the Maortgagor may remove a fixture, provided
the fix-ure is promptly repliced with another fixtureof at least equal utility. The replacement fixture

will be subject to the pno-ity lien and sccunty of this Mortgage

2.3 Transfer and Liens. The Mongager will not, ‘without the prior writien consent of the
[.ender, which may be withheld in the Lender's sole and absciute discretion, e'ther voluntarily or
involuntanly (a) sell, assign, 1zase or transter, or permit to be soir, assigned, leased or transferred,
any part of the Premises, or anv interest therein, or (b) pledge or otiicraise encumber, create or
permir to exist amy mortgage pledie, lien or claim for hien or encumbtance upon any part of the
Premiscs or interest theremn, except fur the Permitted Encumbrances

2.4 Escraw. Intentronaly Omitted

2,5 Taxes, Assessments und Charges. To the extent niot paid to the Leader under 2.4 above, the
Mortg:agor will pay betore they become delinquent all taxes, assessments and other charges now or

RBef 11693671
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hereafter levied ar assessed against the Premises, againgt the Lender based tgon s MOTtEage or
the Obligations secured by this Mortgage, or upon the Lender’s interest in the Premises, and deliver
10 the Lender receipts showing timely payments.

98353685

2.6 Insurance. The Mortgagor will continually insure the Premises against such penils or hazards
as the Lender may require, in mounts, with acceptable co-insurarce provisions, not fess than the
unpaid balance of the Obligations or the full replacement value of the Improvements, whichever is
less. The policies will contain an agreement by each insurer that the policy will not be terminated
or modified without at least thirty (3) days’ prior written notice ta the Lender and will contain a
mortgage clause acceptable tc the Lender; and the Mortgagar will take such other action as the
Lender mxy r=asonably request to ensure that the Lender wilt receive (subject to no other interests)
the insuranze proceeds from the Improvements The Mortgagor hereby assigns all insurance
proceeds to and irrevocably directs, while any Obligations remain unpaid, any insurer to pay to the
Lender the praceeds of all such insurance and any premium refund, and authorizes the Lender to
endorse the Mortgagors riéme to effect the same, to make, adjust or settle, in the Morgagor’s name,
zny claim on any insuriice policy relating to the Premises. The proceeds and refunds will be
applied in such manner as the L<nder, in its sole and absolute discretion, determunes to rebuilding
of the Premises or to payment of the Obligations, whether or not then due and payable.

2.7 Condemnation. The Mortgages will pay to the Lender all compensation received for the
taking of the Premises, or any part thereci. by a condemnation proceeding (including payments in
compromise of condemnation proceedings), 2ad Ml compensation received as damiges for injury
fo the Premises, or any part thereof. The compensazion will be applied in such manner as the Lender,
in its sole and absolute discretion, determines to reouilding of the Premises or to payment of the
Obligations, whether or not then due and payable.

2.8 Environmental Martters. The following warranties and covenants are subject to those
¢xceptions set forth on Exhibit C attached hereto (except that if no #zhibit C is atiached, there will
bie no exceptions) There exists no uncorrected violation by the Murtgazor of any fuderal. state of
local laws (including statutes, regulations, ordinances or other gov:mmental restrictions and
requirements) relating o the discharge of air pollutants, water pollurants or-proeass waste water or
otherwise relating to the environment or Hazardous Substances as hereinafter defin2d. whether such
laws currently exist or are enacted in the future {collectively " Environmental Lar¢s'*). The term
"Hazardous Substances” will mean any hazardous or toxic wastes, chemicals or oth2r substances,
the generation, possession or uxistence of whizh is prohibited or governed by any Environmental
Laws. The Morigagor is not subject 10 any judgment, decree, order or citation, or a pa:ty to (or
threatened with) any litigation or administrative proceeding, which asserts that the Mortgagor (a) has
violated any Environmental Laws; (b) is required to clean up, remove or take remedial or other
action with respect to any H:zardous Substances (collectively "Remedial Action"), or (¢ s
required to pay all or a portion of the cost of any Remedial Action, as a potentially responsible party.
Except as disclosed on the Borrower’s envirormental questionnaire provided to the Lender, there

Hef: "126935/1 4
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are r.ct now, nor to the Mortgagor's knowledge afler reasonable investigation have there ever been,
any Hazardous Substances (ar tanks or other facilities for the storage of Hazardous Substances)
stored, deposited, secycled or disposed of on, under or at any real estate owned or occupied by the
Mortpragor during the periods that the Mortgagor owned o occupied such 1eal estate, which if
present on the real estate or i soils or grourd water, cuuld requite Remedial Acuon. To the
Mostzagor's knowledge. there are no proposed or pending charges in Envirormental Laws which
would adversely affect the Mortgagor or its buswess, and there are no conditions existing currently
or hkelv to exist while the Loan Documents are in effect which would subject the Mortgagor to
Remedial Actien or other liabihity  The Mortgagor curcently complies with ¢nd will continue ta
timelv comaly with all applicable Environmental Laws, and will provide the Lender, immediately
upo receipi..copies of any correspondence, notice, complaint, order or other document from any -
source asserting or alleging any circumstance or condition which requires or may require a financial
conzrbution by the Mortgawar or Remedial Action or other responsc by or on the part of the
Mortgagor under Eivironmental Laws, or which seeks damages or civil, criminal or punitive
pens lties from the Mortagor for an alleged violation of Environmental Laws. [n the event of any
suct circumstances or condision, the Mortgagor agrees, at its expense and at the request of the
Lencler, to permit an environmen:al audit solely for the benetic of the Lender, to be conducted by the
Iender or an independent agent selected by the Lender and which may not be relied on by the
Mor gagor for any purpose. This provisions shall not refieve the Mortgagor from conducting its own
enmvironmental audits or taking any other s.ejss necessary to comply with Environmental Laws.

The Mortgagor hereby sepresents and wartants that the execution and delivery of this Mortguye
15 n0” o transfer of ‘real propery,” as "real propeity’ s defined in the lllinois Responsible Property
Trarster Act (765 1LCS 9C/1 et sexq), as said Act way be amended from time to time, or, if the
excention and delivery of this Mortgage 15 "real propenty” as defined in said Ay, then the Mortgagor
hierclyy represents and warrants that it has comphed with tiie prowisions thereof

2.9 Assignment. The Mortgagor will not assign, in whole or in part. without the Lender’s prior
written consent. the rents, issues or profits arising trom the Premises

2.10 Right of Inspection. The Lender may at all reasonable times enter and irspect the Premises.

2.11 Waivers by Mortgagor. To the greatest extent that such rights may tep-bhe lawfully
warved. the Mortgagor hereby agrees for stself and anv person claiming under the Morigage that it
will waive and will not, at any time, insist upon or plead or in any manner whatsoever clam or take
any Fencfit or advantage of (a) any excmption, stay, extension or moratorium law now or at any time
hereefer in force; (b} any law now or hereafter in force providing for the valuation or appraisements
of the Premises ar any part thereof priar to any sale or sales thereof to be made pursuant to any
prov.sion herein contained or pursuant to the decree, Judgement or order of any court of competent
junseistion, (¢) to the extent permitted by law, any law now or at any time hereatter made or enacted
granting a right 10 redeern from foreclosure or any other rights of redemption in connection with
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fareclosure with foreclosure of this Martgage, {(d) any statute any time hercafier in force; or (e) any
right to require marshaling of assets by the Lender.

2, 12 Assignment of Rents and Leases, The Mortgagor assigns and transfess to the Lender, as
additional security for the Obligations, all right, title and interest of the Mortzagor in and all leases
which now exist or hereafter may be exccuted by or on behalf of the Mortgagor covering the
Premises and any extensions or renewals thereof, together with all Rents, it being intended that this
is an absolute and present assignment of the Rents. Notwithstanding that chis assignment constitutes
a present assignment of leases and rents, the Mortgagor may collect the Rents and manage the
Premises, but only if and so long as a default has not occurred. If a default accurs, the right of the
Mortgagor-t4 coliect the Rents and {0 manage the Premises shall thereupen automatically terminate
and such rignt, ingether with other rights, powers and authorizations contained herein, shall belong
exclusively to thy Lsnder. This assignment confers upon the Lender a power coupled with an interest
and cannot be revoxes hy the Mortgagor. Upon the occurrence of a default, th2 Lender, as its option
without notice and without seeking or obtaining the appointment of a recetver or taking actual
possession of the Preiiises may (a) give notice to any tenant(s) that the tenani(s) should begin
making payments under their izaz¢ agreement(s) directly to the Lender or its designee; (b) commence
a foreclosure action and file a raotion for appointment of a receiver, or (c) give notice to the
Mortgagor that the Mortgagor should collect alt Rents arising from the Premises and remit them to
the Lender upon collection and that the Mo'tzagor should enforce the terms of the lease(s) to ensure
prompt payment by tenant(s) under the lease(s) All Rents received by the Mortgagor shall be held
in trust by the Mortgagor for the Lender. All such'payments received by the Lender may be applied
in any manner as the Lender determines to paymexs required under this Mortgage, the Loan
Documents and the Obligations  The Mortgagor agr<e: to hold each tenant harmiess from actions
relating to tenant's payment of Rents to the Lender.

ARTICLE Ifl. RIGHTS AND DUTIES CF 1%E LENDER

In addition to all other rights (including setoff) and duties oi the Lender under the Loin
Documents which are expressly incorperated herein as & part of this Norigage, the following
provisions will also apgly:

3.1 Lender Authorized to Perform for Morigagor, If the Morigagor fails 10 perform any of
the Mortgagor's duties or covenants set forth in this Mortgage, the Lender may perfoas ihe duties
or cause them 1o be performed, including, without limitation, signing the Mortgagor's name or
paying any amount su required, and the cost, with interest at the default rate set forth in the Lozn
Documents, will immediately be due from the Mortgagor to the Lender from the date of expendiwi-e
by the Lender to date of payment by the Mortgagor. and will be one of the {bligations secured by
this Mortgage  All acts by the Lender are hereby ratified and approved, and the Lender will 1ot be
liable for any acts of commission or omission, nor for any errors of judgment or mistakes of fact or
law

kef: 12433571 6
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ARTICLE TIV. DEFAULTS AND REMEDIES

The Lender may vnforce its nghts and remedies under this Mortgage upon default. A default will
occur +f the Mortgagor fails ta comply with the terms of any Loan Documents (including this
Mortgage or any guaranty by the Morigagor) or a demand for payment is made under a demand Joan,
or the Mortgagor defaults on any other mortgage affecting the Land, or if any other obligor fails to
comply with the tesms of arv Loan Documents for which the Mortgagor has given the Lender a
guaranty or pledge  Upon the occurrence of a default, the Lender may declare the Obligations to be
immediately due and pavable

4.1 Cuniv'ative Remedies; Waiver. In addition to the remedies for default set forth in the Loan
Documerts, inciuding acceleration, the |ender upon default will have all other rights and remedies
for default avziiable by law or equity including foreclosure of this Mortgage The rights and
remedies specitied heren are cumulative and are not exclusive of any rights or remedies which the
lender would otherwise have With respect o such nights and remedies.

(a) Receiver; Mortgagee-Ju-Possession. (‘pon the commencement or during the pendency of
anv action to foreclose this Mortgage, the Lender will be entitled, as 2 matter of right, without
notice o1 demand and without givingbond or other security, and without regard to the solvency
Jf msolvency of the Mongauor or to the value of the Premises, to have a seceiver appointed for
all or any part of the Premises. which recerver wiil be authorized to collect the rents. issues and
profits of the Premises during the pendency f such foreclosure action, and until discharged, and
1o hold and apph such rents, issues and profits/ wazn so collected. as the court will from time 10
ume direct. Without himitation of the foregoing, the Mongagor hereby autharizes the Lender to
be placed ir possession of the Premises during foreclosure, whether the Premises are residential
of not, and. for so long as the Lender shall remain in possession.of the Premises, the L ender shall
have the power and authority to operate, manage and contzol the Premiscs, including, without
limitation, the vight 1o receive the cents, issues and profits of the Premises, perform all
maintenance and make all repairs and replacements, enter into leases 2nd amend, cancel, renew,
modity and terminate the same

(b) Agreement to State Foreclosure Statutes. The Mortgagor agrees ihatsn the event of
forectosure of this Mortyage. the Mortgagor wilk be bound by the provisions of Sectien 735 [LCS
5°15-110) eLseg as the same may be amended or renumbered from time to time, wiigiicver may
be applicable o the Premises, permitting the Lender (at its option) to waive the “ight to a
deficiency judgement and shorten the length of the redemption period in the event of the
foreclosure

{¢) Waiver by the Lender. The Lender may permit the moertgagor to attempt to remedy any
default without waiving its nghts and remed:es hereunder, and the Lender may waive any default
withaut waiving any other subsequent or prior default by the Mortgagor. Furthermore, delay on

Ref. 12689101 7
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the part of the Lender in exercising any right. power aor privilege hereunder or at law will not
operate as a waiver thereof, nor will any single or partial exercise of such right, power or privilege
preclude other exercise thereof or the exercise of any other right, power or privilege. No waiver
or suspension will be deemed to have occurred unless the Lender has expressly agreed in writing
specifving such waiver or suspension.

(d) Attorneys’ Fees and Other Costs. Attorneys’ fees and of her costs incurred in connection
with foreclosure of this Mortgage may be recovered by the Lender and included in any judgement
of foreclosure.

ARTICLE V. MISCELLANEOLS

In addition tal) other miscellaneous provisions under the Loan Documents which are expressly
incorporated as a part.of this Mortgage, the following provisions will also apply:

5.1 Term of Mortgage. The Lien of this Mortgage shall continue in full force and effect until
this Mortgage is released.

5.2 Time of the Essence. Ttme i3 0f the essence with the respect to payment of the Obligations,
the performance of all covenants of t'ie mortgagor and the paytaent of taxes, assessments, and
simifar charges and insurance premjums.

5.3 Subrogation. The Lender will be subrogzted to the lien of any mortgage or other lien
discharged, in whole or i part, by the proceeds of the nste or other advances by the Lender, in which
event any sums otherwise advanced by the Lender shall‘he immediately due and payable, with
interest at the default rate set forth in the Loan Documents fiom the date of advance by the Lender
to the date of payment by the Mortgagor, and will be ond of the obligations secured by this
Mortgage.

5.4 Choice of Law. Foreclosure of this Mortgage will be governed by the laws of this state in
which the Mortgaged Property is located. For all other purposes, the choice of law specified in the
Loan Documents will govern.

5.5 Severability. ‘Invalidity or unenforceability of any prcvision of this Morigage shat nut affect
the validity of enforceability of any other provision.

5.6 Entire Agreement. This mortgage is intended by the Mortgagor and the Lender as a final
expression of this Mortgage and as a complete and exclusive statement of i:s terms, there being no
conditions to the full effectivencss of this Mortgage. No parol evidence of any nature shall be used
to supplement or modify any terms.

Ref: 124925/1
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£.7 Subordination Clause. This Mortgage is a Junior Mortyage, the lien of which 1s junior and
subordinate to that certain morngayge securing indebtedness in the amount of $168,508.00 dated
March 24, 1998, o Legend Mortgage Company and recorded on July 11, 1997 at the Cook County
Recarder’s Office as Document Number 98313298 or any refinance of said mortgage in an amount
not 10 exceed $250.000, and it ts a sovenant hereot that a default or the occurrence of an event of
default under said prior mortgage. or the Note secured thereby, or under any other collateral or
security document cxecuted n connection therewith, shall constitute a default hereunder, in
consequence whereof the Lender hereunder may declare the entire remaining principal balance,
together with accrued interest thereon, to be at once immediately due and payable, and ia such case,
the Lender hereunder may then avail itself of all remedies reserved herein for defaults, or may pursue
any niuht or remedy in accordance avith the Jaws of the State of Hinoss.

IN WITNELS WHEREQF, the undersigned has’have exccuted this MORTGAGE as of

O& 264, 1998

N()F;L GEW. A%S_)

kaf  2.691%70
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STATE OF ILLINOIS : 89596'@'—5“—---——

COUNTY OF COOK

S,

I 'lw\""ﬂ*r Moran . a Notary Public in and for said County, in the State
aforesaid, DO HEREBY CERTIFY THAT Noel Gewarges and Nofal Gewarges, who are personally
known to me to be the same persons whose names are subscribed to the foregoing instrument,
respectively, appeared before me this day in person and acknowledged that they signed an< delivered
the said instrument as their own free and voluntary act and as the free and voluntary act for the uses
and purposes therein set forth.

GIVEN wder my hand and Notarial Seal this_ 245 day of_etnlorr
1998,

Notary Publi
———
'm:ﬂh Mbrﬁ\h

T'yped Name:

OFFICIAL SEAL
TIMOTHY F MORA N

NOTARY PUBLIC 51 ATE OF ILLNAIS
MY COMMISS'ON FXPIRES 08/1810) ¥

My commission expires.

Notarial Seal

This document was prepared by and
after recording should be mailed to:

CHUHAK & TECSON, P.C.
Attn: James B. Gottlieb

225 West Washington Street
Sune 1300

Chicago, Itlinois 60606

Ref  126915/)
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EXHIBIT A S Y
98859685 ¢
Leval Descrii

LOT 19 AND THE SOUTH 10 FEET OF THE LOT 20 IN BLOCK 4 IN HARRIET
FARLIN'S SUBDIVISION OF TUE WEST ' OF THE SOUTHEAST 1/4 OF
SECTION 25, TOWNSHIP 40 NORTH, RANGE 13 EAST OF THE THIRD
PRINCIPAL MERIDIAN, IN CCOK COUNTY, ILLINOIS.

13-35-424-008

Permanent 1ndex Number.
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EXHIBIT B
Permitted Encumbrances

90955685

. Mortgage descrited in Section 5 7.

2, Taxes not yet due and payable.

Ref- 1169151 12
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EXHIBIT C
Environmental Matters







