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THIS MORTGAGE, ASSIGNMENT OF LEASES AND RENTS AND
SECURITY AGREEMENT (this “Morgagc™), made as m"t‘;e_l day of October 1998, by
NORTH RIVERSIDE ASSOCIATES LIMITED PARTNERSHIP, an lllinois limited

.

partnership, having its principal place of business c/o Next Realty L.L.C., at One Morthfield o

Plaza, Suite 210, Northfield, Illlinois 60093 (“Mortgagor”), to and for the benefit of John
Hancock Real Estate Finance, Inc., having ils principal place of business at John Hancock Place,
T-53, 200 Clarendon Street. Boston, Massachusetts 02116 (“Mbrtgaggg”}.

WITNF‘QSETH

- — . e W

To sccure the payment of an indebtedness in the principal sum of Three Million
Nine Hundred Thousand and No/190 Dollars ($3,900,000.00), lawful money of the Unned States
of America, to be paid with interest and all other sums and fecs payable according to a cereain
mortgage note dated the date herect made by Mortgagor to Mortgagee (the mortg‘:lg,e ‘note,
together with al] extensions, rencwals Or modifications thercof, being hereinafter collectively
called the “Note”; and the loan evidenced by the Note being hercinafter referred 1o as the
“Loan™) and all indebtedness, obligations, liabilities and expenses due hereunder and under any
other Loan Document (as hereinafter defined) {the mdebtedness, interest, other: sums, fees,
obligations and all other sums due under the Note zndfor hereunder and/or any other Loan
Document being collectively called the “Indebtedness™s, Mortgagor has mortgaged, given,
granted, bargained, sold, alienated, enfeoffed, conveyed, _onﬁrmcd pledged, assigned and
hypothecated and by these presents does mortgage, give, grani; bargair, scll, atien; enfeoff.

convey, confirm, pledge, assign and hypothceatc unto Mongagee and hereby grants unto
Mortgagee a security interest in the following property and rights, waeiber now owned or held or

hereafter acquired (collectively, the “Mortgaged Property™):

GRANTING CLAUSE ONE .

All right, title and interest in and to the real property or prﬁpenies describad on |

Exhibit A hereto {collectively, the “Land™),
GRANTING CLAUSE TWO

All additional lands, cstates and dcvc[opmcnt rights hereafter acquired by
Mortgagor for use in connection with the Land and the development, of the Land and alk
additional lands and estates therein which may, from time to time, by supplcment.il morngage or
otherwise, be expressly made subject to the lien thereof (collectively, the “Additional Land’ ’)

varegses
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GRANTING CILAUSE THREE

Any and all buildings, structures, fixtures, additions, enlargements, extensions,
modifications, repairs, replacements and improvements now or hereafier [ocated on the Land or
any part thereof (collectively, the “Improvements™; the Land, the Additional Land and the
Improvements hereinafter collectively referred to as the “Real Property™).

GRANTING CLAUSE FOUR

All easements, riphts-of-way, strips and gores of land, streets. ways, alleys,
passages, sewe: rights, water, water courses, water rights and powers, 0il, gas and mineral rights,
air rights and development rights, zoning rights, tax credits or benefits and all cstates, rights,
titles. interests, priviseges, liberties, tenements, hereditaments and appurienances of any nature
whatsoever in any way 1&longing, relating or pertaining to the Real Property or any parn thereof
and the reversion and reversions, remainder and remainders and all land lying in the bed of any
street, road or avenue, opened or proposed, in front of or adjoining the Land or any part thereof
10 the center line thereof and ali the-cstates, rights, titles, interests, dower and rights of dower,
curtesy and rights of curtesy, propurty. posscssion, claim and demand whatsocver, both in law
and in equity. of Mortgagor in, of and..o-the Real Property and every part and parcel thereof.
with the appurtenances thereto.

GRANTING CLAUSE FIVE

All machinery, equipment, fixrures aid uther property of every kind and nature
whatsoever owned by Mortgagor or in which Mortgages” has or shall have an interest (to the
extent of such interest) now or hereafier located upon the Rea'-Property or appurtenant thereto
and usable in connection with the present or future operation and orcupancy of the Real Property
and all building cquipment, materials and supplies of any raiure whatsoever owned by
Mortgagor or in which Mortgagor has or shall have an interest (1o the-cxtent of such interest)
now or hereafier located upon the Real Property or appurtenant thereto or Usable in connection
with the present or future operation and occupancy of the Real Property, including but not
limited 10 all heating, ventilating, air conditioning, plumbing, lighting, conunwieations and
elevator machinery, equipment and fixtures (hereinafter collectively called the “Equinment”™) and
the right. title and interest of Mortgagor in and to any of the Equipment which may be subject {0
any security agreements (as defined in the Uniform Commercial Code of the State in which the
Mortgaged Property is located (the “Uniform Commercial Code™) superior, inferior or pari passu
in lien 1o the lien of this Mortgage. In connection with Equipment which is leased to Morgagor
or which is subject to & lien or security interest which is superior to the lien of this Mortgage, this
Mortgage shall also caver ail right, title and interest of each Monigagor in and to all deposits and
the benefit of all payments now or hereafter made with respect ta such Equipment.

™~
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GRANTING CLAUSE SIX

All awards or payments, including interest thereon, which may herctofore and

hereafter be made with respect to the Real Property or any part thercof, whether from the

exercise of the right of eminent domain (including but not limited to any transfer made in licu of

or in anticipation of the exercise of said right}, or for a change of grade or for any other injury to
or decreasc in the value of the Real Property.

GRANTING CLAUSE SEVEN

Ait-leases and subleases (including, without limitation, all guarantees thereof) and

other agreements ufftcting the use, enjoyment and/or occupancy of the Real Property or any part

thereof, now or hereafier entered into (including any use or occupancy :u'rangcmcnts crealed

pursuant to Section 365{p}-of Title 11 of the United States Code (the “Bankruptey C J;gg yor
otherwise in connection yith the commencement or continuance of any ban!\ruptcy, '

reorganization, arrangeraent, insvivency, dissolution, receivership or similar proceedmgs or-any

assignment for the benefit of crediiors in respect of any tenant or occupant of any pomdm of the
Real Property), together with any Gxtension or renewal of the same (the “Leases™] and all

income, rents. issues, profits, revenues ane nroceeds including, but not fimited to, all 011 and gas
or other mineral royalties and bonuses from ke Real Property (including any pavments m.elved
pursuant (o Section 502(b) of the Bankruptcy-Code or otherwise in connection with the
commencement or continuance of any bankruptcy, reorganizatior, arrangement, m:,olvency
dissolution, receivership or similar proceedings or usy-assignment for the benefit of creditors in
respect of any tenant or occupant of any portion of the ‘R<¢a! Property and all claims s a creditor
in connection with any of the foregoing) (the “Rents™) and all proceeds from the sale,
cancellation, surrender or other disposition of the Leases and the sight to receive and apply the
Rents to the payment of the Indebtedness.

GRANTING CLAUSE EIGHT

All procecds of and any unearned premiums on any insurance policies coverirg
the Real Property or any part thereof including, without limitation, the right to scceiva arid appy
the proceeds of any insurance, judgments or settlements made in lieu thereof, for dzmage to the
Rea! Property or any part thereof,

GRANTING CLAUSE NINE

All tax refunds, including interest thercon, tax credits and tax abatements and the
right 10 receive or benefit from the same, which may be payable or nvailable with respect to the
Real Property.

?8183686
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GRANTING CLAUSE TEN

The right, in the namc and on behalf of Mortgagor, to appear in and defend any
action or procceding brought with respect to the Real Property or any part thereof and to
commence any action or proceeding to protect the interest of Mortgagee in the Real Property or
any part thereof,

GRANTING CLAUSE ELEVEN

All accounts receivable, utility or other deposits, intangibles, contract nghts,
interests, estate’or other claims, both in law and in equity, which Mortgagor now has or may
hereafter acquirc iz the Real Property or any part thercof.

GRANTING CLAUSE TWELVE

All rights which-Mortgagor now has or may hercafter acquire to be indemnified
and/or held harmless from any liability, loss, damage, cost or expense (including, withoul
limitation, attorneys’ fees and disbursetents) relating to the Real Property or any part thereof.

GRANTING CLAUSE THIRTEEN

All plans and specifications/ maps. surveys, studies, reports, contracts,
subcontracts. service contracts, management contracts, franchise agreements and other
agreements, franchises, trade names. trademarks, symbols, service marks, approvals, consents,
permits, special permits, licenses and rights, whether goveinmental or otherwisz, respecting the
use, occupation, development, construction and/or operatici of the Real Property or any pan
thereof or the activitics conducted thereon or therein, or otherwise pertaining o the Reai Property
or any part thereof,

TO HAVE AND TO HOLD the above granted and described Mortgaged Property
unto and to the use and benefit of Mortgagee and the successors and assigns of Mortgagee
forever.

PROVIDED, HOWEVER, these presents are upon the express condition, if
Mortgagor shall well and truly pay to Mortgagee the Indehtedness at the time and in the tanner
provided in the Note and this Mortgage and shall well and truly abide by and comply with cach
and every covenant and condition set forth herein, in the Note and in the other Loan Documents,
these presents and the estatc hereby granted shall cease, terminate and be void.

PART | - GENERAL PROVISIONS

. AND Mortgagor covenants with and, where expressly stated below, represents

and warrants to Mortgagee that.
L. Payment of Indebtedness and Incorporation of Covenants, Conditions
and Agreements. Mortgagor shall pay the Indcbtedness at the time and in the manner provided

4
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in the Note, this Mortgage and the other Loan Documents. All the covenants, conditions and
agreements contained in the Note and the other Loan Documents are hereby made a part of this
Mortgage to the samc extent and with the same force as if fully set forth herein.

2. Warranty of Title Mortgagor has good and marketable title to the
Mortgaged Property; Mortgagor has the right to mortgage, give, grant, bargain, sell, alienate,
enfeoff, convey, contirm, pledge, lease, assign, hypothecaté and grant a security interest in the
Mortgaged Property; Mortgagor possesses an indefcasible fee estate in the Real Property; and
Morigagor owns the Mortgaged Property free and clear of all liens, encumbrances and Lhdf'[._.,ﬂb
whatsoever except those exceptions shown in the title insurance policy insuring the lien of this
Mortgage (this Morigage and the liens, encumbrances and charges shown as exceptions in such
title policy, hereinzfter collectively referred to as the “Permitted Encumbrances™). Mortgagor
shall forever warraiif, Gefend and prescrve such title and the validity and priority of the lien of
this Mortgage and shal! {“rever warrant and defend the same to Mortgagee against the claims of
all persons whomsoever,

3 Insurance: Cusualty,

(a8) . Mortgagor, at its sole cost and expense, shall keep the Mortgaged

Property insured during the term of this Mortgage for the mutual benefit of Mortgagor and
Mortgagcc against loss or damage by any perilcovered by a standard all risk of physicul loss”
nsurance policy including, without limitation, riov.and civil commotion, ‘vandalism, mdllctous
musch:ef, burglary, theft and mysterious dxsapp...ra.‘:f‘e in an amount (i) cqual to at least one

hundred percent (100%) of the then “full replacement zost” of the Improvements and Equipment, |

without deduction for physical depreciation aad (ii) such. that the insurer would not deem

Morigagor a coinsurer undcr such policies, The policics ot incurance carried in accordance with

this Paragraph 3 shall be paid annually in advance and shall contain the “Replacement Cost

Endorsement” with a waiver of depreciation, and shall have a dedusrible no greater than $10, 000 -

unless so agreed by Morigagee.

(b)  Mortgagor. at its soje cost and expense forthe muotual benefit of
Mortgagor and Mortgagee, shall also obtain and mdmtam {or cause to be mmr taired) durmg the -
term of this Martgage the following policies of insurance:

(ij Flood insurance if apy part of the Real Property is locaied in an,
area identified by the Secretary of Housirg and Urban Developmunt ay an ared thU’l[:
special flood hagards and in which flood insurance has been made available under thc
National Flood Insurance Act of 1968 (and any succcssor act thereto) in an amount at
least equal to the replacement cost with respect to the Improvements and Equipment
under said Act, whichever is less. ~

(i)  Comprehensive public liability insurance, including broad form‘
property damage, blanket contractual and personal injuries (including death rebuitmg

therefrom) coverages. .

686
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(i)  Rental loss insurance in an amount equal to at least one hundred
percent of the aggregate annual amount of all rents and additional rents payable by all of
the tenants under the Leases (whether or not such Leases are terminable in the event of a
fire or casualty). such rental !9ss insurance o cover rental losses for a period of at least
one (1) year after the date of the firc or casualty in question. The amount of such rental
loss insurance shall be increased from time to time during the term of this Mortgage as
and when new [.cases and renewal [.eases are entered into in accordance with the terms
of this Mortgage, to reflect all increased rent and increased additiona! rent payable by all
of the tenants under such renewal Leases and all rent and additional rent payable by all of
the tenants under such new Leases.

(iv)  Insurance against loss or damage from explosion of steam boilers,
air condivoning cguipment, high pressure piping, machinery and equipment, pressure
vessels or sirulur apparatus now or hereafter installed in the Improvements.

(v Such other insurance (including, without limitation, carthquake
insurance) as may fram time to time be reasonably required by Mortgagee in order to
protect its interests or, in theevent of a Secondary Market Transaction, as reguired by the
Rating Agencies {as such terme-are hereinafter defined).

(¢} Al policics ot-insurance (thc “Palicies’ "} required pursuant to this
Paragraph 3 (i) shall be issued by an insurer ,an»ﬁclory to. Mortgagee (and, in the event of a
Secondary Market Transaction, to the Rating Agercies), (ii) shall contain the standard New York
Mortgagee non-contribution clause naming Mortgag<c as the person to which all payments made
by such insurance company shail be paid, (iii) shall be inaintained throughout the term of this
Mortgage without cost to Mortgagee, (iv) shall be deliveien to Mortgagee, (v) shall contain such
provisions as Mortgagee deems reasonably necessary or desirabile io protect its interest including.
without limilation, endorsements providing that neither Morigegcr, Mongagee nor any other
party shall be a co-insurer under such Policies and that Mongagse ',..:*11 raceive at least thirty
(30) days privr written nolice of any modification or cancellation (or at least fifteen (15) days in
the event of non-payment of premium) and (vi) shall be satisfactory in'farm and substance to
Mortgagee (and, in the event of a Secondary Marke: Transaction, to the Raling Agencies) and
shali be approved by Mortgagee (and, in the event of a Secondary Market Trasisaction, by the
Rating Agencies) as to amounts, form, risk coverage, deductibles, loss payees and insureds. Not
later than thirty (30) days prior to the expiration date of each of the Policies, Mortzagor will
deliver to Mortgagee satisfactory evidence of the rencwal of each of the Policies.

(d) If the Improvements shall be damaged or destroyed, in whole or in
part, by [ire or other casualty, Mortgagor shall give prompt notice thereof to Mortgagee and prior
to the making of any repairs thereto. Following the occurrence of fire or other casualty,
Mortgagor, regardless of whether insurance proceeds are payable under the Policies or, if paid,
are made available tv Morigagor by Mortgagee, shall promptly proceed with the repair,
altcration, restoration, replacement or rebuilding of the Improvements us near as possible to their
value, utility, condition and character pricr to such damape or destruction. Such repairs,
alterations, restoration, replacement and rebuilding are herein collectively referred 1o as the

6
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(). Mortgager shall procure, pay for and fum:sh to Mortgagee trua ~
copies of all required govcmmcntal permits, ccmhcatc; and- approvals \Mth reSpect o the .
Restoration. x -

(ii) Mortgagor shall furnish Mortgagee w:thm thirty (30) days pf the
casualty, evidence reasonably sattsfactory to Mortgagee' 01 the cost to comglete the
Restoration, ‘ . . -

. A
iy If thg Restoration involyes structural work or the ebumated cost \to .
complete tic Restoration exceeds $195,000, 00 the- Reetoratton shall be conducted under -
the supervisiop of an architect (Lhe ‘Ar(.mtect ") 'selected by Mortgag,or and approvcd By
Mortgagee {which approval shall not be "nréasonably w:thheld), and no such Restoratmn ‘
shall be made exczpidn accordance with detailed plans and ‘specifications, detgﬂed cost
estimates and detailec work schedules approved by Mortg.lgee (which apptovai shali not
be unreasonably withhels). . ‘ o
\ ' S
(iv)  If'the ectimated cost of the Restoratlon shat} cscceed $390 000 004 \:n
the aggregatc at the request of N‘nrtgagee Mortgagor “before commencmg nny work
shall cause to be fumlshed to Mongasee a surety 'bond or bonds, in’ form and subst.mcc'
rcasonably sausfaulur) to Morlgagee, naming Mortgag,()r and Mortg,étbl.t. as co- obhgcc.s
in an amount that i is not less than the estiraterd cost of the: Rcstomtlon tssﬁcd by a surcty
company or compames reasonably satisfactory 14 Mortgagee b :

\

‘R."

'

(v)  The Restoration shalb b(. pre aFCUteli to corrgplehon wnh all dué, |
diligence and in an upcdltmm and first class wo mman' lq manner ansl in, complsancc :
with all laws and other governmental rcquln.mcnls “all pe.vn'nr c¢mhcat¢s and appmv..lls,‘ :
ali requirements or fire underwmcrs and al] insurance pohuc., then in force w:th re 'spect ; '
to the Real Property. \ Lo
\ AR S

('vi) At all t1me°. when any work 15 iin progress, .v‘o'tgagor shall .
maintain all insurance then required by law or customarv wath respect to.sacn work, and,
prior to the commc'nccm(.m of any work, shal! furnish to Mortga;.,cc duplicaic ongmals or'
certificates of the policies therefor. : ‘ oy

’ S A

(vi) Upon completion of the Rcstora'tlon Mortg,ag,or shaJl obtam' |

(A) any occupancy permit which may be required for the [mprowmcnta andd (B) all othc.r

governmental permits, certificates and approvals and all permits, . cemf‘ catés and L

approvals of fire underwriters which are required for or with reupect 'to the Restomhon o
and shall furnish true copics thereof to Mortgagee. S
(viii) An Event of Default (as heremaiftcr defincd) shall bc dccmca m' '
have occurred under this Mortgage if Mortgagor, after having commenced demouhon or
construction of any' Improvéments, shall abandon such dernohtron or:the con%trucnon L
work or shall fail to complete such demolition and construction w1thm a reasonable nme
after the commencement thereof, o S .
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(8)  Morgagor and Mongagee shall jointly adjust and settle all
insurance claims, provided, however, if an Event of Default shall have occurred and be
continuing, Morigagee shall have the right to adjust and scttle such claims without the prior
conscnt of Mortgagor. In the event of any insured loss, the payment for such loss shall be made
dircctly to Mortgagee. Mortgagee shalt have the option in its sole discretion to apply any
insurance proceeds payable under any of the Policies to the payment of the Indebtedness (such
application to be without prepayment fee or premium, except that if an Event of Default, or an
cvent with notice and/or the passage of time, or both, would constitute an Event of Default, has
occurred and is continuing, then such application shall be subject to a prepayment premium
computed in accordance with the Note) or to allow all or a portion of such proceeds to be used
for the Restoration. Notwithstanding the foregoing. provided (i) not more than fifty percent
(50%) of the grrss area of the Improvements is directly affected by such damage. destruction or
loss and the amouit of the loss does not exceed $1,950,000.00, (ii) no Event of Default or event
that with the passage of time or giving of notice or both would constitute a default has occurred
hereunder, under the Notz cr under any of the other Loan Documents and remains urcured at the
time of such application, (11i) the insurer docs not deny liability to any named insurcd, (iv) all
tenants leasing over 5,000 square itet whose Leases permit termination thereof as a result of such
insured loss, agree in writing to continue their respective Leases, (v) rental loss insurance (or
other amounts deposiled in escrow-yith a financial institution satisfactory to Mortgagee) is
available and in force and cffect fo offses in full any abatement of rent to which any tenant may
be entitled as a result of such damage, dejtruction or loss, (vi) the remaining Improvements
continue at all times to comply with all applicible 'building, zoning and other land use laws and
regulations, (vii) in Mortpagee’s judgment, the Réstoration is practicable and can be completed
within one (I} year after the damage, destruction oz Joss and at least one (1) ycar prior to the
Maturity Date (as such term is defined in the Note) and /vi n) rebuilding of the Improvements to
substantially identical size, condition and usc as existed priat to the casualty is permitted by all
applicable laws and ardinances, then all of such pmcecds shilll te used for Restoration. Any
application of insurance proceedq to the Indebtedness shall be“1c the unpaid insallments of
principal due under the Note in the inverse order of their maturity, such £1at the regular payments
under the Note shall not be reduced or altered in any manner. In the eventthe above criteria are
satisfied (including that no Event of Default or event that, with the passagc of time or giving of
notice or both, would constitute a default has occurred hereunder and is continuing, under the
Notc or other Loan Documents) or Mortgagee otherwise cleets to allow the use ot such procecds
for the Resioration, such proceeds shall be disbursed in accordance with th¢. inllowing
provisions:

(1) Each request for an advance of insurance proceeds shall be made
on seven (7) days’ prior notice to Mortgagee and shall be accompanied by a certificate of
the Architect, if one be required under Paragraph 3(d)(iii) above, otherwise by an
exceutive officer or managing general partner or managing member of Mortgagor, stating
(A) that all work completed to date has been performed in compliance with the approved
plans and specifications and in accordance with all provisions of law, (B) the sum
requested is properly required to reimburse Mortgagor for payments by Mortgagor to, or
is properly due to, the contractor, subcontractors, materialmen, laborers, engineers,
architeets or other persons rendering serviees or materials for the Restoration (giving a

8
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brief description of such services and materials), and that when added to all su'i“ns. if ; an)f‘

previously disbursed by Mortgagee, does not exceed the vatue of the work done to the =

date of such certificate and () that the amount of such proceeds or other amounts
deposited by Mortgagor remaining in the hands of Mortgagee will be sufficient on'

completion of the work to pay the same in full (giving, in such reasonahle dct"ul as
Mortgagee may require, an cstimate of the cost of such completion).

(ii) Euch request for an advance of insurance proceeds shall, to the .
extent permitted under applicable law, be accompanicd by waivers of liens satisfactory 0
Mortgagee covering that part of the Restoration previously paid for, if any, and by 2

search prepared by a title company or by other evidence rcasonabiy satisfactory ‘to

Mortgages )ncludmg without limitation a title endursement satisfactory to Mortgagee if -
available ir. £17 state where the Real Property is ioccned that there has not been filed with
respect to the kcal Property any mechanic’s licn or cther lien or instrument not being

contested to the <xtent, if any, permitted in thn., Mortgage and that there exist no

encumbrances on or «flecting the Real Property other than the Permitted Encumbrances

or otherwise approved bty Mortgagec. In additior 1o the foregoing, the request for ihe
final advance shall be accomranicd by (A) any final occupancy permit which may bc,

required for the Improvements, (B) all other governmental permits, certificates, and

approvals and all other pernits neoessary for the occupancy and operation of the Rﬁd]
Property, (C) Tenant estoppels froni 1enants whose space was affected and (D) final hcn
waivers from all contractors, subcontractess and materialmen.

(i) No advance of insurance proceeds shall be made if there exists an '
Fvent of Default or event which with the passagz of time or the giving of notice or both. -

would constitute a default on the part of Mortgagor uder this Mortgage, the Note or any
other Loan Document. 1

(iv) If the cost of the Restoration {(as reasonably estimated by .
Mortgagee) at any time shall exceed the amount of the insurénce proceeds available

therefor, insurance procecds shall not be advanced until Mortgﬁgo' before commencing
the Restoration or continuing the Restoration, as the case may be, sheil ieposit the full
amount of the deficiency (or other assurances rcasonably satisfactory to- Moigagee) with
Mortgagee and the amount so depusited shall first be applied toward tlie rast of the
Restoration before any portion of the insurance proceeds ds dl.,bursu.i for such prioose.

Upon completion of the Restoration and payment in full theretor, or upon failure

on the part of Mortgagor promptly to commence cr diligently to continue the Restoration, or zt

~ any lime upon request by Mortgagor, Mortgagee | may apply the amount of any such proceeds - .
then or thereafter in the hands of Mortgagce to the payment of the Indebtedness (sr.ch appllcanon '

to be without prepayment fee or premium, except that if an Event of Default, or an event with.

notice and/or the passage of time, or both, would constitute an Event of Defau!t has occurredlx'

and is continuing, then such application shall be subject to a prepayment tprcnuum computed | m
accordance with the Note); provided, however, that nothing herein conmmed shall prevert
Mortgagee from applying at any time the whole or'any part of such procecds to the curing of anv

o
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default that has not been cured within the applicable cure period under this Mortgage. the Note or
any other Loan Document.

(N Insurancc procceds and any additional funds deposited by
Mortgagor with Mortgagee shall constitute additional security for the Indebtedness. -Mortgagor
shall execute, deliver. file and/or record, ! its expense, such documents and instruments as
Mortgagee deems necessary or advisable to grant to Mortgagee a perfected, first priority security
interest in the insurance proceeds and such additional funds. If Mortgagee clects to have the
insurance proceeds applicd to Restoration, (i) the insurance proceeds shall be, at Mortgagee’s
election, dishursed in installments by Mortgagee or by a disbursing agent (“Depository™) selected
by Mortgagee and whose fees and expenses shall be paid by Mortgagor in the manner provided
in Paragraph 3(z3 above and (ii) Mortgagee shall be entitled to receive a fee in the amount of one
percent (1%) of tie insurance proceeds as compensation for administering the use of insurance
procéeds, such fee to be in addition to fees paid the Depository.

4, Painent of Taxes, Ete.

(a)  Mortgagor shall pay all taxes, assessments, water rates and scwer
rents, now or hercafter levied or assessed or imposed against the Mortgaged Property or any pan
thereof (the “Taxes™) and all ground vests; maintenance charges, other governmental impositions,
and other charges, including, without tip:itation, vault charges and license fecs (collectively,
“Orther Charges™) for the use of vaults, chutes‘and similar areas adjoining the Real Property, as
same become due and payable.  Mortgager will deliver to Mortgagee, prompily upon
Mortgagee's request, cvidence satisfactory to Morigagee that the Taxes and Other Charges have
been so paid and are not then delinquent, Mortgagor iia!l.not suffer or permit any lien or charge
{including, without limitation, any mechanic’s lien) agaiast all or any part of the Mortgaged
Property and Mortgagor shall promptly cause to be paid and discharged any lien or charge
whatsoever which may be or become a lien or charge agzinst the Morgaged Property.
Mortgagor shall promptly pay for all utility services provided to. the Mortgaged Property. In
addition, Mortgagee may, at iis option, retain the services of a firm (> nmionitor the payment of
Taxes. the cost of which shall be bome by Mortgagor.

(b)  Notwithstanding the provisions of subsection (a) ef i'is Paragraph
4, Montgagor shall have the right 1o contest in good faith the amount or validity of any such
Taxcs, liens or Other Charges (including, without limitation, tax liens and mecharics’ liens)
referred to in subsection (a) above by appropriate legal proceedings and in accordance with all
applicable law, after notice to, but without cost or expense to, Mortgagee, provided that (3) no
Event of Default or cvent that, with the passage of time or giving of notice or both, would
constitute o default hereunder, under the Note or other Loan Documents has occurred and is
continuing. (ii) Mortgagor pays such Taxes, liens or Other Charges as same bccome due and
payable, unless Mortgagor delivers evidence safisfactory to Mortgagee that, as a result of
Mortgagor’s contest, Mortgagor’s obligation to pay such Taxcs, liens or Other Charges has been
deferred by the appropriate governmental authority, in which event, Mortgagor may defer such
payment of such Taxes, liens or Other Charges until the date specified by such governmental
authority, (iii) such contest shall be promptly and diligently prosecuted by and at the expense of

10
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Mortgagor, (iv) Mortgagee shall not thereby suffer any civil penalty, or be subiuéte‘d o) any'

criminal penalties or sanctions, (v) such contest shall be discontinued and such Taxes, ligns or
Other Charges promptly paid if at any time all or any part of the Mortgaged Property shall be in -
imminent danger of being foreclosed, sold, forfeited or otherwise lost or if the liens of this
Mortgage or the priority thercof shall be in imminent danger of being impaired, (vi) Mortgagor- ﬁ

shall have set aside adequate reserves (in Mortgagee’s judgment) for the payment of such Taxes,

liens or Other Charges, together with all interest and penalties thereon and (vii) | Mortgagor shall
have furnished such security as may be required in the proceeding or as may bc‘rcquestcd by -
Mortgagee, to insure the payment of any such Taxes, liens or Other Charges, together with all

interest and penalties thereon.
5 Escrow Fund.

=y, Tax and Insurance Fund. Mortgagor shall pay to Mortgagee on the
first day of each calendar month such amounts as Mortgagee from time to time estimates to be
sufficient to create and maintain a reserve fund from which (i) to pay the Taxes and Other
Charges, at least thirty (30) ddys prior to the date they are due without the payment of any
penalties or interest, and (ii) to pay, at !=ast thirty (30) days prior to their duc dale for the n.newal

of the coverage afforded by the Policies upon the expiration thereof, the insurance premiums for

the Policies estimated by Mortgagee to bz payable on such due dale, (said amounts in (i) and {ii)
above hereafter called the “Tax_and Insuczace Fund”). Notwnhstandmg the foregoing, the
monthly deposit of insurance premiums reieresiced to in clause (ii) of this Section® will be
suspended so long as no Event of Default has ocewrred. If an Event of Default oceurs and.is not

cured within any applicable cure period, an insurance reserve fund may be required for the |

remainder of the Loan term.

(b)  Replacement Escrow Fund. it requd red by Mortgagee, Mon&,agor

shall cnter into a Replacement Reserve Agreement which shall séquire Mongagor to pay w0
Mortgagee on the first day of cach calendar month one twelfth (1/42) of the amount reasonably -

estimated by Mortgagee to be due for the replacements and capital repairsrz qumd to be m: adc W
the Mortgaged Property during cach calendar vear (the “Replacement Escrow Fund™). At Jéast
thirty (30) days prior to the end of cach calendar year, Mortgagor shall deliver to Mortgagee for

Fund to a monthly amount equal to one twelfth (1/12) of the total amount specified in each
approved Budget. Mortgagce shall make disburscments from the Replacement Escrow Fund for
items specified in cach approved Budget or in the Replacement Reserve Agruemem as set forth
in such Agreement. Mortgages may require an inspection of the Mnrtg'lged Property prior to
making 2 disbursement in order to verify completion of replacements and repairs. Mortgagee
resérves the right to make any disbursement from the Replacement Escrow Fund directly to the
party furnishing materials and/or services.

Loan No. 3212480

A

Mortgagee’s review and approval, a capital expenditure budget (the “Budgei’} ,'*mlzmg the.
replacements and capital repairs which are anticipated to be made to the Mortgagzd Propérty
during the next immediately succeeding .calendar year, Mortgagee may, upon (notice to
Mortgagor, adjust the monthly amounts required to be deposited into the Replacement Escrow

1626
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(¢}  Tenant Improvement and Leasing Commission Escrow. I
required by Mortgagee, Mortgagor shall enter into a Tenant Improvement and Leasing
Coramission Agreement which shall require Mortgagor to pay to Morigagee on the first day of
each calendar month deposits for tenant improvements and leasing commissions in amounis
determined hy Mortgagee in its soie discretion, for payment of costs and expenses incurred by
Mortgagor in connection with the performance of work to refit and release space in the
Improvements that is currently vacant or anticipated to be vacated during the term of the Loan,
and for payment of leasing commissions incurred by Mortgagor in connection with the releasing
of space in the Improvements that is currently vacant or anticipated to be vacated during the term
of the Loan {the “Tenant Improvement and Leasing Commission Eserow Fund™), all according to
the Tenant imiprovement and Leasing Commission Agreement.

(d)  Repair and Remediation Escrow Fund. [f required by Mortgagee,
Mortgagor shall entérnto an Escrow Agreement for Repairs and shall pay to Mortgagee the
cstimated cost to compleie any required repairs (the “Repair and Remediation Escrow Fund”) as
more fully set forth in said Agreernent.

The amounts in {(a), 19}, (¢) and (d) above shall hereinafter be collectively called
hereafter deposited as the Escrow Fund as udditional security for the payment of the
Indebtedness. Morgagee may apply the Zscrow Fund to payments of Taxes, Other Charges,
insurance premiums and, as applicable, payments for replaccments and capital repairs, tenant
improvements and leasing commissions and repzirs and remediations required to be made by
Mortgagor pursuant to the terms hereof or pursuant to-the terms of any other Loan Documents
(even though subsequent owners of the Mortgaged Praporty may benefit thereby); provided.
however, if there is an Event of Default which is continuing, then Mortgagec may credit such
Escrow Fund against the Indebtedness in such priority and proportions as Mortgagee in its
discretion shall deem proper. If the Escrow Fund is not sufficicnt to fully pay for the Taxes,
Other Charges and/or the insurance premiums or, as applicable, amounds for replacements and
capital repairs, tenant improvements and leasing commissions and repairs 2nd remediation when
due, Mortgagor shall promptly pay to Mortgagee, upon demand, an amount »vhich Mortgagee
shall estimate as sufficient to muke up the deficiency. The Escrow Fund shatlziet constitute a
trust fund and may be commingled with other monics held by Morgagee. ™o carnings or
interest on the Escrow Fund shall be payable to Mortgagor. Notwithstanding the foregoing, upon
Morigagor's request, the Escrow Fund shall be deposited in one or more interest- oearing
accounts provided (a) such account(s) shall be at such financial institutions as Mortgagee shall
sclect in its sole discretion, (b) Mongagor shall pay an account set-up fee and any other
administrative or other fees charged by Mortgagee from time to time with respect to such
account, and all fees and expenses charged by any such financial institution for such account,
including any initial set-up fees and annual fees, (c) Mortgagor shall, upon Mortgagee's request,
cnter into an escrow fund agreement in form and substance satisfactory to Mortgagee for all or
any portion of the Escrow Fund, and (d) interest accruing under any such account shall be for the
benefit of Mortgagor with such interest being added to the principal balance of the funds held in
the account.

a6
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6. Condemnation. Mortgagor shall promptly give Mortgagee wnuen notice
of the actual or threatened commencement of any condcmna.:on or eminent domain pmceedlnb _

and shall deliver to Mortgagee copics of any and all papers served in connccnon ‘wnh such
proceedings. Following the occurrence of a condemnatian, Mortgagor, regardlcsq of Whether an
award is available, shall promptly proceed to restore, repair, replace or rebuild the Impiovcmcnts
to the extent practicable to be of at least equal value and of substantially the same character as

prior to such condemnation, all to be effected in accordance with applicable‘law |

Notwithstanding any taking by any public or quasi-public authority through emmem ‘domain or
otherwise (including but not limited to any transfer made in lieu of or in ant;cxpanon of the

exercise of such taking), Mortgagor shall continue to pay the lndehtedne% at the time and in the’

manner provided for its payment in the Note, in this Mortgage and the other Loan Documents
and the Indebtedncss shall not be reduced until any award or payment therefor shall havc been

actually received aferiexpenses of collection und applied by Mortgagee to the dwchar;,c of the

Indebtedness. Mongagor shall cause the award or payment made in any condemnation or
eminen: domain proceeding, which is payable to Mortgagor, to be paid directly to Mortgagee.
Mortgagec may apply any such 2ward or payment (for purposcs of this Pﬂragragh §, the award or
payment that may be made in anv'condemnation or eminent domain proceeding shall mean the
entire award allocated to Mortgagor in any capacity) to the discharge of the Indcbtcdneqq
whether or not then due and payable (s1:ch) application to be without prepayment fce or premium,
except that if an Event of Default, or an cvent with notice and/or the passage of time, or both,
would constitute an Event of Default, has occurred and is conunumg, then such application shall

be subject to a prepayment premiurn computed in accordance with the Note). If the Mortgaged
Property is sold, through foreclosure or otherwis:, prior to the receipt by Mongag'r=e= of such’
award or payment, Martgagee shall have the right, whither or not a deficiency Judgmdnt on the:
Note shall have been sought, recovered or denied, to recdive said award or payment or, a portion.

thereof sufficient to pay the Indebtedness. Notwithstanding the foregoing, in the event (a) the
conditions set forth in Section 3{e) above for permitting insurance proceeds to be used for
Restoration are all satisfied with respect to any restoration, repair, replacement or rebhﬁilding of
the Improvements resulting from any condemnation or eminent dopain proceeding; and (b)
Mortgagee shall be provided satisfactory evidence concerning the effect «f such condemnation
on the ability of the Mortgaged Property to gencrate a cash flow sulricizit to mmntam 2
minimum deht service coverage ratio of 1.35:1, caleulated in Mortgagee's-szie dlscrr*tlon
including such allowances and adjustments (including reserves) to both revenuces aid ey lJCl'l‘aLb as
Mortgagee determines are appropriate and to. °upport a loan-to-valuc ratio of nos r.cre than
75.00%, calculated as determined by Mortgagee in its sole discretion, then. Mortgagee agrees that
the award may be used for such restoration, repair, replacement or rebuilding and' sich
restoration, repair, replacement or rebuilding shall be a “Restoration” and be sub_wct to the

various requirements, conditions and procedures governing a Restoration as described fn Section -

3 above.

7. Leases and Rents.

(2)  Mortgagor does hereby absolutely and unconditionally assign to
Mortgagee its right, title and interest in all current and future Leases and Fents and all proceeds
from the sale, cancellation, surrender or other disposition of the Leases, it being intended by

13
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- Mongagor that this assignment constitutes a present, absolute assignment and not an assignment
for additional sccurity only. Such assignment to Mortgagee shall not be construed to bind
Mortgagee to the performance of any of the covenants, conditions or provisions contained in any
such Lease or otherwvise to impose any obligation upon Mortgagee. Morlgagor agrees to execute
and deliver to Mortgagee such additional instruments in form and substance satisfactory to
Mortgagee, as may hereafter be requested by Mortgagee to further evidance and confirm such
assignment.  Nevertheless, subject to the terms of this Paragraph 7, Mortgagee prants to
Morigagor a revocable Jicense to operate and manage the Mortgaged Property and to collect the
Rents, Mortgagor shall hold the Rents, or a portion thereof sufficient to discharge all current
sums due op. the Indebtedness, in trust for the benefit of Mortgagee for use in the payment of
such sums. “Toe grant of the foregoing license is subject to the provisions of Paragraph ! of the
separate Assigranient of Leases and Rents of even date herewith granted by the Mortgagor as
“Assignor” o tie) Mortgagee as “Assignee” with respect to the Mortgaged Property
("Assignment of Leascs and Rents™). Upon the occurrence of an Event of Default, the license
aranted to Mortgagor neiein shall be automatically revoked and Mortgagee shall immediately be
entitled to possession of-ail Rents, whether or not Mortgagee enters upon or takes control of the
Mortgaged Property. Mortgages is hereby granted and assigned by Mertgagor the right, at its
option. upen the revocation of the license granted herein 1o enter upon the Mortgaged Property in
person, by apent or by court-apporiied recciver to collect the Rents. Any Rents collected after
the revocation of the license nerein granieil may be applied toward payment of the Indebtedness
in such priority and proportion as Mortgagce in its discretion shall deem proper. 1t is further the
intent of Mortgagor and Mortgagee that the Rents hereby absolutely assigned are no longer,
during the term of this Mortgage, property of Marisagor or property of any cstate of Mortgagor
as defined in Section 541 of the Bankruptcy Codé_20d shall not constitute collateral, cash or
otherwise, of Morigagor. The term “Rents” a5 used herzin shall mean the gross rents without
deduction or offsets of any kind.

_ (b)  All Leases executed after the date-of this Mortgage shall provide
that they are subordinate to this Mortgage and that the lessee agrees-io attorn to Mortgagee;
provided, however, that nothing herein shall affect Mortgagee’s right Lo designate from time to
time any onc or more Leascs as being superjor to this Mortgage and Morigagor.shall execute and
detiver 1o Mortgagee and shall cause to be executed and delivered to Mortgagze from each tenam
under such [ease any instrument or agreement as Mortgagee may deem necessary 1o’ make such
Lease superior 1o this Mortgage. Upon request, Mortgagor shall promptly furnish Morgagee
with executed copies of all Leases.

YEIL 636

(¢)  Mortgagor shall not, without the prior consent of Mortgagee. (1)
lease all or any part of the Morigaged Property, (ii) alter or change the terms of any Lease or
cancel or terminate, abridge or otherwise meodify the terms of any Lease, (i) consent to any
assignment of or subletting under any Lease not in accordance with its terms, (iv) cancel,
terminate, abridge or otherwise madify any guaranty of any Lease or the terms thereof, (v)
collect or accept prepayments of installments of Rents for a period of more than one (1) month in
advance or (vi) further assign the whole or any part of the Leascs or the Rents; provided,
however, that such action as described in subscctions (i)-(iv) above may be taken without
Mortgapee’s consent as follows:  (xx) any amendment or modification to any existing Lease
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which is for 5,000 square feet or Jess which does not negatively impact the economic terms of the
Lease (which economic terms for purposes of this Section 7{c) shall include, without llm:tauc»n
the rent and othcr sums payiable under the Lease, any obl:gatnom imposed upon the landlord

under the Lease and any other provision which otherwise affects the £conomics of the Le ast.) "

and (yy) any new Lcase for 5,000 squarc fect or less, the ceconomic terms of which new Lease are
at least equal to the economic terms of the Lease with the previous tenant for the space, and
which new L.ease has a term (including the renewal or extension term) of less than five years (a
lease satisfying the criteria under clause (xx) or (yy) shall be referred to as a “Small Lease™) so
long as the taking of such action is in the ordinary course of Mqrtg,agor s business and thaf such
action is still subject to Paragraph 1 of the separate Assignment of Leases and Rents pertaining to
Termination Atncunts (as defined therein).

{(d)  With respect 1o each Leasc, Mortgagor shall (1) observe and”

perform cach-and even “provision thereof on the lessor’s part to be fulfilled or performed under
each Lease and not do or'peimit to be done anything to impair the value of the Lease as security
for the Loan, including surrzider or voluntary termination of any Lease, (ii) promptly send:to

Mortgagee copies of all notices 0f dzfault which Mortgagor shall send or receive thereunder, (i)

enforce all of the terms, covenants an2-conditions contained in such Lease upon the lessee’s part
to be performed, short of terminaiion théreof, (iv) execute and deliver, at the request of
Mortgagee, all such further assurances, <oinfirmations and assignments in connection with the
Mortgaged Property as Mortgagee shall, fror: time to time, require and (v} upon request, furnish
Mortgagee with executed copies of all Leases, provided, however, the notice to Morlgagee
refereneed in subsection (i) above and the restriction on termination of a Lease in t.onnr:@ tion

with the enforcement of its terms covenants and coniitions set forth in (iii) above shall npt be

required or apply, as the case may be, for any Small Lease.’ Upon the occurrence of any Event of
Default under this Mortgage, Mortgagor shall pay monthly in advance to Mortgagee, or any
" recciver appointed to collect the Rents, the fair and rcasonabie rental value for the use and
occupation of the Mortgaged Property or part of the Mortgaged Proverty as may be occupied by
Mortgagor or any onc Mortgagor and upon default in any such paymeiit Mortgagor shall vacate
and surrender possession of the Mortgaged Property to Mortgagee oi ‘o such receiver and, in
default thercof, Mortgagor may be cvicted by summary proceedings or othérwvisc,

(¢) Al security deposits of tenants, whether held in casi or any other
form, shall not be commingled with any other funds of Mortgagor and, if cash, shail te: deposited
by Morigagor at such commercial or savings bank or banks as may be n.dbondbly satseactory 1o
Mortgagee. Any bond or other instrument which Mortgagor is permitted to hold in licu of cash
security deposits under any applicable legal requirements shall be maintained in full force and
effect in the full amount of such deposits unless replaced by cash deposits as hercinabove
described, shall be issued by an institution reasonably sansfactory to Mortgagee, shall, if
permitted pursuant to any legal requirements, name Mortgagee as payee or Mortgagee thereunder
{or at Mortgagee's option, be fully assignable to Morigagee) and shall, in all respects, comply
with any applicable legal requirements and otherwise be reasonably satlsﬂlctory to "v{ortgagee
Mortgagor shall, upon request, provide Mortgagee with cvidence reasonably satisfactory o
Mortgagee of Mortgagor’s compliance with the foregoing. Follewing the oceurrence and during
the continuance of any Event of Default, Mortgagor shall, upon Mortgagee's request, if permitted
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by any applicable legal requirements, turn over to Mortgagee the security deposits (and any
interest theretofore carned thereon) with respect to 2ll or any portion of the Mortgaged Property,
to be held by Mortgagee subject to the terms of the Leascs.

8. Maintenance and Use nf Mortgaged Property. Mortgagor shall, at its
sole cost and expense, heep and maimain the Mortgaged Property, including, without limitation,
parking lots and recreational and landscaped portions thereof, if any, in good order and
condttion. The Improvements and the Equipment shall not be diminished, removed, demolished
or materially aliered (except for normal replacement of Equipment) and Mortgagor shall not erect
any new buildings, structures or building additions on the Mortgaged Property without the prior
consent of ivioitgagee. So fong as no Event of Default shall have occurred and be continuing,
Mortgagor shail hiave the right at any time and from time to time after providing Mortgagee with
written notice 10 inake or cause to be made reasonable alterations of and additions 1o the
Mortgaged Property (or any part thereof, provided that any alteration or addition (a) shall not
change the general charazior of the Morgaged. Property or reduce the fair market value thereof
below its value immediatciv before such alteration or addition, or impair the usefulness of the
Mortgaged Properiy, (b) is efieztsd with due diligence, in a good and workmanlike manner and
in compliance with all applicable Ixws and with all provisions of any insurance policy covering
or applicable 10 the Mortgaged Pioraty and all requirements of the issuers thereof, (c) is
promptly and fully paid for, or caused 20 be paid for, by Morigagor, (d) the estimated cost of
such alteration or addition does not exceed3195,000.00, and (e) is made under the supervision of
a qualified architcet or engineer, (f) shall no? violate the terms of any Leases, and (g) upon
completion, Mortgagor shall provide Mortgagee vatk (i) a satisfactory final improvement survey
if the footprint of the building has been altered, (i), 20y final occupancy permit which may bé
required for the Improvements, (iii) all other governmental permits, certificates and approvals
and all other permits, certificates and approvals of fire-uniderwriters which are required with
respect to the alterations and additions and the use and occupaicy thereof, and shall furnish true
copies thereof to Mortgagee, and (iv) final lien waivers from all Coniractors, subcontractors and
materialmen. Nothing herein shall limit the right of Mortgagor or tenanfs to make non-structural
improvements expressly permitted or required under any leases approved by Mortgagee,
provided such alicrations arc performed in compliance with the provisioris of-thus Paragraph 8
and Mortgagor obtained Mortgagee’s express written approval of such improvemenis at the time
of Mortgagee™s approval of the lease. Morigagor shall promptly comply with all Jaws, orders
and ordinances affecting the Mortgaged Property, or the use thercof, provided, hewever, that
nething in the foregoing clause shal! require Mortgagor lo comply with any such law;-order or
ordinance so long as Mortgagor shall in good faith, after notice to, but without cost or expense
to. Mortgagee, contest the validity of such law, order or ordinance by appropriate legal
prceedings and in accordance with ail applicable law, which proceedings must operate to
prevent (a) the enforcement thereof, (b) the payment of any fine, charge or penaity, (c) the sale or
forfeiture of the Mortgaged Property or any part thereof, (d) the lien of this Mortgage and the
priority thereof from being impaired, (e) the imposition of criminal liability on Mortgagee and (£)
the imposition, unless stayed, of civil lability on Mortgagee; provided that during such contest
Mortgagor shall, ai_ the option of Mortgagee, provide cash, bonds or other security satisfactory to
Mortgagee, indemnifying and protecting Morigagee against any liability, loss or injury by reason
of such non-compliance or contest, and provided further, that such contest shall be promptly and
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diligently prosecuted by and at the expense of Mortgagor. Mortgagor shall promptly at its. sole
cost and expense, repair, replace or rebuild any part of the Mortgaged Property which may be
destroyed by any casualty, or become damaged, worn or dilapidated. Mort;,agor shall not
commit any waste at the Mortgaged Property. Mortgagor shall not initiate, join in, acquiesce in
or consent to any change in any private restrictive covenant, zoning law or other public or private
restriction, limiting or defining the uses which may be made of the Mortgaged Property or any
part thereof. 1f under applicable zoning provisions the use of all or any pomon of the Morcgaged
Property is or shall become a nonconforming use, Mortgagor will not cause or permit sich
nonconforming use to be discontinued or abandoned without the express consent of Mortgagee.
Mortgagor covenants und agrees that it shail operate the Mortgaged Property at all times as a
first-class shopping center facility.

9. Transfer or Encumbrance of the Mortgaged Property. |

(a) Morlg,agor acknowledges that Morl;;,abu. has examined and relied
on the creditworthiness and ,,xpenence of Mortgagor in owning and operating properties such as
the Mortgaged Property in agréeing to make the Loan, and that Mortgagee will continue to rely
on Mortgagor's ownership of the Mongaged Property as a means of maintaining the value of the
Mortgaged Property as security for rapaj)ment of the Indebiedness. Mortgagor acknowledges
that Mortgagee has a valid interest in radviaining the value of the Mortgaged Property so as to
cnsure that, should Mortgagor default in %:¢ repayment of the Indebtedness, Mortgagee can
rccover the Indebtedness by a sale of the Mong;ged Property. ‘Mortgagor shall not, without the
prior consent of Mortgagee, scll, convey, alicniatz, mortgage. encumber, pledge or otherwise
transter the Mortgaged Property or any part thereot or permit the Mongaged Property or eny
part thereof to be sold, conveyed, alicnated, mortgagey -encumbered, pledged or otherwise
transferred.

(b) A sale, conveyance, alienation. mertgage, encumbrance, pledge or
transfer within the meaning of this Paragraph 9 shall be deemed to inclzde (i) an installment sales
agreement wherein Mortgagor agrees to sell the Mortgaged Property ur any -part_thereof for a
price to be paid in installments, (ii) an agreement by Mortgagor leasing all or substantial part ot :
the Mortgaged Property for other than actual occupancy by a space tenant therennder or a sale,
assignment or other transfer of. or the grant of a security interest in, Mortgagor s r'ght, title and- ‘
interest in and to any Leases or any Rents, (iii) if Mortgagor, the guarantor of any Mzn-Recourse = ; :
Carveout Obligations, or any gencral partner or managing member of Mortgagoe or such ¢
guarantor is a corporation, the voluntary or involuntary sale, conveyance or transfer of aucTn
corporation’s stock (or the stock of any corporation dlrec‘ziy or indirectly controllmg suc’h
corporation by operation of law or otherwise) or the creation or issuance of new stock in one or 2
series of transactions by which an aggregate of more than 10% of such corporation’s stock shall
be vested in a party or parties who are not now stockholders or any change in the control of such
corporation and (iv) if Mortgagor, any said guarantor or any general partner or managing
member of Mortgagor or any said guarantor is a limited or general partnership, joint venture or
limited liability company, the change, removal, resignation or addition of a genérai’ pariner,
managing partner, limiled partner owning more than a 10% limited partnership mlcrcst any -

,Jnhted partner who is a quarantor or controls the partnership. joint venturer or member ownmg -
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more than a 10% membership interest, or any member who is 2 guarantor or controls the
company, or the transfer of the partnership interest of any general partner, managing partner,
limited partner owning more than a 10% limited partnership interest, any limited partner who is a
guarantor or controls the partnership or the transfer of the interest of any joint venturer or
member owning more than a 10% membership interest or any member who is a guarantor or
controls the company.

()  Mortgagee shall not be required to demonstrate any actual
impairment of its security or any increased risk of default hereunder in order to declare the
Indcbtedness .imrnediately due and payable upon Mortgagor's sale, conveyance, alienation,
mortgage, <ticumbrance, pledge or transfer of the Mortgaged Property without Mortgagee's
consent,  This~ provision shall apply to every sale, conveyance, alicnation, mongage,
encumbrance, ple’ge or transfer of the Mortgaged Property regardless of whether voluntary or
not, or whether or noi'Mortgagee has consented to any previous sale, conveyance, alienation,
mortgage. encumbrance, jledge or transfer of the Mortgaged Property.

(d)  Muyrgagee's consent to a sale, conveyance, alienation, mortgage,
encumbrance, pledge or transfer of tiie Mangaged Property shall not be deemed to be a waiver of
Mortgagee’s right to require suchi-consent to any future occurrence of same. Any sale.
conveyance, alicnation, mortgage, cncuribrance, pledge or transfer of the Mortgaged Propenty
made in contravention of this Paragraph 9 siiaii be null and void and of no force and effect.

(e) Morigagor agrees 1o bear and shail pay or reimburse Mortgagee on
demand for all reasonable expenses (including, witheutlimitation, reasonable attorneys” fees and
dishursements, title search costs and title insurance endorsement premiums) incurred by
Mortgagee in connection with the review, approval and-documentation of any such sale,
conveyance, alienation, mortgage, encumbrance, pledge or transfer

(N Montgagee’s consent to the sale o iransfer of the Mortgaged
Property will not be unrcasonably withheld afier consideration of all relevant factors. provided
that:

(1) no Event of Default shall have occurred and remarn xnzured;

(ii)  the proposed transferee (“Transferee™), the guarantors & Non-
Recourse Carveout Obligations (hereinafter defined) and the indemmitors of
cnvironmental liabilities shall be reputable entities or persons of good character,
creditworthy, with sufficien! financial worth considering the obligations assumed and
undertaken, as evidenced by financial statements and other information reasonably
requested by Morigagee;

(iii)  the Transferce and its property manager shall have sufficient
experience in the owncrship and management of properties similar to the Mortgaged
Property, and Mortgagee shall be provided with reasonable evidence thereof (and
Mortgagee reserves the right 1o approve the Transferee without approving the substitation
of the property manager);
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(iv)  that Mortgagee has received a written request for approval from the

Mortgagor at least sixty (60) days prior to the proposed transfer (including a description
of the proposed terms of the transfer), togethér with a diagram showing the legal structure
of the Transferce, the proposed guarantor of Non-Recourse Carveout Obligations and the
proposed indemnitor of environmental habilitics and all of the constituent ;,ntltu.s of
each, after the contemplated transfer, and a list of “he names, types of mturcsls and
ownership percentages of all persons to have ownership interests in any of the fort'gomg,
or any constituent cntity thereof, financial statements for all such cntities and an
administrative fee of $5,000, which shall be deemed fuily earned on the date of receipt.
and shal! be retaincd by Mortgagee regardiess of whether or not the transfer occurs and
whethér o/ not approval is given;

(V) Mortoagcc and its counsel have recew:.d (aa) certification from
Morigagor and(ith: 'lmnsfucc thaf the proposed terms of the transfer desc.rlbed in its
subparagraph 9(f)(iv ) are the actual terms of the transter, {bb) evidence of casualty
insurance and other‘applicable i insurance, {(cc) all sorporate, partnerqhxp or. other entity
documents and (dd) al otier certificates, h,gai opinions, titlc materials’ and other
documents which Mortgagee may require, all in form and substance satisfactory to
Mortgagee, at least 30 days pricrt the proposed transfer;

(vi)  Mortgagee be provided sammctory ewdence cont.cmmg the effect
of any change in the real estate taxes to rzsuit from the sale and the effect of such ch_ange
on the ability of the Security to generate a-cash flow sufficient to pay the debi service on
the Loan and to maintain a debt service coverage vatio satisfactory to Mortgagee;

(vii) to the extent applicable, Mortpasee shall have received in writing
evidence from the Rating Agencics to the effect that sueh transfer will not result in are-
qualification, reduction or withdrawal of any rating imitiaiiv wqxgned or to be asclgned n
a Secondary Market Transaction together with such legal opipions as may be requested
by the Rating Agencies. The term “Rating Agencies” as used iicrein shall mean each of
Standard & Poor’s Ratings Group, Moody'’s Investors Service; Inc.; Duff & Phelps Credit
Rating Co., Fitch Investors Service, Inc. or any other nationally-recogr ized statistical
rating agency who shall then be rating the certificates or sccurities issues i connection
with the Sccondary Market Transaction;

(viii) the Transfercc shall comply with sll of the Single Purpos«.
Entity/Separateness requirements set forth in Paragraph 19 hereof;
(ix)  the Transferee shall have executed and delivered to Mortgagee an.

assumption agreement in form and substance acceptable (o Mortgagee, evidencing such’
Transferee’s agreement to abide and be bound by the terms of the Note, this Mortgage -
and the other Loan Documents, together with an executed guarznty of Non-Recourse :

Carveout Obligations under the Note from an approved guarantor and an executed
separatc cnvironmental indemnity agreement from an approved indemnitor, both in form
and substance acceptable to Mortgage, and such legal opinions and mlc mqurance
cndorsements as may be reasonably requested by Mortgagee; and :
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(x)  Morgagee shall have received an assumption fee equal to one
pereent (1%) of the then unpaid principal balance of the Note (againgt which the
administrative fee shall be credited) in addition to the payment of all costs and expenses
incurred by Mongagee in connection with such assumption (including reasonable
attorney’s fees and costs).

In the event ail of the foregoing conditions are satisfied and Mortgagee consents
to the sale or transfer, Mortgagee agrees to release (aa) the transferor Mortgagor and the prior
guarantors of Non-Recourse Carveout Obligations with respect to matters first arising solely after
the transfer, and (bb) the prior indemnitors of environmental liabilities with respect 10 & presence
and/or relesze which first occurs solely after acquisition of title to the Mortgaged Property by
Mortgagee upon-a foreclosure or acceptance of a deed in lieu of foreclosure and surrender of
possession and wccupancy of the Mortgaged Property by the transferor Morigagor, the prior
guarantors and the ‘prior indemnitors. their agents, affiliates, employces and independent
contractors.  The traasfcror Mortgagor, the prior guarantors and the prior indemnitors,
respectively, shall have thi-burden of proving that the conditions in this Paragraph 9 (including,
without limitation, the time &s ‘o -which matters described herein arose) were satisfied by clear
and convincing cvidence and shall zontinue to defend with counsel satisfactory 10 Mortgagee and
shall indemnify and hold Mortgagee harmless for all matters set forth in Paragraph 39 and in the
Non-Recourse Carveout Obligations wilcss snd until a court of competent jurisdiction finds that
such transferor Mortgagor, prior guarantors or prior indemnitors, respectively. met such burden.

(2)  Notwithstanding snything to the contrary, as long as the Transfer
Conditions {as defined below) are satisfied. the rollowing transfers are permitted without
Mortgagee's consent: (a) the transfer by any partner-0f Mortgagor of its partnership interest in
Mortgagor to another cxisting pariner of Mortgagor as of fae date hereof, (b) the transfer of any
limited partnership interest in Mortgagor by any of the limited partners to themselves as trustees
by inter vivos transfers for the benefit of themselves or membeis £ their immediate families (i.c.,
a partner's spouse and direct lineal descendants) or by testamentary- %5 or intestate distributions
to the members of their immediate families or (¢) to conservators pursuant to court order upon
the disability of any limited partner of Mortgagor. Any such transfer by a Guarantor shall not
serve 1o release the transferor from the terms of the Guaranty.

The Transfer Conditions mean that all of the following are sz(a5ed:
(1) No Event of Default shall have occurred and remain uncured.

(i)  Lawrence Hochberg and/or Andrew Hochberg continue to control
Mortgagor.

(ii1)  No such transfer. either singly or in the apgregate with any other
transfers, shall result in any violation of the covenants, represcntations or warranties
contained in Paragraph 19 hereof, or any provisions of thc Mortgagor’s parinership
agreemcent or other organizational documents, including, without limitation, any special
purpose entity provisions thereof.
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(iv) \Aor[g,agcc shall be 'provided with notice of such transfer not less
than thirty (30} days prior to the date of such transfer, together with "l diagram showing’ 1.
the legal structure of Mortgagor and &!l constituent entitics after the” contemp!ated transter - |
and a list of the names, types of mlerceh and ownership percentages of all owners of
interests in Mortgagor and any constituent entities aficr the contemplated transfer, and an
administrative fee of $1,500, which shall be deemed fully earned upon receipr.

(v)  In the event of a transfer in accmdance with this Paragraph 9(g),
Mortgagee shall waivce its right to receive an assumpuon fie equal to one pereent (1%) of
the then unpaid principal balance of the Note; however, Mortgagor shail be responsible’
for the/adiministrative fee and all other costs and expenses incurred by Mortgagee in
connectior’ with such transaction (including, without Inmtatnon reasonable attomcy s
fees and costs)

For the purposes of this Paragraph 9, a change of Lomrol of Mun;,agur sha!l be -
deemed to have occurred if there is any change in the identity of the individual or ;,roup of
individuals who have the right, b virtue of the articles of mcorporatwn,nrt:cies_ of organization,
the by-laws or an agreement, with or without taking any formative action, to cause Mortgagor to
take some action or to block Morieagor from taking some action which, in either case;
Mortgagor could take or could refrain free t2king were it not for the rights of such stocl-.ho[du'-rs.
partners or members of Mortgagor, as the casemay be. -

10. Estoppel Certiﬁcﬁ.tes.

(a) Mortgagor, within ten{12) b’usiﬁch days after request by
Mortgagee, shall furnish Mortgagee from time to time witia statement, duly ‘acknowledged and
certified, setting forth (i) the amount of the original principz! dmount of the Note, (ii) the unpaid
principal amount of the Note, (iii) the rate of interest in the Note, (w' the date throuqh which ail
installments of interest, commitment fees and/or principal have i bese paid, (v) any offsets or
defenses to the payment of the Indebtedness, if any, (vi) that the ’\Iotc and this Mortgage have not.
been modified or if’ modified, giving particulars of such modification and (vu) such other
information as shall be requested by Mortgagee. ,

'vctnssss'

(b)  Mongagor, afler request by Mortgagee, will obtain zad furnish -
(within the time periods, if any, provided in the applicable Leases cr if no ume p’flf‘" is s0
specified, within ten (10) business days after requast) Mortgagee from time to time w1th \.sloppel '
certificates from any tenants under then existing Leases, whica certificates shall be in form and
substance as required by such Leases. or if not required, then in form and substance uasonably
satisfactory to Mortgagee, :

1.  No Cooperative or Condominium. Mortgagor shall not o'!perm,e lhe," Y
Mortgaged Property, or permit the Mortgaged Property to be operated as a cbbpuative' or -’
condominium building or buildings in which the tenants or occupants participate in the
ownership, control or management of the Mortgaged Property or any part ther&*of as tunant
stockholders or otherwise, ., E S ]
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12. Changes in the Laws Regarding Taxation. If any law is enacted or
adopted or amended after the date of this Mortgage which deducts the Indebtedness or any
portion thereof from the value of the Mortgaged Property for the purpose of taxation or which
imposes a tax, either directly or indirectly, on the principal amount of the Note ar Mortgagee's
interest in the Mortgaged Property, Morigagor will pay such tax, with intcrest and penaltics
thereon, if any. [n the event Mortgagee is advised by counsel chosen by it that the payment of
such tax cr interest and penalties by Mortgagor would be unlawful or taxable to Mortgagee or
unenforeeable or provide the basis for a defense of usury, then in any such event. Mortgagee
shail have the option, by notice of not less than sixty (60) days, to declare the Indebtedness
immediately due and payable.

13-, No Credits on_Account of the Indebtedness. Mortgagor will not claim
or demand or beeriitled to any credit or credits on account of the Indebtedness for any part of

otherwise be made or ¢laiimed from the taxable value of the Mortgaged Property, or any part
thereof, by reason of this-Mortgage or the Indebtedness. In the event such claim, credit or
deduction shall be required by laww, Mortgagee shall have the option, by notice of not less than
sixty (60) days, to declare the Indebiecness immediately duc and payable.

14. Ducumentary Stemps. If at any time the United States of America, any
Staic thereof or any subdivision of any svch State shall require revenue or other stamps 1o be
affixed to the Note or this Mertgage, or impasz any other tax or charge on the same, Mortgagar
will pay for the same, with intercst and penaltics-thercon, if any,

15, Right of Entry. Mongagee andits agents shall have the right to enter and

inspect the Mortgaged Property at any time during reasenzble business hours upon twenty-four
(24 hour notice to Mortgagor, except in the case of an emergency, in which event Mortgagee

and its agents may enter and inspect the Mortgaged Property at any time.

16. Books and Records.

(1)  Morlgagor wiil maintain full, accurate and romplete books of
accounts and other records reflecting the results of the operations of the Moitgaged Property as
well as its other operations and will furnish, or cause to be furnished, to iviortgagee the
following-

(1) within ninety (90) days after the end of each fiscal year, the
Murtgagor will furnish to Mortgagee, a statement of Mortgagor’s financial condition,
including a balance sheet and profit and loss statement, and a statement of annual income
anid expenses satisfactory in form and substance to Mortgagee in connection with the
opuration of the Mortgaged Property, in detail satisfactory to Mortgagee, prepared by,
and if required by Mortgagee, audited and certified by a certified public accountant who
is o member of the American Institute of Certified Public Accountants and, in addition,
within forty-five (45) days after the end of cach fiscal quarter of Mortgagor, Mortgager
shall provide the above information except that it may be prepared and certified by the
firancial officer of Mortgagor who is responsible for the preparation of such annual
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financial statements. Notwithstanding the forcgoihg untit an Event of Default exists

which has not been cured within the applicable cure periad (provided a cure period.

exists), Mortgagee will accept the statement of annudl income and expensé described

above prepared and certified by Mortgagor, Mortgagor's accountant or a financial officer

of Mortgagor, provided that the statement certified by a pubhc accountant is nat
available.

(i)  accompanying the submission of the certified statements of annuzl

and quarterly income and expenses, when the Mortg.xged Property is office, r«mul or
multi-tenant industrial property, shall be  certified current rent roll; which shall-include

among uther things tenant names, Jeasc commencement and emlrahon dalea square'

footage, anrugl rent, annual operating expense and real estate tax contributions and any
and all other 1zes paid by tenants and security deposits currenily h(.ld

(il ~accompanying the submission of the certifi ed statcmc.ntb of dnnual
and quarterly income-and cxpenses shall be such additional ﬁnancml information .25
Mortgagee shall require.

{b) Mortgag,'ﬂe' shall have the'right upon five (5) d'a'ys" prior notice to

Mortgagor, to inspect and make copies of Wurtgagor’s books :md records and income tax rcturnc:
and notices.

(c) In the event of a Stcondary Markct Tranbacuon Mortgag;or shall

furnish from time to time such information relating to f‘«lortgajaor and the Morigaged Property as -

shall be requested by the Rating Agencies.

17.  Performance of Other Agreements.  Aviortgagor ~hall obsarve 'md
perform cach and everv term to be observed or performed by suck Murtgagor pursuant to the
- terms of any agreement or recorded instrument affecting or pertaining 1o the Mc»rtgaged Propertv

18.  Rcpresentations and _Covenants Concerning L.man.~ Mortgagor
represents, warrants and covenants as tollows: '

(a)-  The Noce, this Mortgage and the other Loan Docurieiits are not
subject to any right of rescission, set-off, counterclaim or dcfcnac including the defense rfusury, -
ner would the operation of any of the terms of the Note, this Mortgage and the other Loan
Documents, or the exercise of any right thereunder, render this Mortgage unenforceable in’
whole or in part, or subjcct to any ru,ht of rescission, set-off, counterclaim or defense, including’

the defense of usury.

(b)  All certifications, permits, licenses and approvals,. includin‘g,
without limitation, certificates.of completion and occupancy pcrmus required for the legal use,
occupancy of the Mortgaged Property. have been obtained and arc in full force and effect; except
with respect 1o any specific uses by any tenants or other oc(upd'nts,'such representai ion is limited ‘
to the best of Mortgagor’s knowledge. The Mortgaged Property is {fee of material clamage and is
in pood repair, and there is no proceeding pending for the total or partial condemnation of, or
affecting, the Mortgaged Property.
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(¢) All of the Improvements which were included in determining the
appraisedd value of the Mongaged Property liz whoily within the houndarics and building
restriction lines of the Mortgaged Property. and no improvements on adjoining properties
encroach upon the Morngaged Property, and no easements or other encumbrances upon the Land
encroack upon any of the Improvements, so as to affect the value or marketability of the
Mortgaged Property except those which are insured against by title insurance. All of the
Improve:nents comply with all requirements of applicable zoning and subdivision laws and
ordinances in all material respects.

(d)  The Mortgaged Property is not subject to any Leases other than the
Leases desziibed in the rent roll delivered 1o Mortgagee in connection with this Mortgage. No
person has any passessory interest in the Mortgaged Property or right to occupy the same except
under and pursuan:ip the provisions of the Leases. Except as otherwise disclosed in writing to
Mortgagee, the currén Leases are in full force and cffect and there are no known defaults
thereunder by either party 2nd there are no known conditions that, with the passage of time or the
giving o7 notice, or hoth, ~vould constitute defaults thereunder. Except as otherwise disclosed in
writing 10 Mortgagee {includipg, 3a any title insurance policy delivered 1o Mortgagec at closing)
all presently existing L.eases are suburdinate to the Mortgage.

{e)  To the besi of Mortgagor's knowledge after due and diligent
inguiry, the Mortgaged Property and the '2ase are in compliance with all statules, ordinances.
regulations and other governmemtal or quasi-zovemmental requirements and private covenants
now or hereafier relating to the ownership, corsisuction, use or operation of the Mortgaged
Property,

() There has not been and Morigagor covenants there shall never be
committed by Morigagor or any other person acting under or st behalf of Mortgagor any act or
omission affording the federal government or any state or locargovemnment the right of forfeiture
as against the Morigaged Property or any part thereof or any mniiies. paid in performance of
Mortgagor’s obligations under any of the Loan Documents. Mortguyor-hereby covenants and
agrees not to commit. permit or suffer to cxist any act or omission @lording such right of
forfetur:,

(g) The Management Agreement dated February “ 11998 (the
“Management_Agreement’) betweer Mortpagor and SM Property Managemeiit Co., Inc.
(“Marager”) pursuant 1o which Manager operates the Mortgaged Property (a true, correct and
complete copy of which has been delivered to Mortigagee) is in full force and effect and there is
no default or vielation by any party thereunder. The fee due under the Management Agreement,
and the ferms and provisions of the Management Agreement, are subordinate to this Mortgage
and the Manager shall attorn to Mortgagee. Mortgagor shall not terminate, cancel, mocdify,
renew o7 extend the Management Agrcement, or enter into any agreement relating to the
management or operation of the Mortgaged Property with Manager or any other party without
the express written consent of Mortgagee, which consent shall not be unreasonably withheld. [f
al any time Mongages consents 1o the appointment of a new manager, such new manager and
Mortgagor shall, as a condition of Morigagee’s consent, execute a Manager’'s Consent and
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Suberdination of Management Agi‘eemem in the form then used by Mortgaf.zcrc:j _

19.  Single Purpose Entitv/Separateness. Morgagor reprcsi::nts, warrants
and covenants as follows:

(a)  The purpose for which the Mortgagor is organized shall be limited |

solely to (A) owning, holding, selling,. leasing, transferring, exchanging, operating and managing
the Mortgaged Property, (B) entering into the Loan with the Mortgagee, (C) reﬁnancing; the
Mortgaged Property in connection with a permitted repayment of the Loan, and (D) Lransactmg,
any and all lawful business for which a Mortgagor may be organized under its COl’lbllEUthE faw
that is incident. ntoev.qary and appropriate to accomplish the foregoing.

fb)  Mortgagor docs not own and will not own any asset or property
other than (i) the Mortoaged Property, and (ji} incidental personal property necéssary for and
used in connection with the'evwnership or operation of the Mortgaged Property.

(c) ~ Mengagor will not engage in any business other than the
ownership, management and operation of the Mortgaged Property.

(d}  Morntgagor-will not enter into any contract |Jr agreement with any

affiliate of Mortgagor. any constituent party of Mortgagor, the Guarantors or any affiliate of any

constitugnt party or Guarantor, except upon terms and conditions that are intrinsically fair,

commercially reasonable and substa:itially similir ¢ those that would be available on an arms-
length basis with third parties not affiliated with the Mortgagor or its constituent parties.

(¢)  Mortgagor has not incurred-and will not incur any indebtedness,
other than (i) the Loan, (ii) trade and operationat debt incurred in the ordinary course of business
with trade creditors and in amounts as are normal and reasinatle under the circumstances
provided such debt is not evidenced by a note and is paid when due; (%) indebtedness incurred in
the finanecing of equipment and other personal property used on the Meitzaged Property, and (iv)
unsecured debt representing loans from partners of Mortgagor for the benefit ‘of Mortgagor
required to meet Morigagor’s financial obligations because insufficient casti-reserves and/or cash
flow exist. No indcbtedness other than the Loan may be secued (subordinate or p2rj passu) by
the Mortgaged Property.

§3) Mortgagor has not made and will not make any loans or advances
to any entity or person (including any affiliate or constituent party of Mortgagor, any Guarantor
or any affiliatc of any constituent party or Guarantor), and shall not acquire’ obligations or
sceurities of its affiliates or any constituent party .

(z) . Moertgagor is and will remain solvent and Mortgagor will pay its
debts and liabilities (including, as applicable, shared personnel and overhead ew:penses) from its
assets as the same shall becorne due. :

(h)  Mortgagor has done or caused to be done and will do al l things

necessary to observe organizational formalities and preserve its existence, and Mortgagor wiltl
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not, nor will Morgagor permit any Guarantor to amend, modify or otherwisc change the
partnership certificate, partnership agreement, articles of incorporation and bylaws, operating

agreement, trust or other organizational documents of Mortgagor or Guarantor without the
wrilten consent of Mortgagee.

(1) Mortgagor will maintain’ all of its books, records, financial
statements and bank accounts separate trom those of its affiliates and any constituent party.
Mortgagor's assets will not be listed as assets on the financial statement of any other entity.
Mortgagor shall have its own separate financial statement, provided, however, that Mortgagor's
assets may be.included in a consolidated financial statement of its parent companies if inclusion
on such acensolidated statement is required to comply with the requirements of generally
accepteC accourting principles (“GAAP™). provided that such consolidated financial staiement
shall coatain a focmte to the effect that Morigagor's assels are owned by Mortgagor and that
~ they ar¢ being inclided on the financial statement of its parent solely to comply with the
requirements of GAAP, and further provided that such assets shall be listed on Mortgagor's own
separate balance shect. Mortpagor will file its own tax returns and will not file a consolidated
federal income 1ax return with any other corporation.  Mortgagor shall maintain its books,
records, resolutions and agreements as official records,

()  Morgagor will be, and at all times will hold itself out to the public
as, a legal entity scparate and distinet from-aay other entity (including any affiliate of Mortgayor,
any constituent party of Mortgagor, anv Guarantor or any affiliate of any constituerit party or
Guarantor), shall correct any known misunderstand’'ng regarding its status as & separate entity,
shall conduct business in its own name, shall notidentify itself or any of its affiliates as a
division or part of the other and shall maintain and utiliz <¢narate telephone numbers, stationery,
invoices and checks.

(k)  Mortgagor will maintain adequare, capital for the normal
obligations reasonably foreseeable in a business of its size and character and in light of its
contcmiplated business operations.

4} Neither Mortgagor nor any constituent party  will seek the
dissolution, winding up, liquidation, consolidation or merger in whole or in pait. or the sale of
material assets of Mortgagor.

(m)  Mortgagor will not commingle the funds and other assets of
Mnrtgagor with those of any affiliaie or constituent party of Mortgagor, any Guaranter, or any
affiliate of anv constituent party or Guarantor, or any other person, and will not participate in a
cash management system with any such party.

(n)  Morigagor wili not commingle its assets with those of any other
person cr entity and will hold all of its assets in its own name.

(o)  Montgagor will not guarantee or become obligated for the debis of
any other entity or person and does not and will not hold itself out as being responsible for the
debts or obligations of any other person,
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® Mortgagor shall allocate fairly and reasonably any dverhead
expenses that are shared with an affiliate, including paying for office space and services
performed by any cmplovee of an affiliate,

(u)  The stationery, invoices and checks utilized by Mortgagor' or
utilized to collect its'fiinds or pay its expenses shall bear its own name and shall not bear the
name of any other entity-uniess such entity is clearly designated as being Mortgagor's agent.

(v) ~ Mortgagor shall not pledge its assets for the beneﬁt of any other '

‘person or entity, and other than witk respect to the Loan.

(w)  Mortgagurshall correct any known misunderstanding regarding its

separate identity.

(x)  Mortgagor shall not identify itself as a division of any nther person
or entity. :

20,  Evenis of Defanlt; Remedies. © Lach of the following events shall -

constitute an “Event of Default” hereunder:

(8)  if (i) any installment of interest or prircipal is not paid within five
(5) days after the same is due, (ii) the entire Indebtedness is not paid on or before the Maturity
Date (or if the Matunity Date has been accelerated, upon such acceleration), or (iii) any other
payment or charge due under the Note, this Mortgage or any other Loan Do curnents is not paid
when due; :

(b)  if any Taxes payable directly to the billing authority by Morigagor

arc not paid before intcrest becomes payable on the amount due or a penalty 15 essessed
(provided that the foregoing provisions of this clause (b) shall be subject to the right to contest
Taxes granted to Mortgagor in Paragraph 4(b) of this Mortgage, but only for so long as the
conditions in Paragraph 4(b) of this Mortgage remain satisfied);

(c) if the Policies are not kept in full force and cffect and are not
delivered to Mortgagee when required hereunder, or if the Policics are not delivered to
Mortgagee within ten (10) days after request by Mortgagee;

(dy il any of the provisions of Purzigraphs 7.9, 19 or 39 herein are
violaied or not complied with;
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() if any of the events described in Paragraph 41 shall occur;

(f) if at any time any representation or warranty of Morigagor or any
Guarantor made herein or in any guaranty, agreement, certificate, report, affidavit, owner's
affidavit, financial statement or other instrument furmnished to Mongagee shall be false or
misleading in any material respect;

(¢)  if any mortgagec under a mortgage on the Mortgaged Property,
whether superior or subordinate to this Morigage (i) demands payment in full or otherwise
accelerates anyv indebtedness of Mortgagor or (ii) otherwise commences the exercise of any
remedy avatiable 1o such party under any [Loan Document;

() if Mortgagor fails to cure promptly any violation of any law or
ordinance affectiiig {h= Morigaged Property (provided that the foregoing provisions of this clause
(h) shall be subject o 4ny right to contest such violation specifically granted to Mortgagor in
Paragraph 8 of this Mortiasc), and further provided that so long as no enforcement proceeding is
pending and no governmental‘agency or other authority has imposed any shorter cure or remedy
period with respect to such violation, then Mortgagor shall be entitled to the extended cure period
described in Paragraph 20(j) below;

() if any Guaraiiry (as hereinafter defined) is terminated or any event
or condition occurs which, in the sule judgment of Morlgagee, may impair the ability of any
Guarantor to perform its obligations under any Guatanty or any Guarantor attempts to withdraw,
cancel or disclaim any Guaranty; however, in the eveat of the death or disability of a Guarantor,
no Event of Default shall exist if a financially sound individual or entity satisfactory to
Mortgapee in Mortgagee’s sole discretion executes @i /instrument in writing in form and
substance acceptable to Mortgagee, assuming all of thc Cueranter’s obligations under its
guaranty, such individual or entity shall in all events be a repuisble entity or person of good
character, creditworthy and with sufficient financial worth consicering the obligations assumed
and undertaken, as cvidenced by financial statements and other information reasonably requested
by Mortgagec;

) if a default by Mortgagor under any of the othergiins, covenants
or conditions of the Note, this Mortgage or any other Loan Document shall Secur and such
default shall not have been cured within thirty (30) days after notice from Morngagae: provided
that if such default is not susceptible of being cured within such thirty (30) day period and
Mortgagor shall have commenced the cure of such default within such thirty (30) day period and
thercafier diligently pursues such cure to completion, then such thirty (30) day period shall be
extended for a period of ninety (90) days from the occurrence of the default, provided, further,
that the noticc and grace period set forth in this subparagraph (j) shall not apply to any other
Event of Default expressly sct forth in this Paragraph 20, except 10 the extent expressly otherwise
provided in Paragraph 20(h) or 1o any other Event of Default defined as such in any other Loan
Document or to any other covenant or condition with respect to which a grace period is expressly
provided elsewhere; or
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(ky  ifany of the provisions of Paragra .D___ s 42(d) and/or Pamamph 42(0

are violated or not complied with, and/or if any represenation or warranty in Paragra pﬁ 42(b)

andfor 42(c) shall prove false or misleading in any material réspect and/or if any of the events.

described in Paragraph 42(e) shali occur.

Upon the occurrence of any Event of Deﬁmll the Indebtedness shall nnmcdlately
become duc at the option of Mortgagee.

Upon the occurrence of any Event of Defaull, Mlongagor shall pay interest on the
entire unpaid principal balance of the Note, as defined in and provided for in the Note. |

Upea the oceurrence of any Event of Default, Mortgagee may, to the cxtent

permitted under applicable law, elect to treat the fixtures included in the Mortgnged Property

either as real properiy.or-as personal property, or both, and proceed 1o exercise such rights as

apply thereto. With respeetio any sale of real property included in the Mortgaged Property made

under the powers of sale herein- granted and conferred, Morgagee may, to the exient perraitted
by applicable law, include in such sale any fixtures included in the Mortgaged Property and
relating to such real property. '

21.  Additions] Remeuies.

(a) Upon the occurience of any Event of Default, Mortgagee may take
such action, without notice or demand. as it shalldeem advisable to protect and enforce its rights
against Mortgagor and in and to the Mortgaged Preperty cr any part thereof or interest therein,
including, but not limited to, the following actions, cack’e” which may be pursued concurrently
or otherwise, at such time and in such order as Mortgagee rizy determine, in its sole discretion,
without impairing or otherwise affecting the other rights and tcmedics of Mortgagee (i) ienter into

or upon the Rcal Property, cither personally or by its agerts, nominces or attomtyq and’

dispossess Mortgagor and its agents and servants therefrorn, and tlioieupon Mortgagee may-{A)
use, operate, manage, control, insure, maintain, repair, restore and otherwise deal with . all and
every part of the Mortgaged Property and conduct the business therzai-(B) ‘complete any.
corstruction on the Mortgaged Property in such manner and form as Mortgagee <c«ms advisable,
(C) make ulterations, additions, renewals, replacemenis and improvemenis..e.or on the

Mertgaged Property, (D) excrcise all rights and powers of Mortgagor with tapect to the

Mcrtgaged Property, whether in the name of Mortgagor or othcrwise, including, ~without
limitation, the right to make, cancel, enforce or modify leases, obtain and evict tenants and
dernand, sue for, collect and receive all earnings, revenues, rents, issues, profits and other i income
of the Mortgaged Property and every part thereof and (E) apply the receipts from the Mortgaged
Property to the payment of the Indebtedness, after deducting therefrom all expenses {including

reasonable altomeys fees and expenses) incurred in connection with the aforesaid operations and
all amounts necessary to pay the taxes, assessments, insurance and other charges in connection
with the Mortgaged Property, as well as just and reasonable compcnsatlon for the services of !
Mortgagee and its counsel, agents and employees, or (ii) institute proceedings for the complete
foreclosure of this Mortgage in which case the Mortgaged Property may be sold for cash or upon -

credit in onc or more parcels, or (iii) with or without entry, to the cxtent permitted and pursuant
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to the procedures provided by applicabie law, institute proceedings for the partial foreclosure of
this Morigage for the portion of the Indebiedness then due and payable, subject te the continuing
lien of this Mortgage for the balance of the Indebtedness not then due, or (iv) sell for cash or
upon credit the Mortgaged Property or any part thereof and all or any part of any estate, ¢laim,
demand, right, title and interest of Mortgagor therein and rights of redemption thereof, pursuant
to power of sale or otherwise, at one or more sales, as an entity or in parcels, at such time and
place, upon such terms and after such notice thercof as may be required or permitted by law, and
in the event of a sale, by foreclosure or otherwise, of less than all of the Mortgaged Property, this
Mortgage shall continue as a lien on the remaining pontion of or estate in the Mongaged
Property, or (v) institute an action, suit or proceeding in equity for the specific performance of
any covenari, condition or agreement contained hercin or in the Note or any other Loan
Document, or (viyrecover judgment on the Note or any Guaranty either before, during or after
any proceedings firithe enforcement of this Mortgage or (vil) pursue such other remedies as
Mortgegee may have under applicable Jaw.

(b} The purchase moncy proceeds or avails of any sale madc under or
by virtue of this Paragraph 2. ¢ogether with any other sums which then may be held by
Mortgagee under this Mortgage, whether under the provisions of this Paragraph 21 or otherwise,
shall be applied as follows:

Eirst: To the payment 5 the costs and expenses of any such sale, including
reasonable compensation to Mortgagee, its agentsiand counsel, and of any judicial proceedings
wherein the same may be made, and of all expenses, liabilities and advances made or incurred by
Mortgagee under this Mortgage, together with inter:st.as provided herein on all advances made
by Mortgagee and all taxes or assessments, except any -iaxes, assessments or other charges
subject to which the Mortgaged Property shall have been sold

Second:  T'o the pavment of the whole amount ihcn due, owing or unpaid upon
the Note for principal, together with any and all applicable interest, {zez-and late charges.

Third:  To the payment of any other sums required to.Le paid by Mortgagor
pursuant 10 any provision of this Mortgage or of the Nate or of the Guaranty.

Fourth:  To the payment of the surplus, if any, to whomsoever may ke lawfully
entitled to receive the same.

Mortgagee and any receiver of the Mortgaged Property, or any part thereof, shall
e liable to account for only those rents, issues and profits actually received by it.

(¢)  Morigagee may adjourn from time to time any sale by Mortgagee
to be made under or by virtue of this Morigage by announcement at the time and place appointed
for such sale or for such adjourned sale or sales; and, except as otherwise provided by any
applicable provision of law, Morigagee, without further notice or publication, may make such
sale at the time and place to which the same shall be so adjourned.
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(d)  Upon the completion of any sale or sales made by M'ong."igee‘
under or by virtue of this Paragraph 21, Mortgagee, or an officer of any court empowered to do

s0, shall execute and deliver to the accepted purc.habc.r or pur(.hdserb a good and sufficient
instrument, or good and sufficient instruments, conveying. assigning and transferr1ng all estate,
right, title and interest in and to the property and rights sold. Mortgagee is hereby mevocably

appointed the true and lawful attorney of Mortgagor, in its name and stead, to make all necessary-

conveyances, assignments, transfers and deliveries of the Mortgaged Property and rights so sold

and for that purpose Mortgagec may exccut¢ all necessary instruments of conveyance,

assignment and transfer, and may substitute one or more persons with like rower, Mortgagor
hereby ratifying and confirming all that its said attorney or such substitute or substitutes shall
lawfully do by viitue hereof. Any such sale or siles made under or bv virtue of this Paragraph
21. whether made under the power of sale hercin granted or under or by virtue of judicial
proceedings or of & judgment or decree of foreclosure and sale, shqll'ojbefate to divest all the
esiate, right, title, interest, claim and demand whatsoever, whether al law or in cquity, of
Mortgagor in and 1o the properties and rights so sold and shall be | A perpetu.al bar both at law and
in equity against Mortgager and against any and all persons cluummg, or who may cliim. the
same. or any part thereof from, through or under Mortgagor.

&)  In the cveptof any sale made under or by virtue of this Paragraph

21 (whether made under the power ofszic hercin granted or under or by virtue of judicial
proceedings or of a judgment or decree of fircclosure and salc) the entire Indebtedness, if not
previously duc and payable, immediately thereupan, shall, anything in the Note, this Maortgage,
any Guaranty or any other Loan Document to th¢ contrary notwnhstaﬂdmg. become due and
pavable.

) Upon any sale made under or by virtue of this Paragraph 21

(whether made under the power of sale hercin granted or dnder or by virtue of judicial
proceedings or of a judgment or decree of foreclosure and salc) ‘Vfort;,agee may bid for and
acquire the Mortgaged Property or any part thereof and in licu of paying cash therefor may makgc
settiement for the purchase price by crediting upon the [ndebtcdncss the’pet sales price after
deducting therefrom the expenses of the sale and the costs of the action and any other sums
which Mortgagec is authorized to deduct under this Mortgage.

(2)  No recovery of any judgment by Mortgagee and no icvy of an
execution under any judgment upon the Mortgaged Property or upon any other propurty of
Mortgagor shail affect in any manner or to any extent, the licn of this' Mortgage upon the
Mortgaged Propenty or any part thereof, or any licns, rights, powers or remedxes of Mongagee
hereunder, but such liens, rights, powers and remedies of Mortgagee shall continue ummpalrcd
as before.

22.  Right to Cure Defaults. Upon the occurrence of any Event of Default or
if Mortgagor fails to make any payment or to do any act as herein provided, Mortgagee may, but
without any obligation to do so and without notice to or demand on Morigag.or and without
releasing Mortgagor from any obligation hereunder, make or do the same in such mzumer and 1o’
such extent us Morlgagee may deem necessary (o protect the securily hereof. Without limiting
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the forcgoing. Mortgagee may enter upon the Mortgaged Property for such purposes or appear in.
defend, or bring any action or proceeding to protect its interest in the Mortgaged Property, and
the cost and expense thereof (including, without limitation, attorneys’ fees and disbursements to
the extent permitted by law), with interest as provided in this Paragraph 22, shall be immediately
duc and payable to Mortgagee upon demand by Mortgagee therefor. All such costs and expenses
incurred by Mortgagee in remedyving such Event of Default or in appearing in. defending, or
bringing any such action or proceeding shall bear interest at the Default Rate, for the period from
the date that such cost or expense was incurred to the date of payment to Mortgagee. All such
costs and cxpenses, together with interest thereon at the Default Rate, shall be added to the
indebtedness and shall be secured by this Mortgage. If the principal sum of the Notc or any
other amount sequired to be paid on the Maturity Date under the Note shall not be paid on the
Maturity Date, interest shall thereafter be computed and paid at the Defaul: Rate.

23, ( Late Payment Charge. If anv monthly principal and interest payment is
not paid in accordance wiih the Note, a late charge (the “Late Charge”) shall be duc as provided
for in the Note.

24.  Prepayment - The Indebtedness may be prepaid only in accordance with
the terms of the Note,

25.  Prepayment After ¥-:ent of Dlefault. A tender of the amount necessary
10 satisfy the entire indebtedness, paid at any tirne following an Event of Default or acceleration
(which acceleration shall be a1 Mortgagee’s sole wriion), including at a foreclosure sale or during
any subscquent redemption period, if any, shall te deemed a voluntary prepayment, which
payment shall include a premium, the calculation of wliic!y shall be in accordance with the terms

of the Note.

26.  Appoeintment of Receiver. Mortgagee, upeil the occurrence of an Event &8
of Default or in any action to forcclose this Mortgage or upon the attual or threatened waste o 33
any part of the Mortgaged Property, shall be entitled to the appointment of a receiver without. .’e
notice and without regard to the value or condition of the Mortgaged Propaity as security for the 3
Indebtecness or the solvency or insolvency of any person liable for th¢ piyment of the rd
Indebtedness. “;

27.  Security Agreement.

(3  This Mortgage is both a real property Mortgage and a “security
agreement” within the meaning of the Uniform Commercial Code. The Morigaged Property
includes both real and personal property and all other rights and interests, whether tangible or
intangible in naturc, of Mortgagor in the Mortgaged Property. Mortgagor, by exccuting and
delivering this Mortgage grants to Mortgagee, as security for the Indebtedness, a security interest
in the Mortgaged Property 1o the fi2ll extent that the Mortgaged Property may be subject 0 the
Uniform Commercial Code (such portion of the Mortgaged Property so subject to the Uniform
Commercial Code being called in this Paragraph 27 the “Collateral™). Mortgagor shall exccute
and deliver 1o Mortgagee, in form and substance salisfactory to Mortgagee, such financing
statements and further assurances as Morigagee  may, from time to time, reasonably request in
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order to create, perfect, and preserve the security interest(s) herein granted. This Mortgage shall
also constitute a “fixture filing” for the purposes of the Uniform Commercial Codé and shall
cover all items of the Collateral that are or are to become [ixturcs. Information concerning the
security interest(s) herein granted may be obtained from Mortgagee upon request.

If an Event of Default shall occur, Mortg,dg e, in, addltlon 10 any other
rights and remedies which it may have, shall have and may exercise Immedntl“l) and without
demand, any and all rights and remedies granted to a secured party upon default un: ler the
Uniform Commercial Codc, including, without limiting the generahty of the foregoing, the pight
to take possession of the Collateral or any part thereof, and to take such other measures as
Mortgagee mey dr.em necessary for the care, protection and prescrv.ttlon of the Collateral. Upon

request or demarnid-of Mortgagee, Mortgagor shall at its expense assemble the Collateral and _

make it available to Martgagee at a convenient place acceptable to Mong.zgec \«lortg*"igor shall
- pay to Mortgagee on detavand any and all expenses, including legal expénses and attorucys fees

and disbursements, incumred or paid by Mortgagee in protecting its interest in the Collateral and’

in enforcing its rights hereunder with respect to the Collateral. Any notice of sale, disposition or
other intended action by Mortsussc with respect to the Collateral sent to Mortgagor in
accordance with the provisions hersol at least five (5) days prior to such shall constitute

reasonable notice to Mortgagor. The isroceeds of any disposition of the Collateral, or any part

thereof, may be applied by Mortgagee 10 the payment of the Indebtedness in such priority and
proportions as Mortgagee in its discretion shai” deem proper.

Mortgagor shall notify Morgazee of any change in name, identity or
structure of Mortgagor and shall promptly execute, tile znd record, 2t its sole cost and expense,

such Uniform Commercial Code forms as are necessary o maintain the priority of the lien of

Mortgagee upon and security interest in the Collateral. In A2dition, Mortgagor shall promptly
exceute, file and record such additional Uniform Commeicial Code forms ‘or continuation
statements as Mortgagee shall deem necessary and shall pay all exgeases and fees in cofinection
with the filing and recording thercof, provided hat no such additional decumends shall increase
the obligations of Mortgagor under the Note, this Mongagé or the cther Lean Doéumems
Mortgagor hereby grants to Mortgagee an irrevocable power of atom;_,r coupled ‘with an
interest, to file with the appropriate public office on its behalf any inancing or oter SUAT Ments
signed only by Mortgagee, as secured party, in conncction with the Collateral covered by this
Mortgage. '

(b)  That portion of the Morgaged Property consisting of personal
property and cquipment, shall be owned by Mortgagor and shal! not e the subject matter of any
leasc or other transaction whereby the ownership or any beneficial mterest in any of such
property is held by any person or entity other than Mortgagor nor shall Mortgagor create or
suffer to be created any sceurity interest covering any such property as it may from time to time
be replaced, other than the security interest created herein,
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28.  Authority,

(a)  Mortgagor has full power, authority and legal right to execute this
Mortgage, and to morigage, give, grant, bargain, sell, alien, enfeoff, convey, confirm. pledge.
hypothecate and assign and grant a securily interest in the Mortgaged Property pursuant to the
terms hereof and to keep and observe all of the terms of this Mortgage on Mortgagor’s part to be
performed.

(b)  Mortgagor represents und warrants to Mortgagee that Mortgagor 15
not a “foreizn nerson” and covenants with Mortgagee that Mortgagor will not, throughout the
term of the Noie. become a “foreign person” within the meaning of §1445 and §7701 of the
Imernal Revenus Code of 1986, (26 USC §§1445, 7701) and the related Treasury Department
reguiations. includiigo without limitation, temporary regulations (hereinafter collectively the
“Code™); that is, such”Maortgagor is not a non-resident alien, foreign corporation, foreign
partnership, foretgn trust o foreign estate as those terms are defined in the Code.

29.  Actions 24d Proceedings. Mortgagee shall have the right to appear in
and defend any action or proceeding brought with respecet to the Mortgaged Property and to bring
any action or proceeding, in the name.and on behalf of Mortgagor. which Mortgagee, in its
discretion, shall decide should be broughi#o drotect its interest(s) in the Mortgaged Property.

30.  Further Acts, Ete. Mcartgavor will, at the sole cost of Mortgagor, and
without cxpense to Mortgagee, do, exccute, ackncwiedge and deliver all and every such further
acts, deeds, conveyances, Mortgages, assignments; diotices of assignments, transfers and
assurances as Mortgagee shall, from time to time, requize’ for the better assuring, conveying,
assigning, transferring and confirming unto Morigagee the propesty and rights hercby mortgaged,
given, granted, bargained, sald, aliened, enfeoffed, conveyed, confiimed, pledged, assigned and
hypothecated or intended now or hereafter so to be, or which Montgagar may be or may hereafter
become bound 10 convey or assign to Mortgagee, or for carrying out the-intention or facilitating
the performance of the terms of this Mortgage or for filing, registering or recording this
Mortgage and. on demand, will execute and deliver within five (5) business days after request of :
Morigagee, and if Mortgagor fails to so deliver, hereby authorizes Mortgagern thereafter to
exeeute in the name of Mortgager without the signature of Mortgagor to the exter Mortgagee
may Jawfully do so. one or more financing statements, chattcl Mortgages or comparaule security
instruments, to evidence more effectively the lien hereof upon the Mortgaged Property.
Mortgagor grants to Morlgagee an irrevocable power of attorney coupled with an inlerest for the
purpose of exercising and perfécting any and all riphts and remedies available to Mortgagee at r
law and in equity, including without limilation such rights and remedies available to Mortgagee e
pursuant to this Paragraph 30.
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31.  Recording of Mortgapge, Ete. Mortgagor forthwith upon the execution
and delivery of this Mortgage, will cause this Mortgage, and any security instrument creating &
lien or sccurity interest or evidencing the lien hereof upon the Mortgaged Property, to be filed,
registered or recorded and, thereafter, from time to time, each such other instrument of further
assurance reguired by Mortgagee 10 be filed, registered or recorded, all in such manner and
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in such places as may be required by any present or future law in order to publish noticc. of and

fully to protect the lien ar security interest hereot upon, and 1h¢. interest(s) of Mo-tgaeee in, the

Mortgaged Property. Mortgagor will pay all filing, reg1strauon or recording fees, and all
expenses incident to the preparation, exccution and acknowledgment of thr Mong age, any
Mortgage supplemental hereto, any security instrument with respect to the Mortgaged Property
and any instrument of further assurance, and all federai, state, county and n1umc1pal taxes.
duties, imposts, assessments and charges arising out of or in connection with the makmg'
execution, delivery and/or recording of this Mortgage, any Mortgage supplcmcntal ereto any
security instrument with respect to the Mortgaged Property or any instrument of turther

assurance, except where prohibited by law so to do. Mortgagor shall hold harrless and.

indemnify Mdrigagee, its successors and assigns, against any liability incurred by reasor of the
imposition of any ‘ax on the making, cxccution, delivery and/or recordm;_. of this Mortgage, any
Mortgage supplemérial hereto, any security instrument with respect to the Moartgaged Property
or any instrument of futhzr assurance. .

32. Usumv-iaws. This Morigage and the Note arc subject to the express
condition that at no time shall Mo:tz gagor be obligated or required to pay interest on the principal
balance due under the Note at a rate »tich could subject the holder.of the Note to either civil or
criminal liability as a result of being i exeess of the maximum interest rate which Mortgagor is
permitted by law to contract or agree W/ pe y If by the terms of this Mortgage or tﬁc Note,

Mortgagor is at any time required or obhgat 10 pay intérest on t.he principal balance due under |
the Note at a rate in excess of such maximum rate) the rate of interest under the Note shall be

deemed o be 1mmed1dleiy veduced 10 such maxizovm rate and the interest pd}’abk‘ ‘shall be

computed at such maximum -ate and all prior interest pryments it excess of such maximum cate
shall be applied and shall be deemed to have been paymenisiin reduction of the prmcnpal balance
of the Note and the principal balance of the Note shall be reriuced by such amount in the i mverse :

order of maturity.

33.  Sole Discretion of Mortgagee. Wherever prisuant to this Mor'm'age i
Mortgagee exercises any right given to it to approve or d:sapprove or any/ afrangement or termis
to be satisfactory to Mortgagee, the decision of Mortgagee to approve or aitapprove or to decide L
that arrangements or terms are satisfactory or not satisfactory shall be in the sol: discretion of
Mortgagee and shall be final and conclusive, except as may be otherwise spem ficady provided

herein.

34, Recovery of Sums Required To Be Paid. Mortgagee shall have the right

from time to time to take action 10 recover any sum or sums which constitute a part of the
Indcbtedness as the same become duc, without regard to whether ¢r not the balance of the |
Indebtedness shall be due, and without prejudice to the right of Mong.xgee thereafter t> bring an
action of foreclosure, or any other action, for a default or defaults by Mortgagor exlslmg at the

time such earlier action was cornmenced.

35.  Marshalling and Other Matters. Morfgagor waives, to the sxtent. .
permitted by law, the benefit of all appratbemcnt valuation, stay, extension, reinstatemen( and |

redemption laws now or hereafter in force and all rights of marshalling in the event of any sale
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hereunder of the Mortgaged Property or any part thereof or any interest therein. Further,
Mortgagor expressly waives any and all rights of redemption from sale under any order or decree
of foreclosure of this Mortgage on behalf of Mortgagor, and on behall of each and every person
acquiring any interest in or title to the Morngaged Property subscquent 1o the date of this
Mortgage and on behaif of all persons to the extent permitted by applicable law.

36.  Waiver of Notice. Mortgagor shall not be entitled to any notices of any
nature whatsoever from Mortgagee except with respect to matters for which this Mortgage
specifically and expressly provides for the giving of notice by Mortgagee to Mortgagor and
except with respect to matters for which Mortgagee is required by applicable law to give notice.
and Mortgaron hereby cxpressly waives the right to receive any notice from Mortgagee with
respect to any miatter for which this Mortgage does not specifically and expressly provide for the
giving of notice by Mortpagee to Morigagor.

37. kzacdics of Mortgapor, In the cvent that a claim or adjudication is
made that Mortgagee has actzd unreasonably or unreasonably delayed acting in any case where
by law or under the Nole, this viortgage or the other Loan Documents, it has an obligation to act
reasonably or promptly. Morizagee shall not be liable for any monetary damages, and
Morgagor's remedies shall be limited to injunctive relief or declaratory judgment.

38.  Reporting Requiterizats. At the request of Mortgagee, Mortgagor shail
supply or cause to be supplied to Mortgagee either (a) a copy of a completed Form 1099-B,
Statement for Recipients of Proceeds from Real Estate, Broker and Barter Exchange Procceds
prepared by Mortgagor's attorney or other person rexponsible for the preparation of such form,
together with a centificate from the person who prepaied such form to the effect that such form
has, 10 the best of such person’s knowledge, been accuratély’ prepared and that such person will
timely file such form or (b) a certification from Mortgagor that-isc Loan is a refinancing of the
Mortgaged Property or is otherwise not required to be reportec-to.4ne Internal Revenue Service
pursuant to Scction 6045(c) of the Code. Mortgagor hereby incenrifies, defends and holds
Mortgagee barmliess from and against all loss, cost, damage and expuse (including without
limitation, attomeys” fecs and disbursements and costs incurred in the investigation, defense and
settlement of claims) that Mortgagee may incur, directly or indirectly, as’a iesult of or in
connection with the assertion against Mortgagee of any claim relating to the failure ¢ Mortgages
to comply with this Paragraph 38.

39, Hazardous Materials,

(a)  Mortgagor represents and warrants that to the best knowledge of
" Mortgagor and cxcept as vtherwise disclosed by Morigagor in that certain Environmental
Questionnaire and Certificate attached as Exhibit C to the Application for Loan dated July 14,
1998 or in that centain Phase 1 Environmental Site Assessment dated August 24, 1998 prepared
by EMG, (i) the Mortgaged Property is now and at all times during Mortgagor’s ownership
thereof has been frec of contamination from any petroleumn product and all hazardous or toxic
substances, wastes or subslances, any substances which because of their quantitative
concentration, chemical, radicactive, flammable, explosive, infectious or other characteristics,

36

36

.
]
~

Ve




UNOFFICIAL COPY

Loan No. 3212480

constitute or may reascnably be expected to constitute or contribute 10 a danger or hazard to
public health, safety or welfare or to the environment, including, without limitation, any asbestos
(whether or not friabie) and any asbestos-containing materials, waste oils, solvents and
chiorinated oils, polychlorinated biphenyls (PCBs), toxic metals, etchants, pickling and plating
wastes, e¢xplosives, rcactive metals and compounds, pesticides, herbicides, radon gos, 'urc_a
formaldehyde foam insulation and chemical, biological and radioactive wastcs, or any other
similar materials or any hazardous or toxic wastes or substances which are included under or
regulated by any federal, state or local law, tule or regulation {whether now existing, or hereafter
cnacted or promulgated, as they may be amended from time to time) pertaining (o environmental

regulations, contamination, clean-up or disclosures, and any judicial or administrative
interpretation theirof, including any judicial or administrative orders or }udgments ("Hazardous
Materials™), inclvding, without limitation, the Comprehensive Environmental Respogpse,

Compensation and Yiability Act of 1980, 42 U.S.C. section 960! g1 seq. (“CERCLA"); The
Federal Resource Conservation and Recovery Act, 42 U.S.C. sectior. 6901 et seq. (“RCRA™);
Superfund Amendments ard Reauthorization Act of 1986, Public Law No. 99-499 (“SARA™);
Toxic Substances ControlAct,-15 U.S.C. section 2601 et seq. (“TSCA™). the anardo.ls
Materials Transportation Act, 42°1,.8.C. section 1801 et seq.; and any other state supetlien or
environmental clean-up or disclosure stawutes (all such laws, rules and regulations being referred
to collectively as “Environmental Laws?), (i) Mortgagor has not caused or suffered to oceur any
discharge, spill, uncontrofled loss or seepase of any Hazardous Materials onto any property
adjoining the Mortgaged Property and (iif) netther the Mortgagor nor any tenant or occupant nf
all or part of the Mortgaged Property is now or Has been involved in operations at the Morntgag:d
Property which could lead to liability for Morgigsar or any other owner of the Montgag:d
Property or the imposition of a Jien on the Mortgaged 2roperty under any Environmental Law.

(b) At its sole cost and expense/ Mortgagor shall comply with and
shall causc all tenants and other occupants of the Mortgagtd I'roperty to comply with «]
Environmental Laws now in effect or hercafter enacted with respect-(o the dlscha.rge generaticn,
removal, transportation, storage and handling of Hazardous Materials. iviortgagor shall promp!tz
notify Mortgagee if Mortgagor shall become aware of any Hazardous Materials on or near tid‘
Mortgaged Property and/or if Mortgagor shall become aware that the Moubnp >d Propertv is @
direct or indirect violatior of any Environmental Laws and/or if Mortg,ap,ar shall bzcome awars,;
of any condition on or near the Mortgaged Property which shall pose a threat to the nfalth ‘;afet:r'
or welfare of humans. Mortgagor shall promptly remove all llamrdous Materials ‘-qm L1
Mortgaged Property, such removal to be performed in accordance wi Lh all apphcablt, federal,
state and local laws, statutes, rules and regulations. Mortgagor shall pay immediately, wh,en due
the cost of removal of any Hazardous Matcrials and shall keep the Mortgaged Propdrnv free of -
any licn imposed pursuant to any Environmental Laws now in effect or her..maﬂcr enacted

(¢)  Mortgagor grants Mortgagee and its emplo;ees and ‘ag,ents an
irrevacable and non-exclusive license, subject to the rights of tenants, to cnter the Mortgagred '
Property to conduct testing and to remove any Hazardous Materials, angl the costs of such tesnmz
and removal shall immediately become duc to Morigagee and shall be secured by this Mortgagc.
Mortgagor, promptly upon the request of Mortgagee, from time to timg (which request shall be
rcasonable so long as no Fvent of Default exists), shall pmwde Mortgagee with an
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environmental site assessment or environmental audit report, or an update of such an assessment
or report, all in scape, form and content satisfactory to Mortgagee. Mortgagor shall maintain the
integrity of all storage tanks and drums on or under the Mortpaged Property during the term of
the Loan in compliance with 2Jl Environmental Laws now in effect or hereinafter enacted.
Mortgagor shall follow an opieration and maintenance program with respect to all storage tanks
and drums on or under the Mortgaged Property, which program has been approved in writing by
Mortgagee.

(@)  Mortgagor shall indemnify Mortgagee and hold Mortgagee
harmless from and against all Lability, loss. cost, damage and expense (including, withcut
Jimitation,“aizmeys’ fees and costs incurred in the investigation, defense and settlement of
claims) that Mergagee may incur as a result of or in connection with the assertion against
Mortgagee {whethzras past or present holder of this Morgage. as mortgagee in possession or as
past or present owner of the Mortgaged Property by virtue of a foreclosure or acceptance of a
deed in liew of forcclosurz) of any claim relating to the presence and/or release, threatened
release, storage, disposal; generating or removal of any Hazardous Matenials or compliance with
any Environmental Laws now-in¢ifect or hereinafier enacted. The obligations and habilities of
Mcrtgagor under this Paragraph 39 shall survive full payment of the Loan, entry of 2 judgment of
foreclosure or acceptance of a deed ini Heu of forcclosure or any subsequent transfer to a third
party. T is understood that the presenci and/or release of substances referred to in this section
hereof does not pertain to a presence and/or release which first occurs solely after (A) repayment
ol the Loan in full in accordance with the Loan'Documents or (B) acquisition of title to the
Property by Mortgagee upon a (oreclosure or acceplance of a deed in licu of foreclosure and
surrender of possession and occupancy of the Prorcry by Mortgagor., its agents, affiliates,
employees and independent contractors. Mortgagor shall have the burden of proving that the
conditions in subsection (d) were satisfied by clear and convincing eviderce and shall continue to
defend with counsel satisfactory to Mortgagee and shall indemnify 2nd hold Mortgagee harmless
for ai! matters set forth in this Paragraph 39, unless and until a-ccut of competent jurisdiction
finds that Montgagor has met such burden.

(¢)  Nothing contained herein shall constitute or be construed as a
waiver of any statutory or judicial federal, state or local Jaw which may provide rights or
remedies 1 Mortgagee against Martgagor or others in connection with any clairn <elating to the
Mortgaged Property and pertaining to the presence and/or release, threatened release. storage,
disposal, generating or removal of any Hazardous Materials or 1o the failure to comply.with any
Environmental Laws now or hereafter enacted.

40.  Asbestos. Mortgagor shall not install or permit to be installed in the
Mortgaged Property. friable asbestos or any substance containing asbestos.  With respect to any
such material currently present in the Mortgaged Property, Mortgagor, at Morigagor’s expense,
shall promptly comply with and shall cause all occupants of the Mortgaged Properiy to comply
with all present and future applicable federal, state or local laws, rules, regulations or orders
relating to asbestos, friable asbestos and asbestos containing materials. In the event any asbestos,
friable asbestos .or asbestos containing malerial is discovered at the Mortgaged Propeny,
Mortgagor shall obtain a comprehensive asbestos report prepared by a licensed engineer or
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| : :
asbestos consultant acceptable to Mortgagee describing the Torm. extent, location aﬁd condition

of such asbestos and recommending methods of removal or abatement. Mortgagor shatl "
promptly comply at its sole cost and expense with the recommendations contained in such report,

such compliance to be pt.rf()rmcd in accordance with all dpphc:dblc federal, state and local laws,

statutes, rules and regulations.  Mortgagor shall mdcmml'} Mortgagee and hold Monbagcc |
harmiess from and against all loss, cost, damage and expense (inchuding, without limitation, /
atlorneys’ fees and costs incurred in the investigation, defense and settlcment of claims} that

Mortgagee may incur as a result of or in connection mth the assertion agamat Mortgagee

{(whether as past or present holder of the Mortpage, as mortgagee in posscssion, or as past or

present owner of the Mortgaged Property by virtue of a foreclosurs or acceptance of a deed in

leu of foreclusurs) of any claim relating to the presence or removal of any asbestos subslance

referred to in this-Paragraph 40, or compliance with any federal, state or local Jaws, rules,

regulations or ordere élating thereto. The obligations and liabilities of Mortgagor under this

Paragraph 40 shall survive full payment of the Loan, entry of a judgment of foreclosure or a deed

in lieu of foreclosure. ‘

41.  Bankrupte; w i nsof‘vcmx In the event that Mongagor or any (:uammor
or, it Mortgagor or any Guarantor is x4 general or limited partnershsp, any general partner of any
such entity {a) admits in writing its isability to pay its debts generally as they becaine due, or
does not pay ils debls penerally as they Geceme due, (b) commences as debter any case or
proceeding under any bankruptey, insolvency rzorganization, liquidation, dissolution or similar
law, or seeks or consents to the appointment of a receiver, conservator, trustee, custodian,
manager, liguidator or similar official for it or the wholc or any substantial part of its property,
(c) has a receiver, conservator, trustee, custodian,’ riznager, liquidator, or similar official
appointed for it or the whole or any substamial part o14ts property, by any governmenial
authority with jurisdiction to do so, {d) makes a proposal or 2iiy assignmient for the benefit of its
creditors, or enters into an arrangement or composition or similir pian or scheme with or for the
benefit of creditors generally occurring in circumstances in which/such entity is unable to meet:
its obligations as they become due or (e) has filed against it any cass ¢ proceeding under any
bankruptcy, insolvency, reorganization, liquidation, dissolution or sinilar law which (i) is 7.
conscnted to or not timely contested by such entity, (ii) results in the entry'of on.order for relicf, £
appointment of a receiver, conservalor, trusiee, custodian, manager, liquidator s similar official . 30
for such entity or the whole or any substantial part of its property or (iii) is not disraissed within’ I
sixty (60) days, an Event of Default shall have occurred and as a result, the :nlire‘mincipdll -
batance of the Note and all obligations under any Guaranty shall become immediately-Cue anc’fj o)
payable at the option of Mortgagee without notice to Mortgag,or or any Guarantor and Mort;,agcr - -
may exercise any remedies available to it hereunder, under any other Loan Document, at Iaw or %
in equity.

42,  Compliance with ERISA and State Statutes on Govefnmental Plans,

(a) Mortgagee represents and warrants to Mortgagor that, as of the
date of this Mortgage and throughout the term of this Mortgage, the source of funds from whtc‘h.
Mortgagee cxtends this Morigage is its general account, which is subject to the claims of its
genzral creditors under state law.
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(b)  Morgagor represents and warrants that, as of the date of this
Mortigage and throughout the term of this Mortgage, (i) Morigagor is not an *employce benefit
plan™ as defined in Section 3(3) of the Employee Retirement Income Security Act of 1974, as
amended (“ERISA”), which is subject to Title [ of ERISA and (ii) the assets of such Mortgagor
do not conslitute “plan assets” of one or more such plans within the meaning of 29 CF.R. §
2510.3-101,

(¢}  Mortgagor represents and warrants to Mortgagee that, as of the
date of this Mortgage and throughout the term of this Morlgage (1) Mortgagor is not &
“sovernmental plan” within the meaning of Section 3(32) of ERISA and (i) transactions by or
with Morigager or any Mortgagor are not subject 1o state statutes regulating investments of and
fiduciary obligations with respect to governmental plans.

t)  Mortgagor covenants and agrees lo deliver to Mortgagee such
certifications or other‘eridence fiom time to time throughout the term of this Morigage, as
requested by Montgagee i its sole discretion, that (i) Mortgagor is not an “cmployee benefit
plan™ or a “governmental ploa™ (i) Mortgagor is not subject to state statutes regulating
investments and fiduciary obligaticns with respect to governmental plans, and (iii) on¢ or more
of the following circumstances is true:

(A)  Equity interesic-in Mortgagor are publicly offered securities, within
the meaning of 20°C.F.R. § 2510.3-101(b)(2):

(B)  Less than 25 percenier all equity interests in such Montgagor are
held by "benefit plan invéstors™ within the meaning of 29 C.F.R. §
2510.3-101(H)(2); or

{C)  Mongagor quelifies as an “operating company™ or a “real estate
operating company” within the “meening of 29 CFR
§ 2510.3.-101(c) or (e).

(¢)  Any of the following shall constitute an Event of Default under this
Mortgage, entitling Mortgagee to exercise any and all remedies 1o which it may-Ue entitled under
this Mortgage, and any other L.oan Documents (i) the failure of any representation. or warraniy
made by any Mortgagor under this Paragraph 42 1o be true and correct in all respects, (i) the
failure of any Mortgagor 1o provide Mortgagee with the written certifications and evidence
referred to in this Paragraph 42 or (iii) the consummation by Mortgagor or any one Mortgagor of
a transaction which would cause this Mortgage or any exercise of Morigagee’s rights under this
Mortgage, or the other Loan Documerts to constitute a non-exempt prohibited transaction under
ERISA or a violation of a state statute regulating governmental plans, or otherwise subjecting
Mortgagee ta liability for violation of ERISA or such state statute.

() Monrgagor shall indemnify Mortgagee and defend and hold
Mortgagee harmless from and against all civil penalties, excise taxes, or other loss, cost, damage
and expense (including, without lirnitation, attorneys’ fees and disbursements and costs incurred
in the investigation, defense and settlement of claims and losses incurred in correcting any
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prohibited transaction or in the sale of a protubited loan, and in obtaining any individual

prohibited transaction exemption under ERISA that may be required, in Morgagee's sole

discretion) that Mortgagee may incur, directly or indirectly, as a resalt of a default under this

Paragraph 42. This indemnity shall survive any termination, satisfaction or foreclosure of this
Mortgage. |

43,  Assignments. Mortgagee shall have the'right_' to assign or transfer its
rights under this Mortgage without limitation. Any assignee or transferce shall be entitled to alt -

the bencfits afforded Mortgagee under this Mortgage.

44  Cooperation. Mortgagor acknowledges that Mortgagee and its succesiors
and assigns may’(2) sell this Mortgage, the Mote and other Loan Documents to one or r:ore.
investors as a whole/Iran, (b) participate the Loan to one or more investors, (c) deposxt this
Mortgage, the Note and other Loan Documents with a trust, which trust may sell certificates to

investors evidencing an owsiership interest in the trust assets or {(d) otherwise sell the Loan or

interest therein to investors {tie transactions referred to in clauses (a) through (d) are hereinafter
referred to as “Secondary Market Transactions™). Mortgagor shall cooperate in good faith with
Mortgagec in effecting any such Secondary Market Transaction and shall cooperate in good faith
to implement all requirements imposed by the Rating Agency involved in ahy Secondary Market
Transaction including, without limitatic;, all structural or other changes to the Loan,
modifications to any documents evidencing ey securing the Loan, delivery of opinions of counsel
acceptable to the Rating Agency and addressing such matters as the Rating Agency may require;
provided, however, that Mortgagor shall not be required to modi fy any dm,uments CVﬁdLnClnb or

sccuring the Loan which would modify (i) the interest rate payable under (ke Note, (ii) the stated -

maturitv of the Note, (iii) the amortization of principati a7 the Note or (iv) any other material
economic term of the Loan. Mortgagor shall provide such infsimation and documents relating to

Mortgagor, Guarantor. if any, the Mortgaged Property, the Leese and the Lessce as Mortgagee

may reasonably request in connection with a Secondary Market T ransiction. Mortgagee shall
have the right to providc to prospective investors any information iriis’ possession;, including,
without limitation, financial statements relating to Mortgagor the ‘Guarantor, if any, the
Mortgaged Property and the Lessee. Mortgagor acknowledges that certain iiformation regardmg
the Loan and the parties thereto and the Morigaged Property may be incindeld.in a private
placement memorandum, prospectus or other disclosure documents.

45.  Indemnification for Non-Recourse Carveout Obligations. Moagagor
hercby covenants and agrees unconditionally and absolutely to indemnify and save harmless
Mortgagee, its officers, directors, sharcholders, employees, agents and attorneys against all
damages, losscs, liabilitics, obhgauon, claims, litigation, demands or defenses, judgments, suits,
proceedings, fines, penalties, costs, disbursements and expenses of any kind or nature whatsoever
{including without limitation attorneys’ fees reasonably incurred), which may at any time be
imposcd upon, incurred by or asserted or awarded agamst Mortgagee and arising from the Nonn
Recourse Carveout Obligations.

This indemnity shall survive any foreclosure of this Mortgage, the taking of &

deed in Heu thereof, or any other discharge of the obligations of the Morgagor hereunder or &
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transfer of the Mortgaged Property, even if the indebtedness secured hereby is satished in full.
Mortgagor agrees that the indemnification granted herein may be enforced by Mortgagee without
resorting 1o or exhausting any other security or collateral or without first having recourse to the
Mote or the Mortgaged Property covered by this Mortgage through foreclosure proceedings or
otherwisc: provided, however, that, subject to Paragraph 46 of this Mortgage, nothing hercin
contained shal] prevent Mortgagee from suing on the Note or foreclosing this Mortgage or from
exercising any other rights under the Loan Documents.

46.  Exculpation. Notwithstanding anything to the contrary contained herein,
but subject to Paragraph 43 hereof, any claim based on or in respect of any liability of Morngagor
under the Note or under this Mortgage or any other Loan Document shall be enforced only
against the Morgaged Property and any other collateral now or hereafier given to secure the
[.oan and not agaristiany other assets, properties or funds of Mortgagor: provided, however, that
the liability of Morigapar for loss, costs or damage-arising out of the matters described in
subparagraphs (i) through' (vi) below (collectively, “Non-Recourse Carveout Obligations™) shall
not be limited solely to tlie Mortgaged Property and other collateral now or hereafter given to
sccure the Loan but shall include all of the assets, properties and funds of Mortgagor: (i) fraud,
misrepresentation and willful and physical waste, (ii) any rents, issues or profits collected more
than one (1) month in advance of theirdue dates, (iii) any misapplication of loan proceeds, rents,
issues or profits, sccurity deposits and any biher payments from tenants or occupants (including,
without limitation, lease termination fees) ‘nsurance proceeds, condemnation awards, or other
sums of a similar nature, {iv) liability under environmental covenants, conditions and indemnities
contained in the Mortgage and in any separate environmental indemnity agreements, (v) the
unauthorized sale, conveyance or transfer of title *0-the Mortgaged Property or voluntary
encumbrance of the Mortgaged Property and (vi) the faiiie of Mortgagor to maintain its status
as a single purpose, bankruptcy-remote cntity pursuant te-iis oreanizational decuments and the
Loan Documents. Nothing herein shall be deemed (w)to he a-waiver of any right which
Mortgagec may have under any bankruptcy law of the United Siaies or the State where the
Mortyaged Property is located including, but not limited to, Sectieri 5fafa), 506(b), 1111(b) or
any other provisions of the U.S. Bankruptey Code, to file a claim for thie full amount of the
indebtedness sccured by this Mortgage or to require that ali of the collateral securing the
indebtedness secured hereby shall continue to secure al] of the indebtedness ovwinp o Mortgagee
under the Note, this Mortgage and the other Loan Documents; {x) to impair the vniidity of the
indebtedness sceured by this Mortgage; (v) to impair the nght of Mortgagee as Mertgagee or
securzd party 10 commence an action to foreclose any lien or security interest; or (2} to modify,
diminish or discharge the liability of any guarantor under any guaranty.

47.  Notices. Any notice, demand, statement, request or consent made
hereunder shall be effective and valid only if in writing, referring to this Mortgage, signed by the
party giving such notice, and delivered either personally to such other party, or sent by nationally
recognized ovemight courier delivery service or by certified mail of the United States Postal
Service, postage prepaid, return receipt requested, addressed to the ather party as follows {or 1o
such other address or person as cither party or person cntitled to notice may by notice to the other

party specify):

| . 1. e P B .- ..
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To Morigagee:

John Hancock Real Estate Finance, Inc.
John Hancock Place, T-53

200 Clarendon Street

Boston, MA 02116

Re: Loan No. 3212480

disa with a copy concurrently to: |
Wilson & Mcllvaine : o
500 Wes. Madison Street '
Suite 3700

Chicago, IL 01661

Attention: Feer AL Sarasck, Esq.

To Morigagor:
Nosth Riverside Associates Limited Partnership

c/o Next Realty L.L.C.

One Northfield Plaza, Suite 210
Northfield, Illinois 60093
Attention: Andrew Hochberg

and with a copy concurrently to:
Rudnick & Wolfe

203 North LaSalle Street
Chicago, lllinois 60601
Attention: Mark D. Yura, Esq.

Unless othcrwise specified, notices shall be deemed given as-follows: (i) if .
delivered personally, when deliveréd, (ii) if delivered by natlona‘ly recognized overaight courier |
delivery service, on the day following the day such material is sent, or (iii) if ‘dclivered by -
certified mail, on the third day after the same is deposited with the United States Poxta! Service

as provided above.

48.  Non-Whiver. The failure of Mortgagee 1o insist upon strict performance
of any term hercof shall not be deemed to be a waiver of any term of this Morlgage Mortgagor
shall not be relieved of Mortgagor’s obligations hereunder by réason of (a) failure of Mortgagee
to comply with any request of Mortgagor or any Guarantor to take any attion to foreclose this
Mortgage or otherwise enforce any of the provisions hereof or of the Note, any Guaranty or the
other Loan Documents, (b) the release, regardless of consideration, of the whole or any part of
the Mortgaged Property, or of any person liable for the Indcbtcdnc:,s or portion thcrcof or {c) any
agreement or stipulation by Mortgagee extending the time of payment or otherwise modifying or
supplementing the terms of the Note, any Guaranty, this Mortgage or the other Loan Dacuments.
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Morlgagee may resort for the payment of the Indebicdness to any other security held by
Mortgagee in such order and manner as Montgagee, in its discretion, may clect. Mortgagee may
take action 10 recover the Indebtedness, or any portion thereof, or 10 enforce any covenant hereof
without prejudice to the right of Mortgagee thereafter to foreclose this Mortgage. The rights of
Mortgagee under this Mortgage shall be separate, distinet and cumulative and nonc shall be
piven effect to the exclusion of the others. No act of Mortgagee shall be construed as an election
to praceed under any one provision herein to the exclusion of any other provision. Mortgagee
shall not be limited cxclusively to the rights and remedies herein stated but shall be entitled to
every right and remedy now or hereafter afforded by law.

49,  Joint and Several Liability. [f there is more than one party comprising
Mortgagor, ther the obligations and liabilities of each party under this Mortgage shall be joint
and several.

50.  Acxerability. | If any tcrm, covenant or condition of the Note, any
Guaranty or this Mortgage-is held to be invalid, illegal or uncnforceable in any respect, the Note.
any Guaranty and this Mortgies ¢hiall be construed without such provision.

5i.  Duplicate Gripinals. This Mortgage may be exccuted in any number of
duplivate originals and each such dupiicitc,original shall be deemcd to constitute but one and the
same instrument,

52.  Indemaity and Mortgazee’s Costs. Mortgagor-agrees to pay all costs,
including, without limitation, attorneys’ fees and expenses, incurred by Morigagee in cnforcing
the terms hereof and/or the terms of any of the otker’Ioan Documents or the Note or any
Guaranty, whether or not suit is filed and waives to the tuli axtent permitied by law 2!l nght to
plead any statute of limitations as a defense to any action hicisunder.  Mortgagor agrees to
indemnify and hold Mortgagee harmless from any and all liabiiity, loss, damage or expense
(including, without limitation, attorneys’ fees and disbursements) thz:-Mortgagee may or might
incur hereunder or in connection with the enforcement of any of its rights or remedies hereunder,
any action taken by Mortgagee hereunder, or by reason or in defense of any and all claims and
demands whatsoever that may be asserted against Mortgagee arising out ot the Mornigaged
Property; and should Mortgagee incur any such liability, loss, damage or experst, the amount
thereof with interest thereon at the Default Rate shall be payable by Mortgagoi immediately
without demand, shall be secured by this Mortgage, and shall be a part of the Indebtedries:.

53.  Certain Definitions. Unless the context clearly indicates a contrary intent
or unless otherwise specifically provided herein, words used in this Mortgage shall be used
interchangeably in singular or plural form. The word “Mortgagor” shall mean Mortgagor and/or
any subsequent owner or owners of the Mortgaged Property or any part thereof or interest
therein. The word “Montgapee” shall mean Mortgagee or any subsequent holder of the Note.
The word “Guaranty” shall mean any Guaranty of Payment, Guaranty of Completion, Guaranty
of Cellection, Environmental Indemnity or any other Guaranty or Indemnity given at any time to

or for the benefit of Mongagee in connection with the Loan. The word “Guarantor” shall mean
any person giving or making any Guaranty. The word “Note” shall mean the Note or’any other

44

VETEIENE



UNOFFICIAL COPY

Loan No 3] "4 30

evidence of indebtedness secured by this Mortgage. The wor:ds “Loan Documents” shall mean
the Note, this Mortgage, the loan agreement, if any, between Mortgagor and Morigagee, tae
security agreement, if any, between Mortgagor and Mortgagee, the assignment of leases and
rents, if any, made by Mongagor to Mortgagee, any ¢scrow agreements between Mortgagor and
Mortgagee, the assignment of contracts, if any, made by Mortgagor to Mortgagec, all Guaranties,

if any, made to Mortgagee, any other Mortgage or decd of trust s¢curing the Note and any other -

agreement, instrument, affidavit or document executed by Morrgagor any Guarantor or any
indemnitor and delivered to Mortgagee in connection with the Loan. The word “person” shall
include an individual, corporation, partnership, trust, unincorporated association, govemment
governmental authority or other entity. The words “Mortp,ég_d Property” shall include any
portion of the Mortgaged Property or interest therein, Whenever the context may tequire, any
pronouns used heréia shall include the corresponding masculine, feminine or neuter forms, and
the singular form ot iohns and pronouns shall include the plural and vice versa.

54.  No Cral Change. This Mortgage, and any provisions hereof, may not be
modified, amended, waived, extended, changed, discharged or terminated orally or by any act or

failure to act on the part of Moitzagor or any one Mortgagor or Mortgagee, but only by an
agreeinent in writing signed by ths ;arty against whom enforcement of any modlf' cation,
amendment, waiver, extension, change; Aizcharge or termination is sought. ﬂ

55. No Foreign Person.  Mortgagor is not a “foreign person” w;thm the

meaning of Section 1445(f)(3) of the Internal Revenue Code of 1986, as amended and thc related

Treasury Department Regulations, including temporary regulations.

56.  Separate Tax Lot. The Mortgagéd Property is assessed for real estate m

purposes as one or more wholly independent tax lot or lots, separate from any adjoining land or
improvements nol constituting a part of such lot or lots, and 16 other land or improvements is
assessed and taxed together with the Mortgaged Property or any poriion thereof.

57.  Right to Release Any Portion of the Mortgaged Property. Mortgagcjc

may release any portion of the Mortgaged Property for such consideration as Mortgagee: may .
require without, as to the remainder of the Mortgaged Property, in any (way impairing or

affecting the lien or priority of this Mortgage, or improving the position ot 2iv<subordinate
lienholder with respect thereto, except to the extent that the obligations hereundér shal! have
been reduced by the actual monetary consideration, if any,:re(.ened by Mortgagee fr such

release, and may ascept by assignment, pledge or othervnse any other property in place thereof as
Mortgagee may require without being accountable for so doing to any other lienholder. This -
Mortgage shall continue as a iien and security interest in the remammg portion of the Mongaged '

Property.

58. Su b rogation. The Mortgagee shall be subro zated for further security to
the lien, although relcased of record, of any and all cncumbrances paid out of the. p*acm.ds of the

Loan secured by this Mortgage.
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59.  Adminisirative Fees. Mortgagee may charge administrative fees and be

reimbursed for all costs and expenses, including reasonable attorneys™ fees and disbursements,
associated with reviewing and processing post-closing requusts of Mortgagor.

60.  Disclosure. Morigagor covenants that it has fully disclosed to Mortgagee
all known facts material to the Mortgaged Property, the Mortgagor, the Mortgagor’s business
operations, any guarantor of Non-Recourse Carveout Obligations and any indemnitor of
environmental liabilities, and a misrepresentation or breach of any representation, warmranty or
coveriant shall be an Event of Default under the Loan Documents.

61.  Headings, Ftc.. The headings and captions of various paragraphs of this
Mortgage are/ior convenience of reference only and are not to be construed as defining or
limiting, in any way, the scope or intent of the provisions hereof.

62. pudress af Real Property. The street address of the Real Property is as
follows: 1800 South Haviem-Avenue, North Riverside, Illinois.

63, Wire Trausfer. All payments of principal and interest and other amounts
due under this Mortgage shall be haic to Mortgagee by wire transfer of immediately available
funds to such bank er place, or in suck manner, as Mongagee may from time to time designate.

64.  Publicity. MortgagOr agrees that Mortgagee, at its expense, may publicize
the financing of the Mortgaged Property in trace and similar publications.

65.  Relationship. The relationshiz of Mortgagee 10 Mortgagor urder this
Mortgage is sirictly and soicly that of lender and bormower and nothing contained in this
Mortgage or any other Loan Document is intended to crezic, or shall in any cvent or under any
circumstance be construed 1o create, a partnership, joint ventuse, temancy-in-commen, joint
tenancy or other rclationship of any nature whatsoever between Mirigagee and Mortgagor other
than that of lender and borrower.

66.  Homestead, Mortgagor hercby waives and renounces 2!l homestead and
exemplion rights provided by the constitution and the laws of the United States aad.of any state,
in and to the T.and as against the collection of the Indebiedness. or any part hercol.

67.  No Third Party Beneficiaries, Nothing contained herein is intended or
shall be deemed to create or confer any rights upon any third person not a party herete, whether
as a third-party beneficiary or otherwise, except as expressly provided herein.

68. Entire Agreement. This Mortgage, the Note and the other Loan
Documents constitute the entire agreement among Mortgagor and Mortgagee with respect to the
subject matter hereof and all understandings, oral representations and agreements heretofore or
simultancously had among the partics are merged in, and are contained in, such documents and
instruments.
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69.  Servicer. Mortgagee may from time to time appoint a servicer (ihe
“Servicer") to administer the Loan, which appointment shall be without cost to the Mortgagor,
which Servicer shall have the power and authority to exercise all of the rights and remedies of
Mortgagee and to act as agent of Mortgagee hereunder.

70.  Governing Law; Consent to Jurisdiction, THIS MORTGAGE SHALL
BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE LAW OF THE
STATE IN WHICH THE MORTGAGED PROPERTY IS LOCATED WITHOUT REGARD
TO. CONFLICT OF LAW PROVISIONS THEREOF. EACH MORTGAGOR, ENDORSER
AND GUARANTOR HEREBY SUBMITS TO PERSONAL JURISDICTION IN SAID STATE
AND THE FEORRAIL COURTS OF THE UNllED STATES OF AMERICA LOCATED IN
SAID STATEL. (ANT) ANY APPELLATE COURTS:TAKING APPEALS THFREFRO\/I) FOR
THE ENFORCEMENT OF SUCH MORTGAGOR'S, ENDORSER’S OR GUARANTOR'S
OBLIGATIONS HERETNDER, UNDER THE NOTE, THE GUARANTY AND THE OTHER

LOAN DOCUMENTS, AI\!D WAIVES ANY AND ALL PERSONAL RIGHTS UNDER THE-

LAW OF ANY OTHER STATE TO OBJECT TO JURISDICTION WITHIN SUCH STATE
FOR THE PURPOSES OF SUGIH- ACTION, SUIT, PROCEEDING OR LITIGATION TO
ENFORCE SUCH OBLIGATIONE OF SUCH MORTGAGOR, E;NDOR&E;R OR
GUARANTOR. EACH MORTCAGNOR, ENDORSER AND GUARANTOR HEREBY
WAIVES AND AGREES NOT TC ASSERT, AS A DEFENSE IN ANY ACTION, SUIT OR
PROCEEDING ARISING OUT OF OR R¥ZLATING TO THIS MORTGAGE, THE NOIE,
ANY GUARANTY OR ANY OTHER LOAN DUTUMENT, (A) THAT IT IS NOT >'JBJE’" I
TO SUCH JURISDICTION OR THAT SUCIH ACTION, SUIT OR PROCEEDING MAY NCT
BE BROUGHT OR IS NOT MAINTAINABLE N THOSE COURTS OR TH‘\T THIS
MORTGAGE, THE NOTE, THE GUARANTY ANL/OR ANY OF THE OTHEF' LOAN
DOCUMENTS MAY NOT BE ENFORCED IN OR BY THOSE COURTS OR THf-'\T IT IS
EXEMPT OR IMMUNE FROM EXECUTION, (B) THAT \THE ACTION, SUIT OR
PROCEEDING IS BROUGHT IN AN INCONVENIENT FOXUM OR (C) THAT THE
VENUE OF THE ACTION, SUIT OR PROCEEDING IS IMPROPER: IN THE EVENT ANY
SUCH ACTION, SUIT, PROCEEDING OR LITIGATION IS COMMENCED, MORTGAGOR,
ENDORSER AND GUARANTOR AGREE THAT SERVICE OF PROCESS MAY BE MADE,
AND PERSONAL JURISDICTION OVER SUCH MORTGAGOR, ENDORSER OR
GUARANTOR OBTAINED, BY SERVICE OF A COPY OF THE SUUMMONS, COMPLAINT
AND OTHER PLEADINGS REQUIRED TO COMMENCE SUCH LITIGATIOW UPON
SUCH MORTGAGOR, ENDORSER OR GUARANTOR AT ONE NORTHFIELD PLAZA,
SUITE 210, NORTHFIELD, ILLINOIS 60093.

71. 11lirois State Law Provisions,

A. The provisions of this Paragraph 71 are an integral part of this Mortgage
and in the cvent of any inconsistencics between the terms and conditions of any other paragraph
or provision of this Mortgage and this Paragraph 71, the tenms and conditions of this Paragraph
71 shall control.
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B. Foreclosure. [n addition to all other rights and remedies, mortgagee shall
have all rights and remedies availablz under the Hlinois Mortgage Foreclosure Law including
without limitation, the right Lo appoint a receiver for the morlgaged property.

C. Note. The Pronissory Note provides, among other things, for final payment
of principal and intercst under the Note, if not sooner paid or payable as provided therein, 10 be due
on Navember 1. 2010, which Note is by this reference thereto being incorporated herein.

D. Illinois Responsible Propernty Transfer Act. Mortgagor on oath, declares that
to its best knowledge and belief, neither the mortgaged property nor the transaction contemplated
by the Moitgage, 1s subject to the Tllinois Responsible Property Transfer Act of 1988, 765 ILCS
90/1 ¢t seq. becouze:

(i)  The nierinaged property does not contain one or more facilities subject to reporting
under Sectien 312 of the Federal Emergency Planning and Community Right-to-
Know Act-ui 1986, and federal regulations promulgated thereunder, and

(i) The mortgaged property has no underground storage tanks which require
notification under Scotion 9002 of the Solid Waste Disposal Act, as now or
hereafter amended (42 U.S.C. 86991).

E. Additional Advances. Tiiis IMorigage secures payment of such additional
surns with interest thereon which may hereatter be loaned to Mortgagor by Mortgagee or advanced
under the any of the loan documents securing or evidenzing the loan, even though the apgregate
amount outstanding at any time may exceed the original principal balance stated hercin and in the
Nate (provided, however, that the indebtedness secured hereby shall in no event exceed an amount
equal to three hundred percent (300%) of the face amount of the Neie).

72.  Defeasance. Morigagor may obtain the release o the Mortgaged Property
from the lien of this Mortgage by means of a Defeasance (as defined'in the Note) upon the
satisfaction of the terms and conditions described in Paragraph 2 of the Notz, vhich terms and
conditions are by this reference incorporated herein.
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IN WITNESS WHEREOF, Mortgagor has duly cxecuted and delivered this
Mortgage as of the day and year first above written.

MORTGAGOR:

NORTH RIVERSIDE ASSOCIATES LIMITED
PARTNERSHIP, an [llinois limited partnership

By:  North Riverside Cosp., its general paftn‘er

va 1’47/%‘4

‘Name: Andrew Hochberg
Title: Vice President

STATE OF ILLINOIS )

) SS
County of ({ﬂ)é/ )

Onthis /& dayof Cﬂﬂﬁ'ﬁw , 1998, before me pcrsonally came Andrew llochbc'rg, 10

me known who bemg by me duly sworn, did depase.and state that he is the Vice Premdent of
North Riverside Corp., the general partner of NORTH RIVERSIDE ASSOCIATES LIMITED

PARTNERSHIP (“the Plr'mt‘l'Shlp”) that he exccuted ard’ is dluly authorized to execute the
foregoing instrument on beha!f of the Partnership and the general bartner and that said instrument

is his free act and deed as President of the general partner and riie free act and deed of the

Partnership.
/w;-_( MH
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STREET ADDRESS: 1800 South Harlem Avenue EXHIBIT A
CITY: Yorth Riverside COUNTY: COOK
TAX NUMRER: 15-24.401-008-0000 LEGAL DESCRIPTION

LEGAL DESCRIPTION:
PARCEL 1:

PART OF BLOCK 1, IN THEE PARTITION OF STEPHEN WHITNEY'S ESTATE, A SUBDIVISION OF THE SOUTH 1/2 OF
SECTION 24, TOWNSHIP 38 NORTH, RANGE 12, EAST OF THE THIRD PRINCIPAL MERIDIAN, DESCRIBED AS
FOLLOWE:

COMMENCING AT A POINT 558 FEET SQOUTH AND 33 FEET WEST OF THE NORTHEAST CORNER QF SAID BLOCK 1;
THENCE WEST AT AN ANGLE OF 90 DEGREES 01 MINUTES 05.4 SECONDS MEASURED FROM NORTH TO WEST
585,55 FEET TO AN IRON PIPE; THENCE SOUTHWEST AT AN INTERIOR ANGLE OF 126 DEGREES 02 MINUTES 30.7
SECONDS, A DISTANGCE (OF 22.92 FEET TO AN IRON PIPE; THENGE SOUTHEAST, AT AN INTERIOR ANGLE OF 143
DEGREES 39 MINLTES 18.2 SECONDS A DISTANCE OF 342.34 FEET TO AN IRON PIPE; THENCE SOUTHEAST AT AN
INTERIOR ANGLE (F +13 DEGREES 02 MINUTES 41.5 SECONDS, A DISTANCE OF 23 FEET TO AN IRON PIPE;
THENCE SOUTHEAST/AT AN INTERIOR ANGLE OF 157 DEGREES 24 MINUTES 16.2 SECONDS, A DISTANCE OF
575,90 FEET TO AN IRON PIPE; THENCE NORTHWEST AT AN INTERIOR ANGLE OF 89 DEGREES 52 MINUTES 18.8
SECONDS, A DISTANCE QF 371,23 FEET TO A NAIL SET IN THE BLACKTOP, SAID NAIL BEING THE POINT OF
COMMENCEMENT, IN CCIOK COIUNTY, ILLINOIS; EXCEPTING THEREFROM THE FOLLOWING DESCRIBED REAL
ESTATE DEDICATED FOR PUBLIC RIGHT OF WAY FOR HARLEM AVENUE AS SHOWN ON PLAT CF DEDICATION
RECORDED MAY 25, 1989 AS DOCUMINT B9237584: THE WEST 17 FEET OF THE EAST 50 FEET OF THE SOUTH
HALF OF SECTION 24, TOWNSHIP 39 iNCATH, RANGE 12 EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK
COUNTY, ILLINCIS

PARCEL 2.

EASEMENT APPURTENANT TO AND FOR THE BENEFIT 07 PARCEL 1, GRANTEQ BY DECLARATION OF EASEMENT
MADE BY DES PLAINES AVENUE CEMETERY ASSOCIAT!ON, DATED APRIL 2, 1993 AND RECORCED APRIL 12, 1933
AS DOCUMENT 93263294 AND THAT CERTAIN RE-RECCROED DECLARATICN OF EASEMENT MADE BY DES
PLAINES AVENUE CEMETERY ASSOCIATION DATED AS OF AlPRIL2, 1993 AND RECORDED JUNE 25, 1853 AS
DOCUMENT 93490371, T() CONSTRUCT, RECONSTRUCT, OPERATL, MAINTAIN, LOCATE. RELOCATE, REPAIR AND
REMOVE FACILITIES LOCATED ON THE EASEMENT PREMISES DESCRIBEL THEREIN.
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