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MORTGAGE AND SECURITY AGREEMENT

THIS MOP.TGAGE AND SECURITY AGREEMENT ("Mortgage"), made this 6th day
of January, 1998, Ly snd between APARTMENT INVESTORS II LIMITED PARTNERSHIP,
an Illinois limited partnership, whose address is 931 N. Plum Grove Road, Schaumburg, IL 60173
("Borrower") and LIBERTY FEDERAL BANK, whose address is One Grant Square, Hinsdale,
IL, 60521 hereinafter called tre "Lender";

WITNESSETH THAT:

Borrower has executed and delive.ed = Lender that certain Secured Term Note made
payable to the order of Lender in the principa! amount of ONE MILLION SEVEN HUNDRED
THOUSAND AND NO/100 ($1,700,000) DOLLA:23, dated of even date herewith (the "Note")
which matures on February 1, 2005 (the "Maturity Dat<") unless extended in accordance with the.
terms thereof. A copy of the Note is attached herety us Exhibit A, and by this reference
incorporated herein and made a part hereof.

NOW, THEREFORE, Borrower, in order to secure to Lspder the repayment of the
indebtedness evidenced by the Note, including principal, interest, 2:i 21l other amounts due-
thereunder, herein and under the Loan Documents as hereafter defined, and the performance of -
the covenants and agreements contained herein and in the Loan Documents 75 |.°reafter defined
and for other good and. valuable consideration the receipt and sufficiency of-witich is “hereby
acknowledged, does hereby grant, bargain, sell, transfer, assign, convey, confirni 2pd mortgage
unto Lender, its successors and assigns the property located at 1521 and 1608 West Sherwin .

THIS INSTRUMENT PREPARED BY AND STREET ADDRESSES:

'UPON RECORDING SHOULD BE |

RETURNED TO: 1521 and 1608 West Sherwin Chicago,
Dinois

Lisa Arlyn Lowe _ ,
Schwartz & Freeman PERMANENT TAX INDEX NUMBERS:

401 North Michigan Avenue _
Suite 1900 11-29-316-006-0000
Chicago, Illinois 60611 11-30-416-021-0000
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Chicago, Tilinois, which property is legally described in Exhibit B attached hereto and made a part

hereof; together with all buildings, structures and other improvements and chattels of every nature
now on said land or that may hereafter be erected or piaced thereon or used and incorporated into

the construction thereof, all present and future air, mineral, oil and gas rights and interests relating

thereto, all shrubbery and trees now growing or that hereafter may be planted or grown thereon;

all crops and/or produce of any kind now growing or that may be hereafter growing, grown or

produced upon said land or any part thereof, and all and singular ways, present and future
easements and other rights, and all present and future tenements, hereditaments and appurtenances

thereunto belonging or in anyway appertaining, including but not limited to all present and future -
sewer rights, development rights or credits, surface and underground water, water rights and
powers; all pissent and future rights in any abutting pub‘hc or private streets and alleys and in any

submerged larids adjacent thereto (hereinafter referred to as the "Premises”); and

All preséne zad future rents, issues, avails, profits, account receivables, concession and
other operating costs a7d nroceeds (hereinafter referred to as the "Rents") of or from the Premises,
the "Leases" and/or from-the "Equipment” (both of which terms are hereinafter defined),
howsoever occurring, existing. created or arising; and

All present and future permits, licenses, franchises, consents and approvals and all general
intangibles of, from or relating to the Piemises (collectively, the "Licenses"), leases, agreements
and tenancies (hereinafter collectwely refored 10 as the "Leases") of or from the Premises and/or
the Equipment or in any way, manner or respezi vequired, existing, used or useable in conncchon.
with the Premises and/or the Equipment or the m2nagement, maintenance, operation or businiess

thereof, including, without limitation, those Licerses issued by any governmental authority, and
all deposits of money as advance rent or for security under any or all of the Leases and all"
guaranties of lessees' performances thereunder; and

All present and future judgments, awards or damages and settlements made as a result or
in lieu of any taking of the Premises, the Equipment, the Licenses, «he Rents and/or the Leases,
or any part thereof, under the power of eminent domain, or for any deuege (whether caused by
such taking or otherwise} thereto; and

All present and future apparatus, machmery, elevators, equipment, fixmies, appllances
furniture, hardware, floor, wall or window coverings and articles of personal prope’y of any and
every kind and nature whatsoever used, attached to, installed or located in or on the Piee lises, or
required for use in or on or in connection with the Premises or the management mamtenance '
operation or business thereof and all replacements thereof and accessions thereto now or hereafter
owned by Borrower or which Borrower now or hereafter acquires an interest in (hereinafter
referred to as the "Equipment"), including, but not limited to, any such items of Equipment now
or at any time or times hereafter situated on the Premises and used to supply or otherwise delwerf.
heat, gas, air conditioning, water, light, electricity, power, piumbing, ret‘ngerauon. sprinkling, -
ventilation, mobility, communication, security, incineration, laundry service and all other related
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or other such services (all of the immediately above mentioned items of Equipment being deemed
to be a part of the Premises, whether physically attached thereto or not); and

All present and future insurance policies in force or effect insuring the Premises, the Rents,
the Leases, the Licenses or the Equipment; and

All present and future plans, specifications, surveys, studies, forms, brochures,
photographs, drawings, warranty claims, warranties, contract rights and title insurance policies.
of or relating to the Premises, the Equipment, the Leases, the Rents and/or the Licenses or any
part or interest therein and all bonds, permtts utility contracts, maintenance agreements,
managems; it ~greements and service contracts in any way required, existing, used or useable in
connection wt% the Premises, the Leases, the Rents, the Licenses and/or the Equipment or the
management, Hiwinichance, operation or business on the Premises and all books and records,

computerized data, (ares and other matenals. financial records relating thereto; and

All sums and msales_now or from time to time held by or for the benefit of Lender
pursuant to this Mortgage oy furany other reason; and

All proceeds of each and every-of the foregoing,

Borrower hereby grants to Lender ;i continuing security interest in (i) that portion of the .
Morigaged Property constituting property or inierests in property, whether real or personal,
tangible or intangible, now owned or existing and iie cafter acquired and arising, which are subject
to the priority and perfection of the security interest provisions of the Illinois Uniform Commercial -
Code (the "Code") or any similar and applicable law, sczute, code or other governing body of |
law; and (ii) the Equipment and all proceeds thereof to'sccure payment of the Liabilities, as
hereafter defined, and the faithful and prompt performanc ol the Obligations, as' hereafter
defined, secured by this Mortgage.

To have and to hold the above described property and interests in property ("Mortgaged .
Property”) unto Lender, its successors and assigns, forever;

Provided always, that upon full payment of the Note secured hereby, ‘or extensions or
renewals thereof, in whole or in part, and payment in full of all other "Liabilities”, s nereinafter
defined, and secured hereby, and the faithful and prompt performance of the "Obligations”, as
heremafter defined, then the lien of this Mortgage shall be released by Lender at the cost of
Borrower but shall otherwise remain in full force and effect, '

AND THIS MORTGAGE FURTHER WITNESSETH:







o

w—
PR

rEY

TERE

£

Lt
L

im‘?‘ )

UNOFFICIAL COPY

1. DEFINITIONS

1.1 Wherever used in this Mortgage, “Liabilities" means any and all of the following:
(i) the payment of any and all monies, including, but not limited to, the payment, when due or
declared due in accordance with the terms of the Note, of the principal sum of the Note, together

with the interest and all other amounts due thereunder, now and/or hereafter. owed or to become

owing by Borrower to Lender under and/or pursuant to the terms and provisions of the Note; {ii)
the payment of any and all othier debts, claims, obligations, demands, monies, liabilities and/or
indebtedness (of any and every kind or nature) now and/or hereafter owing, arising, due. or
payable from Borrower to Lender under and/or pursuant to the terms and provisions of this
Mortgage and (iii) the payment of any and all other debts, claims, obligations, demands, monies,

linbilities anc/or indebtedness (of any and every kind or nature) now and/brjhereaftér owing,
arising, due or zayable to Lender, howsoever evidenced, created, incurred, acquired or owing,

whether primary, seccondary, direct, contingent, fixed or otherwise, and arising under and/or
pursuant to the terms.ot the Loan Documents as hereafter defined.

1.2 Wherever used in this Mortgage, “Obligations" means the prompt, full and failh'ful-\
performance, discharge, compliance-and observance of each and every term, condition, agreement,
undertaking, covenant and provisicas ta be performed, discharged, observed or complied with by

Barrower or any other party, other tieo-Lender, contained in the Loan Documents, as hereafter
defined.

1.3 Wherever used in this MOrtgage, “Loan Documents" means the Note, Mortgage,.
Assignment of Rents and Leases encumbering the Premises of even date herewith executed by.

Borrower {the "Assignment of Rents"), Guaranty of ever dute herewith executed by Lawrence B, -

Trwin and Shirley K, Irwin (the "Guarantors"); Environmerszi Indemnity Agreement of even date.
herewith executed by the Borrower and Guarantors, ADA Iidetanity Agreement of even date
herewith executed by Borrower and Guarantors and any othe: <locuments required now or
hereafter by Lender in connection with the Nole, and all extensions, serewals and modifications
of all the foregoing documents.

1.4 Wherever used in this Mortgage, the term "and/or” means one ¢t the ather or both,
or any one or all, of the things, events or persons or parties in connection with wpicn: the term is.
used,

2. WARRANTIES AND REPRESENTATIONS

Borrower warrants and represents to Lender as follows:

2.1 Borrower has the standing, right, power and lawfu! authority to own the Mortgaged

Property, to carry on the business of and operate the Mortgaged Property, to enter into, execute, -

perform under and deliver this Mortgage, the Note and the Loan Documents executed by
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Borrower, to encumber the Mortgaged Properry to Lender as provided herein or in the Loan
Documents and to repay all of the Liabilities owing from Borrower to Lender and fo perform an.
of the Obligations to be performed by Borrower and to. consummate all of the transactions
described in or contemplated by this Mortgage, the Note and the other Loan Documents executed

by Borrawer.

2.2 The execution, delivery and performance by Borrower of and under this Mongage :
the Note and the other Loan Documents executed by Borrower does nat constitute a violation of
any applicable law and does not conflict with or result in a Default or breach of or under or an

acceleration of any obhgatmn arising, existing or created by or under any agreement, mstrument

document, mnrtgage, deed, trust deed, trust agreement, note, judgment, order, award, decree or
other restriction to which Borrower is a party or by which Borrower or any of the Mortgaged..
Property is bound or any law or regulatory provision now affecting Borrower or any of the

Morigaged Propert;

2.3 All of the'Licenses necessary for the operation of the Mortgaged Property are in.

full force_ and effect; and, tothz %est of Borrower's knowledge, all of the Leases are genuine, in
all respects what they purport to. uc; free of set-offs, counterclaims or disputes and valid and
enforceable in accordance with their terms. Borrower (other then in connection with the Permitted

Encumbrances) has made no previous 2ssignment of the Leases, Rents or Licenses. Al parties

to the Leases, to the best of Barrower's «riowledge, have the capacity to contract thereunder.
Except for security deposits provided for unde: the Leases, to the best of Borrower's knowledge,
no payment of any Rent has been made by amy tenant or by any person in possession of any
pottion of the Mortgaged Property for mare than oiewonth's installment in advance.

2.4 There is no litigation, action, claim or proczeding pending or threatened which
might, in any way, manner or respect, materially adversely #tfect Borrower, and to the best of
Borrower's knowledge, the Mortgaged Property or the operation of the business thereof, Lender's

lien thereon, the collectibility of the Note, the ability of Borrowe: i repay the Note or the
financiat condition of the Mortgaged Property or the operation or business thereof. There are no

bankruptcy or insolvency proceedings pending or contemplated by Borzower, or to the best

knowledge of Borrower threatened against Borrower or pending or threatened arainst any other’

party directly or indirectly liable for the repayment of the Liabilities or perforimance of the
_Obligations,

2.5  Borrower and the Mortgaged Property possess and hold adequate Licenses to
conduct and operate the business of the Morigaged Property and none of the foregoing contains

any term or condition that is materially burdensome to said business or materially differing from -

those possessed or held by other parties conducting or operating a similar business,

2.6 There does not exist any default or breach of or under any agreement, instrument -

or document for borrowed money by which Borrower or the Mortgaged Property is bound or
obligated.
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2.7 The location, existence, use and condition of the Premises and the Equipment are
in compliance with all applicable laws, rules, ordinances and regulations, including, but not:
limited to, building and zoning laws, and all covenants and restrictions of record.

2.8 Borrower is (subject to the rights of tenants in possessxon) in peaceful possessmn- _
of the Mortgaged Property and is lawfully seized, possessed and the owner of and has good and.
indefeasible, marketable fee-simple title to the Mortgaged Property, free and clear of all liabilities,
claims, debts, exceptions, security interests, assessments, charges, impositions, levies, taxes, liens .
and all other types of encumbrances {hereinafter referred-to as the "Encumbrances") except (a) the
Encumbrances of Lender; (b) those Encumbrances described on Exhibit D attached hereto and
made a part hereof, and (c) existing Leases to a tenant or tenants in possession of all or pornons‘.
of the Preraisss, (The items described in (a) through (c) hereof shall be referred to as the
"Permitted Encranbrances”.)

2.9  Electric, gas, sewer, water facilities and any other necessary utilities ar'egavailab'_]'e
in sufficient capacity ‘2 service the Mortgaged Property, and any easements necessary to the
furnishing of such utility s¢rviess have been obtained and duly recorded. :

2,10 The proceeds of tie Isan e_videnced.by the Note and secured hereby will be vsed
solely for the purposes specified in liiinois Compiled Statutes, Chapter 815 ILCS 205/4, and the

principal obligation evidenced by the Notc constitutes a "business loan" within the definitionand’ .

purview of said statute and'said loan is an exempied transaction under the Truth In Lendmg Act,
15 U.S.C. Section 1601, et seq.

2.11 All the various financial statements reipting to the Borrower, the Mortgaged
Property and the operation and business thereof delivered 2y or on behalf of Borrower to Lender
prior to or contemporaneously with the execution of this Mo(tgaze, and those from time fo time
hereafter delivered by or for Borrower to Lender pursuant to the Z=an Documents or for any other
reason, are true, correct, complete and accurate in all material respeeis, Zairly present the financial .
conditions represented as of the dates and for the periods indicated, und have been prepared.in
accordance with generally accepted accounting principles, consistently applied.

2.12  The various other data and information relating to the Mortgaged P:0pérty and the .
operation and business thereof heretofore and from time to time heteafter delivetea hy or for
Borrower to Lender are true, correct, complete and accurate i all. malterial respects,

2.13  Borrower has disclosed in writing to Lender all conditions, events,.and facts known
to Borrower which could have any material adverse effect on the financial condition of Borrower
or the Mortgaged Property and to the best of Borrower's knowledge, no representation or
warranty contained herein or therein contains any material misstatement of fact or omits to state
any material fact or any fact necessary to make the statements, representation or warranties therein
or herein not misleading. ‘
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2.14  Borrower has duly filed all federal, state and other governmental tax and similar

returns which Borrower is required by law to file. All taxes and other sums which are shown to

be payable under such returns have been and shall be fully paid when due, and Borrower maintains -

adequate reserves in an amount to fully pay all such liabilities which hereafter may accrue.

2.15 No portion of the proceeds of the loan evidenced by the Note shall be used. to
purchase any "Margin Stock", or to pay or refinance any indebtedness incurred to purchase:

Margin Stock, as such term is defined under applicable rules and regulations of the Board of
Governors of the Federal Reserve System.

2416 All streets, roads, highways and waterways necessary for access to and fullxuse',' |

occupancy, opseation and disposition of the Premises have been completed, have been dedicated
to the appropriatz povernmental authority and are open and available to Borrower without further
condition or cost.

2.17  Borrower iias disclosed to Lender all of its partners, members and/or shareholders

as the case may be and said p2iters, members and/or shareholders have furnished or will furnish-

all funds (other than funds suppllea D} institutional lenders which-have or will hold valid mortgage

liens against the Mortgaged Propex s -$or the purchase of the Mortgaged Property and such funds -

were not and will not be from sources t/ia} are described in-18'U.S.C. Sections 1956 and- 1957 as
funds or property derived from "specifiea unlawful activity",

2.18 Borrower hereby expreésly represents and warrants to Lender that there has not

been committed by Borrower or any other person iavalved with the Mortgaged Property any act

or omission affording the federal government or any siate or local government the right of

forfeiture as against the Mortgaged Property or any part thereof or any monies paid in
performance of all obligations under the Note, Mortgage or 'under any of the other Loan

Documents, and Borrower hereby covenants.and agrees not to co:amit, permit ar suffer to exist

any act or omission affoxjdmg such right of forfeiture. In furtherance inereof, Borrowgr_agrees j
to indemnify, defend with counsel reasonably acceptable to Lender (at Borrower's sole cost) and -

hold Lender harmless from and against any claim or other cost (including, »ithout hmuatlon,
reasonable attorneys' fees and costs incurred by Lender), damage, liability or iniury by reason of

the breach of the covenants and agreements or the warranties and representations set forth in the

preceding sentence. Without limiting the generality of the foregoing, the filing of formal charges

or the commencement of proceedings against Borrower, the Lender or all or any party of the .
Mortgaged Property under any federal or state law in which forfeiture of the Mortgaged Property. '
ot any part thereof or of any monies paid in performance of Borrower's obligations under the Loan-
Documems is a potential result shall, at the election of Lender, constitute a Default hereunder

without notice or opportumry to cure.

16398096

2.19  The Mortgaged Property does not contain any lead-based paint hazards as defined .

under and is not subject to the provisions of the Residential Lead-Based Paint Hazard Reduction

Act of 1992, 42 U.S.C. Section 4851 g1 seq., or any regulations promulgated thereunder.
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2.20 The Mortgaged Praperty is not "real property” as such term is defined under the

[llinois Responsible Property Transfer Act of 1988, 765 ILCS 99/1 &t seq., as now or hereafter

amended ("RPTA"). Neither the making of the loan evidenced by the Note by Lender nor the

granting of a lien or security interest in the Mortgaged Property to Lender by Borrower is subject
to RPTA.

2.21  All representations and warranties made in Article 2 hereof (a) shall remain true
and correct as of the date of the disbursement of any proceeds of the loans evidenced by the Note
and at all times thereafter for so long as the Liabilities have not been paid in full and the
Obligations fully performed and (b) shall be deemed to have been made again to Lender as being
true and.<ariect on each date Lender advances any proceeds of the loan evidenced by the Note to
or for the bznefit of Borrower and on each date Borrower delivers any of the information required
under Paragrapn 3,12 hereof to be given to Lender.

3. COVENANTS

In addition to all other covcrants and agreements contained herein Borrower specifically -

covenants with Lender as follow.:

3.1  Borrower will promptly pay; or cause to be paid. when due or declared due the
Linbilities owing from Borrower to Lender-and fully and faithfully will perform, discharge,
observe and comply with each and every of tiic Cbligations to be performed by Borrower.

3,2 Borrower will not change the use c¢ cheracter of or abandon the Mortgaged "

Property and at all times hereafter shall keep the Mortgaged Property in good condition and repair

and will not commit or suffer waste and will make all necessary repairs, replacementé_"and .
renewals (including the replacement of any items of the Equipiment) to the Mortgaged Property - -
so that the value and operating efficiency thereof shall at all times ficreafter be maintained and -

preserved, Borrower shall not remove any fixture or demolish any bmlding or improvement.
located in or on the Premises. Borrower shall pay for and complete, within such period of time

as may be required by Lender in its sole discretion, any building or improv:ment at any time in-

the process of erection upon the Premises, shall refrain from impairing or dimirasiing the value
of the Mortgaged Property and shall make no material alterations to the Mortgaged Froperty which
in the opinion of Lender diminishes its value. Borrower shali comply with all requiremenis of law

and all municipal ordinances governing the Mortgaged Property and the use thereof including but

not limited to, building and zoning laws.

3.3 Borrower shall pay and discharge, as and when due and payable, before any penalty

attaches, all charges, impositions, levies, assessments and taxes (whether general, special or
otherwise), water charges, sewer service charges and all other municipal or governmental charges,
impositions, levies, assessments and taxes of any kind or nature that may be at any time levied,
assessed or imposed upon or against the Mortgaged Property, or any part thereof, and shall deliver

-8-
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to Lender duplicate receipts evidencing payment thereof at Jeast fifteen (15) days before
delinquency; provided, however, that if Borrower in good faith and by appropriate legal action
shall contest the validity of any such item or the amount thereof, and shall have established by

deposit of cash or other security with Lender for the payment thereof in such amount as Lender

may reasonably require to pay in full any of the foregoing including interest and penalties thereon:

and shall increase said deposit to cover additional interest and penalties whenever Lender deems

such increase advisable, then Borrower shall not be. required to pay the item or ta produce the.
required receipts: (a) while the deposit is maintained, and (b) so long as the contest operates to-
prevent collection, including enforcement of any lien securing payment thereof, is maintained and
prosecuted ~vith diligence, and shall not have been terminated or discontinued adversely to -

Borrower.

3.4  Burrower shall keep the Mortgaged Property tree and clear of all Encunbrances
(including, but not finur=d to, mechanics' liens and other similar liens or claims for lrens) of any
and every kind and nature zxcept Permitted Encumbrances, shall promptly pay or cause to be paid,
as and when due and payable-or when declared due and payable, any indebtedness which may
become or be secured by such-a7 Encumbrance and, immediately upon request by Lender, shall
deliver to Lender evidence satisfacrory to Lender of the payment and discharge thereof, provided,
however, that if Borrower in good Taiiand by appropriate legal action shall contest the validity
of any such item or the amount thereo, #pd shall have established by deposit of cash or other
security with Lender for the payment theredt in such amount as Lender may reasonably require
to pay in full any of the foregoing together with interest thereon and shall increase said deposit
whenever, in the judgment of Lender, such inciease is advisable, then Borrower shall not be
requlred to pay the item or to produce the required evirlance of discharge: (a) while the deposit
is maintained, and (b) so long as the confest operates to przvent collection, including enforcement
of any lien securing payment thereof, is maintained and prosecuted with diligence, and shall not
have been terminated or discontinued adversely to Borrower If L ender makes payment of any
such Encumbrance, Lender shall be subrogated to the rights of such ¢himant, notwithstanding that
the Encumbrance may be released of record,

3.5  All present and future items of fixtures, equipment, furnishings cr other tangible
personal property (whether or not constituting a part of the Mortgaged Propes ) related or
necessary to or used or useable in connection with any present or future. burldmg ¢ pnrovement
on the Premises, or the operation or business thereof, are and will be owned free and-c'zar of all
Encumbrances except Permitted. Encumbrances and Borrower will not acquire any such property
subject to any Encumbrance except Permitted Encumbrances.

3.6  If Lender is required by legislative enactment or judicial decision to pay any charge,
imposition, assessment, levy or tax in or to any state, municipality or government on the
Mortgaged Property (or on any interest therein), this Mortgage or the recording thereof, the other
Loan Documents or the Liabilities, other than taxes measured by the net income or gross income
of Lender, then to the extent permitted by law, Borrower shall pay, when payable, such charge,

imposition, assessment, levy or tax. If undér applicable law and for any reason whatsoever,

.9.
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Borrower is not permitted to pay, in full, all of such charges, impositions, assessments, levys and.
taxes, then all Liabilities shall become and be due and payable, at the e}ectlon of Lender, within:

thirty (30) days following Lender's notice to Borrower.

3.7 Borrower shall pay all operating expenses of the Premises, maintain all insurance

reguired hereunder, cause the Premises to be operated in a competent and professional manner and |

refrain from any action which would increase the risk of hazards to the Premises, Borrower shalt

comply with all restrictions and covenants of record with respect to the. Premtses and the use

thereof, and observe and comply with-any conditions and requirements necessary to preserve,_
maintain and extend any and all Licenses (mcludmg, without limitation, special exceptions and
nonconfrim’ng uses), privileges, franchises and concessions, electric, gas, sewer, water facilities
and any. other necessary utilities which are: necessary to the operation of the business conducted '

on the Premizes r for its use and occupancy.

3.8  Borrcwe: shall not grant any License or easement burdemng the Mortgaged

Property or agree to or'accept the modification, amendment, or termination of any License or
easement affecting the Mor(aa'le" Property without the prior written consent of Lender. Borrower

shall not initiate or acquiesce in ary-<hange in the zoning or conditions of the use of the Premises,’
If under applicable law, the use of all.or any part of the Premises is or becomes a noncontormmg _
use, Borrower shall not cause or perinit such use to be discontinued or abandoned without the -

prior written consent of Lender. Excen for security deposits provided for under the Leases,

Borrower shall not accept any payment of Rénts for any pottion of the Mortgaged Property for

more thant one month's installment i in advance; Borrower shall not, w1thout the written. cousent

of Lender, change the identity of the person or firri responsible for managing and/or leasing the’

Premises.

3.9  If title to any part of the Mortgaged Property, ol the interest of Lender therem,
shall be endangered or shall be attached, directly or indirectly, Szrrower will 1mmed1ately take

all necessary and proper steps for the defense thereof, including e employment of counsel

{reasonably acceptable to Lender), the prosecution or defense of litigition, and the compromlse
or discharge of ali claims.

3.10  Borrower shall permit Lender, and its agents, upon demand and reasznable advance

notice, to inspect the Mortgaged Property, conduct studies or tests thereof, above or below the

surface of the Premises. Borrower shall pay all costs and expenses incurred by'l.ender-in
conducting such inspections.

3.11  1f Borrower is a corporation, partnership or trust, it shall take all action necessary
under the laws of its state of organization to maintain its existence. If Borrower is 4 corporation,
partnership or trust organized under the laws of a state which is not the same as the state-in which -
the Mortgaged Property is located, it shall, to the extent required by applicable ) law, quahfy asa

foreign corporation, partnership or trust in the state in which the Mortgaged Property is ]ocated_

and maintain itself in good standing under the faws of the state in which the Mortgaged Property:

- 10 -
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is located, Borrower shall timely file all federal, state and other governmental tax and smular f

returns which Borrower is required by law to file and shall fully pay when due all amountsin
connection therewith,

3.12 With respect to the Mortgaged Property and the operation and busine‘ss'thereof | _
Borrower will keep or cause to be kept proper books and. records, pnepared in accordance with:

generally accepted accounting principles, consistently applied. Upon demand and reasonable

advance notice, Lender shall have the right to examine said books and records at any time or times.

hereafter until one (1) year after payment in full of the Note. Borrower shall deliver to Lender
the following financial information to Lender, in form satisfactory to Lender and containing such

informatica as Lender may require, within the time periods indicated: (i) annual statements of
income and expenses reflecting the operations of the Mortgaged Property within ninety (90) days -
after the end ¢f wrch calendar year; and (ii) certified rent rolls within ninety (90) days after the

end of each calendar year, Within thirty (30) days after filing, Borrower shall deliver copies of
income tax returns ici Porrower and if Borrower files for an extension, Borrower shall notify

Lender. If requested by Lender, the annual financial statements shall be certified by an

independent certified publlc sceovntant reasonably acceptnble to Lender; all other statements and
documents shall be certified as tmee, correct, complete and accurate by Borrower by its chief
financial officer, general partner or minaging member, All annual financial statements delivered
to Lender shall be prepared in accurdance with generally accepted accounting principles
consistently applied. 1In addition, Bsirower shall deliver to Lender such other financial
information relating to the Mortgaged Property; s may reasonably be requested by Lender. Upon

the occurrence of a Default, Lender may require-that any or all of the statements which would

otherwise not be required until a later date be prepeied and delivered immediately. ' If Borrower

fails to deliver any of the foregoing, Lender may, at Borrower's expense, retaint an accountant to

prepare such information.

3.13 If any act or occurrence of any Kind or nature {pciuding any casualty for which
insurance was not obtained or obtainable) shall result in damage o sz Joss or destruction of the .
“Mortgaged Property, or any part thereof, Borrower will immediately g ive writien notice thereof
to Lender. Borrower shall promptly, at Borrower's sole cost and expunse and. regardless of

whether the insurance proceeds (if any) are made available to Borrower or/will be sufficient to

accomplish same, commence and continue diligently to completion to restore, renaiz, replace and

rebuild the Mortgaged Property as nearly as possible to its value, condition g character
immediately prior to such damage, loss or destruction, in accordance with plans, spccifications
and procedures acceptable to Lender,

3.14 Borrower shall promptly notify Lender if Borrower learns of the occurrence of (i) |

any event which constitutes a Default, (i) any event which, but for the passage of time or the

- giving of notice would constitute a Default, (iit) any legal, judicial or regulatory proceedmgs‘ :

affecting Borrower or any of its properties in which the amount involved is material and is not
covered by insurance, or which, if adversely determined, would have a material adverse effect on
Borrower, (iv) any other event of condition having a material adverse effect on Borrower, any
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general partner of Borrower, if Borrower is a general or limited partnership, or any party directly

or indirectly responsible for the repayment of the Liabilities and performance of the Obligations

including all guarantors thereof. Borrower's notice shall include a detailed. statement of the steps
being taken to cure or minimize the effect of any such occurrence or event,

4.1  Borrower, st all times, shall keep and maintain the Mortgaged Property fully
insured (without co- insurance): (i) agamst loss or damage by, or resuitmg from, fire, wmdsturm,j
flood and other risks and hazards as covered under a standard extended coverage policy and such-
other hazards, casualties and contingencies as Lender, from time (o time, may reasonably require

in companics. form, amounts and for full replacement cost, and such periods as is satisfactory to

Lender, but, i 2y event, on.a replacement cost basis for not less than the full principal balance

of the Note, wittovt deduction for depreciation and with an "agreed amount, with inflation
protection endorsement”, (ii) thh sental or business interruption insurance in favor of Lender in

an amount equal to not css than one year's gross rent from the Mortgaged Property which shall.

be determined annually ori the «enewal date based upon the sum of the actual rentals received
during the prior year for occupier space and'the scheduled rentals for unoccupied space as of such
renewal date; (iii) with comprehesstve genera! public liability insurance on an occurrence basis
with combined single limit for bodily #:gury or property damage in amount acceptable to Lender

with respect to any one accident or Cisaster and naming Lender as an additional insured
thereunder; (fv) with sprinkler insurance aid boiler insurance, i applicable; (v) with flood .

insurance if any part of the Premises is focated in an area identified by the Federal Emergency
Management Agency as an area having special floo hazards and in which flood insurance has
been made available under the National Flood, Insuraricz Act of 1968 (and any amendment ot
successor act thereto) in an amount at least equal to the ovisianding principal amount of the Note
or the maximum limit of coverage available with respect to the Premises and Equipment under said
Act, whichever is less; (vi) with earthquake insurance, if availab’é and if required by Lender; and
(vif) with such other insurance as may be reasonably required by Leadss from time to time. All

such policies and renewals thereof (hereinafier referred to as the "policies™) shall contain, in form

and substance acceptable to Lender, a "replacement cost endorsement” (it Jle cage of all casualty
policies) and standard mortgagee, and Lender loss payable clauses naring Lender as the
mortgagee and loss payee, as well as a standard waiver of subrogation endorscmeéni and a non-

contributory standard mortgagee clause and shall be delivered, as issued, to Lender, with.
premiums therefor paid in full by Borrower. All policies shall provide that (a) they may not be

cancelled or modified by the insurer'as to Lender without first giving at least thirty (30) days'
prior written notice to Lender of any intended cancellation or modification and (b) and that no

claims thereunder shall be paid without ten (10) days advance written' notice to Lender. Each

insurance company which has issued a policy is hereby authorized and directed to make all
payment of losses covered by any policy to Lender alone and not to Lender and Borrower jointly.

In case of policies about to expire, Borrower will deliver to and deposit with Lender renewal

policies not less than thirty (30) days prior to the respective dates of expiration, ' Borrower will

deliver and deposit with Lender receipts for the payment of the premjums on all policies. In the
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event of foreclosure of this Mortgage, the assignment hereof by Lender or the transfer of title to

the Mortgaged Property whether or not in extinguiShment of Borrower's Liabilities or otherwise,
all right, title and interest of Borrower in and to any policies then in force shall pass to the

purchaser, grantee or assignee.

4.2 Full power is hereby itrevocably conferred on Lender and the Borrower does 5

hereby irrevocably constitute and appoint Lender the true and lawful attorney of Borrower with

full power of substitution for Borrower: (i) to settle and compromise all claims under all pohc1es,,_‘_
(ii) to demand, receive and receipt for all monies beconiing due and/or payable under all policies; ~
(iti) to execute, in the name of Borrower.or in the name of Lender, any proofs of loss, riotices or, o
other insicunénts in connection with all claims under all policies; and (iv) to assign Lender
interest in 8! policies to any holder of Borrower's Liabilities or to the grantee of the. Mortgaged..‘ _
Property in the¢vent of the foreclosure of this Mortgage or other transfer-of title to the Mortgaged:

Property. In the ¢xent of payment under any of the pelicies, the proceeds of the policies shall be
paid by the insurer t¢ ar:d deposited with Lender, and Lender shall, provided no Default or event
but for the passage of time and/or giving of notice which would be a Default exists, after
deducting all costs of collection, mcludmg reasonable attorneys' fees, make same available to

Borrower for the alteration, Tepeiz, reconstruction or restoration of the Mortgaged Property,.
provided, (s) Borrower has depa “ItP‘l with Lender such additional ‘r‘unds with Lender which .

together with-the net insurance proceceis shall be sufﬁcmnt, in Lender's reasonable _;udgment to

complete the restoration, and (t) the restorition shall be done in compliance with applicable laws, _
rules and regulations, and (u) Borrower carries builders risk insurance satisfactory to Lender, and
(v) alt reasonable costs and expenses incurred by wonder in connection with making the 'p;OCeeds -
available for said restoration including without iritation: reasonable attorneys' fees and costs,
inspecting engineering or architect fees, appraisal fees ard title insurance-premiums and costs are
paid by Borrower, and (w) the Mortgaged Property as tesiored, in.the judgment of Lender, will._
generate sufficient income to pay all expenses in connection vith the operation of the Mortgaged

Property, and (x) Lender shall have received evidence satisfactorvic-Lender that during the period
of restoration the sum of (A) income derived from the Mortgagcv i'roperty as determmed by

Lender plus (B) proceeds of rent loss insurance or business interruption insurance, if any to be

paid will equal or exceed iite sum of (C) expenses to be paid in connection with the operations of
the Mortgaged Property and (D) the debt service due Lender under the Note, and (y) there is

delivered to Lender such architect's certificates, building permits, construction contracts,
appraisals, waivers of lien, contractors and owners swotn statements, title i insurance “nCorsements

and plats of survey as may be required by Lender-in its sole discretion. All insurance ,:roceeds

now or hereafter disbursed for the benefit of Borrower in any way, manner or respect affecting,
arising from or relating to the Mortgaged Property, or any portion- thereof unless released

absolutely by Lender, are hereby assigned to Lender as additional security for the payment of the
Liabilities and performance of the Obligations (excepl as expended for restoratlon of the

Mortgaged Property) and for such purpose, Borrower hereby grants to Lender a security interest.
therein, The power of attorney granted Lender under this paragraph shall be coupled with an.
interest and shall be irrevocable and same cannot be modified or altered without the written

consent of Lender.
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4.3 Borrower agrees to pay or cause lo be paid prior to delinquency all real property taxes

and assessments, general and special, and all other taxes and assessments of any kind or nature
whatsoever, including without limitation any non-governmental levies or assessments such as

maintenance charges, owner association dues or charges or fees, levies ar charges resulting from

covenants, conditions and. restrictions affecting the Mortgaged Praperty, which are assessed or

imposed upon the Mortgaged Property, or become due and payable, and which create, may create

or appear to create a lien upon the Mortgaged Property, or any part thereof (all of such taxes,

assessments and other governmental and non-governmental charges of the above-described orlike

nature are hereinafter referred to as "Impositions”). Boreawer shall furnish Lender upon request
officinl receipts evidencing payment thereof.. Borrower may before any delinquency occurs contest
or object o thz amount or validity of any Imposition in good faith by appropriate legal proceedings
propetly institited and prosecuted in such manner as shall stay the collection of the contested
Impositions and preyvent the sale or forfeiture of the Mortgaged Property to collect the same; no such
contest or objection sl relieve, modify or extend Borrower's covenants to pay any such lmposmon
prior to delinquency uiiless Borrower has given prior written notice to Lender of Borrower's intent
to so contest ot object, and-unless, at Lender's solc option, Borrower shall furnish a bond or surety
in an amount and form as requasted by and satisfactory in all respects to Lender.

4.4  All awards now or hereniisr made by any public or quaS| public authority to or for
the benefit of Borrower in any way, manner of respect affecting, arising from or relating to the’
Mortgaged Property, or any portion thes:of, by virtue of an exercise of the right of eminent -

domain or condemnation by such authority (in:luding, but not limited to, any award for taking of

title, possession or right of access to a public way, ¢r for any change of grade of streets affecting
the Mortgaged Property) hereby are, unless releasec absolutely by Lender, assigned to the Lender-

as additional security for the payment of the Liabilities /¢ cept as expended for restoration of thez
Mortgaged Property) and performance of the Obhgauons s for such purpose, Borrower hereby

grants to Lender a security interest therein, Borrower, immed ately upon request by Lender, shall |
make, execute and deliver and/or cause to be made, executed 2:d delivered to and/or for the:

benefit of Lender any and all assignments and other instruments sufficiext to assign, and cause the
payment directly to Lender of, all such awards, free and clear of ‘all.Encumbrances except

Permitted Encumbrances. Borrower does hereby irrevacably constitute and 2ppoint Lendet the

true and lawful attorney of Borrower with full power. of substitution.of Borrower ard Lender shall
and hereby is authorized, directed and empowered to 'coliect and receive the procezos of any such
awards from the authorities making the same and to give proper receipts therefor (in' Borrower's
name, in Lender's name or in both names). In connection with any of the foregoing deposits
received by and deposited with Lender, Lender shall make said deposits available to Borrower,

provided no Default or event, but for the passage of time and/or giving of notice would be a
Default exists, to replace, repair or restore: any or all of the Mortgaged Property to a condition
satisfactory to Lender in accordance with the same conditions as set forth in Paragraph 4.2(s)

through (y) hereof. Notwithstanding any taking by eminent domain, alteration of the grade of any -

street or other injury to or decrease in value of the Mortgaged Property by any public or quasi-
public authority or corporation, Borrower shall continue to pay all of the Liabilities, as and when
due and payable, until ariy such award or payment shall have been actually received by Lender,
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and any reduction in the Liabilities resulting from the application by Lender of such award or
payment as herein set forth shall be deemed to take effect only on the date of such receipt and shall
not affect the amount or time of subsequent installment payments requited to be made by Borrower
to Lender under the Note. If any portion of the Mortgaged Property is taken by eminent domain
or condemnation, either temporarily or permanently, and the remaining portion of the Mortgaged
Property is nat, in the judgment of Lender, a complete economic unit afler said repair, -
rehabilitation or restoration having equwalem value to the Mortgaged Property as it existed prior
to the taking, then, at the option of Lender, ali Liabilities shall immediately become due and
payable. If, prior to the receipt by Lender of such award or payment, the Mottgaged Property
shall have been sold on forectosure of this Mortgage, Lender shall have the right to receive such
award orpayment to the extent of any deficiency found to be due upon such sale, with legal .
interest ther.oﬂ whether or not a deficiency judgment on this Mortgage shall have been sought
or recovered ci ucnied, and to the extent of the reasonable attorneys' fees, costs, expenses and
disbursements incurcad by Lender in connection with the collection of 'such award or payment,
The power of attorney g.onted Lender under this paragraph shall be coupled with an interest and
shall be irrevocable and <xine cannot be modified or altered without the written consent of Lender,

5. DUE ON SALE OR FURTHER ENCUMBRANCE

5.1 In determining whether or 25t to make the loan evidenced by the Note, Lgnder-
examined the credit-worthiness of Borrower. 'ou: d it acceptable and relied and continues to rely

and experience of Borrower in owning and aperating property such as the Mortgaged Property.-
found it acceptable and relied and continues to rely théreon as the means of maintaining the value
of the Mortgaged Property, which has been morigaged io-Lender to secure repayment of the
Liabilities. Borrower is a business person or entity well-exjerienced. in borrowing money and
owning and operating property such as the Mortgaged Prope:y, was ably represented by &
licensed auorney at law in the negotiation and documentation of ihe Loan Documents and
bargained at arm's length-and without duress of any kind for all of the tzrms and conditions of the .
Loan Documents, including this Article 5. Borrower recognizes that Lerider is entitied to keep.
its loan portfolio at current interest rates by either making new loans at suca ra.es or collecting

assumption fees and/or increasing the interest rate on a loan, the security for whicli s purchased

by a party other than the original Borrower. Borrower further recognizes that any secondary or.

junior financing placed upon the Mortgaged. Property (a) may divert funds which would mherwwq

be used to pay the Liabilities; (b) could result in acceleration and foreclosure by any such junior

encumbrancer which would force Lender to take measures and incur expenses (o protect its

securlty (c) would detract from the value of the Mortgaged Property should Lender come into

possession thereof with the intention of a sale thereof; and (d) may impair Lender's right to accept

a deed in lieu of foreclosure, as a foreclosure by Lender would be necessary to clear the title to
the Mortgaged Property.
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5.2 In accordance with the foregoing and for the purposes of (i) protecting. Lender's
security, both of repayment by Borrower and of value of the Mortgaged Property; (i) gwmg"
Lender the full benefit of its bargain and contract with Borrower; (iii) allowing Lender to raise the'

interest rate and/or collect assumption fees; and (iv) keeping the Mortgaged Property free’ of

subordinate financing liens, Borrower agrees that if this Article 5, or any provision hereof, is

deemed a restraint on alienation, that it is a reasonable one and that any sale, conveyarice,
assignment, further encumbrance or other transfer of title to:the Mortgaged Propesty.or any

interest therein (whether voluntary or by operation of law) without the Lender's. prior written.

consent shall be a Default hereunder, For the purpose of and without limiting the generality of,

the preceding sentence, the occurrence at any time of any of the following events (hereinafter

referred to as a "Prohibited Transfer"), at Lender's option, shall be deemed to be a Default
hereunder;

(a)” Any sale, disposition {other than a sale or disposition of ény E_quipmént,’no_ -

longer useful inyconpection with the operation of the Premises, provided. that prior to the sale
or other disposition thezeof such Equipment has been replaced by other Equipment of at least
equal value and utility wiish is subject to the lien of this Mortgage with the same priority as
the Equipment so sold or cisposed of), conveyance, assignment, mortgage (other then those
mortgages shown'as Permitted Encumbrances), ar other transfer of, or the grant of a security
interest in, all or any part of the Morteaged Property, or the entermg into any agreement to
sell, convey, assign or transfer, ‘cCsrant a security interest in all or any part of the
Mortgaged Praperty, or any other act whisir-has the effect of :rmsferrmg legal or equitable
title to all or any part of the Mortgaged Froperty or Borrower's interest therein,

(b)  Any lease of substantially all of the Mortgaged Property to a single ;enhnt, or
ta a group of affiliated tenants, or the lease of any pertion of the Mortgaged Property which
includes any option to purchase or otherwise acquire any portion of the Mortgaged Property .

(¢}  The granting of any option to acquire all or ary nart of the Mortgaged
P

Property.

{(d)  If Borrower is general partnership, any removal of any géneial partner, any

addition of any general partner, the sale, assignment, transfer, conveyance, hyyathetication,
pledge, grant of a security interest in, by any general partner, of any of his 1ght, title or
interest in the Borrower, including his right to income, profits or distributions, and vhether
absolute, contingent, or for collateral purposes.

(&)  If Borrower is limited parinership, any removal of any general or limited
partner, any addition of any general or Ilmlted partner, the sale, assignment, transfer,

conveyance, hypothetication, pledge, grant of a security interest in, by any general or hmxted ,
partner, of any of his right, title or interest in the Borrower, including his right to income, -

profits or distributions, and whether absolute, contingent, or for collateral purposes. -
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()  If Borrower is corporation, any merger or consolidation involving Borrower,
whether or not Borrower is the survivor to any such merger or consolidation, or the sale or
issuance of any capital stock or membership interest, or of any security convertible into
capital stock, of the Borrower, or the issuance by the Borrower of any right, option or
warrant to purchase or otherwise acquire capital stock or membership interest, or the sale,
conveyance, assignment, or other transfer of, or the grant of a security interest by any holder
of capital stock of or membership interest in the Borrower in any such capital stock of or
membership interest in the Borrower,

{(g)  If Borrower is trust, the removal of any trustee or beneficiary, any addition
of auy frustee or beneficiary, the sale, assignment, transfer, conveyance, hypothetication,
pledge. grant of a security interest in, by any beneficiary, of any of his right, title or interest
in the Borrower, including his right to income, profits or distributions, and whether absolute,
contingent, orior collateral purposes.

(hy  If Eecirower is a corporation, partnership or trust, and if any of its
shareholders, members, rartners or beneficiaries is not a natural person, then any act by any
persor which, if such pcrson-were the Borrower or a partner, shareholder, beneficiary or
trustee of the Borrower, weuld constitute an Event of Default hereunder.

Provided that (i) any transfer of any interer< of any individual stockholder, shareholder or member
of Borrower as described above shall not be cunsidered a Prohibited Transfer if said transfer is
to said parties’ heirs, legacies, devisees, executors, admmlstrators or personal representatives as
a result of the death or judicially declared incomperznce of said party and (if) any comnitment to
enter into a sale or syndication of Borrower's limited partnership interests to Edison Holding -
Investments shall not be considered a Prohibited Trausfer so long as Borrower or any of its
partners do not receive any consideration in connection with same and said sale or syndication is
not consummated prior to repayment in full of the Liabilitics t5 Lender. Any consent by the
Lender to any of the foregoing, or any waiver of a Default resulting fzom the commission of any
of the foregoing, shall not constitute a consent to, or waiver of any rigi's, remedy or power of the
Lender upon a subsequent transaction under this Article'5. Borrower shall, from time to time, and
upon the reasonable request of Lender, provide Lender with evidence satisfactory to Lender that
this Article 5 has not been violated. Such evidence shall include, but shall mot ve limited. to,
copies of partnership and trust documents, stock records, certificates of membership, iiile searches
and abstracts of public records, Lender shall also have the right, from time to time, to Obain such
title searches and abstracts of public records, and Borrower shall reimburse Lender, upon demand,
for all costs thereof, which shail be a part of the Liabilities hereunder.

6. ASSIGNMENT OF LEASES AND RENTS

6,1  So long as there shall not have occurred a Default under this Mortgage, Borrower
shall have the right to collect all of the Rents arising from the Leases, or renewals thereof, and
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shall hold the same, in trust, to be applied first to the payment-of all impositions, levies, interest;

assessments and other charges upon the Mortgaged Properly, secondly to the cost. of the

maintenance of insurance policies upon the Mortgaged Property required hereby, thirdly to the. -

maintenance and repairs required hereby and lastly to the payment of the Liabilities and fulfillment
of the Obligations, before using any part of the Rents for any other purposes.

6.2  Lender's agents shall have the right to verify‘ the validity, amount or any other matter
relating to any or all of the Leases, by mail, telephone, telegraph or otherwise, in the name of
Lender, a nominee of Lender or in any or all of said names.

'6.3.<_"Upon the occurrence or existence of a Default, Lender, at its sole election and
discretion, miav do or require Borrower to do any one or more of the following:

(a) ~ “Borrower's right to use the Rents is terminated and upon written notice to .

Borrower any Rénts then or thereafter coming into Borrower's possession are (to the extent

the Liabilities remals due and owing to Lender and the Obligations remain unfulfilled) to be

held in trust by Borrovier for the benefit of Lender in a segregated manner and immediately
delivered to Lender, and Beszower shall have no rights to use the Rents for any purpose
whatsoever without the prior.written consent of Lender.

(b)  To the extent permittcd-by applicable law, Lender may, without notice and
without bringing any action or proceeding or by a receiver appointed by a court, take
possession of the Mortgaged Property ard have, hold, manage, lease and operate the
Mortgaged Property on such terms and for suci reriod of time as Lender may deem proper.
Lender shail not be liable (except for Lender's grose negligence or willful mtsconduct) for

any loss sustained by Borrower resulting from Lender's failure to lease portions of the
Mortgaged Property or from any other act or omission of Let.der in managing the Mortgaged-

Property.

(¢}  Immediately upon demand by Lender, Borrower shali deliver to Lender thé

originals of the Leases, with appropriate endorsement and/or otlier specific evidence of

assignment thereto to Lender which endorsement and/or assignment shal) ba in form and
substance acceptable to Lender.

(d)  Lender, then or at any time or times thereafter, at its sole electicn, without
notice thereof to Borrower, may notify any or all of the obligors on the Leases that the

Leases have been assigned to Lender and Lender (in its name, in the name of Borrower or
in both names) may direct said obligors thereafter to make all payments due from them under
the Leases directly to Lender.

(e)  Borrower, immediately upon demand by Lender. irrevocably shall direct all

obligors of the Leases then and thereafter to make ali payments then and thereafter due from
them under the Leases directiy to Lender.
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(f)  Lender shall have the right at any time or times thereafter, at is sole election,
without notice thereof to Borrower, to enforce the terms of the Leases and obtain payment -
of and collect the Rents, by legal proceedings or otherwise, in the name of Borrower, Lender
or in both names, '

(g}  Borrower irrevocably hereby designates, makes, constitutes and appoints
Lender (and all persons designated by Lender) as Borrower's true and lawful attorney and -
agent in fact with power, without notice to Borrower and at such time or times thereafter as’
Lender, at its sole election, may determine, in the name of Borrower, Lender or in both
names: (i) to demand payment of the Rents and performance of the Leases; (ii) to enforce ‘
pavineit of the Rents and performance of the Leases, by legal proceedings or otherwise;
(iii) to'exercise all of Borrower's rights, interests and remedies in-and under the Leases and
to colleci-iné Rents; (iv) to settle, adjust, compromise, extend or renew the Leases and/or the
Rents; (v) to seitle, adjust or compromise any legal proceeding brought to collect the Rents
or obtain performaice of the Leases; (vi) to take control, in any manner, of the Rents; (vn)A
to prepare, file and-sign Borrower's name on any proof of claim in bankruptey, or of the
Leases; (vili) to endore b= name of Borrower upon any payments or proceeds of the Rents
and to deposit the same to thz account of Lender; and (ix) to do all acts and things necessary,
in Lender's sole discretion, io.carry out any or all of the foregoing, The power of attorney
granted Lender under this paragranin shall be coupled with an interest and shall be irrevocable
and same cannot be modified or aitzred without the written consent of Lender,

(h)  All of the foregoing paymznts and proceeds received by Lender shall be
utilized by Lender, at its sole election in it: ssle discretion, for any one or more of the
following purposes: (i) to be held by Lender as a<ditional collateral for the payment of the
Liabilities and fulfillment of the- Obligations; (i) 'o-be applied to the Liabilities and/or
Obligations, in such manner and fashion and to such pcrtions thereof as Lender, at its sele '
election, shall determine; (iii) to be applied to such obligaticus of Borrower or the Mortgaged
Property or the operations or business thereof as Lender, at iis soie election, shall determine
appropriate or warranted under the then existing circumstances, or.(iv) to be remitted to
Borrower.

16393086_'_

6.4  The rights and remedies of Lender contained in this Article 6 are cupraiative and are
not in derogation of, secondary to or in lieu of but are in addition to any rights or remédies which
the Lender shall have under the Assignment of Rents or any other Loan Document or any other
instrument or document or under applicable law and the exercise of any rights or remedies herein
contained shall not be deemed a waiver of any other rights or remedies of Lender each and al] of
which may be exercised whenever Lender deems it in its interest to do so.
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7.1 This Mortgage shall constitute a security agreement within the meaning of the Code L

with respect to all sums on deposit with the Lender pursuant to terms hereof or otherwisé
("Deposits") and with respect to any property included in the definition herein of the words
"Mortgaged Property”, which property is neither real property nor a "fixture” (within the meaning

of Section 9-313 of the Code), and all replacements of such property, substitutions for such

property, additions to such property, and the proceeds thereof (collectively, the "Other
Collateral"), and Borrower hereby grants to Lender a security interest therein,

7.2 Upon a Default, the Lender, pursuant to the appropriate provisions of the Code, shall,
have the option to proceed with respect to both the real property and Other Collateral in
accordance with its rights, powers and remedies with respect to the real property, in which event.
the default pravisions of the Code shall not apply. Lender shall have the remedies of a secured

party under the-Code, including without limitation, the right to take immediate and exclusive

possession of inc-iher Collateral, or any part thereof, and for that purpose may, so far as
Borrower can give autiiox ty therefor, with or without judicial process, enter (if' this can be done”

without breach of the peac), upon any place where the Other Collateral or any part thereof may

be situated and remove the sum: therefrom (provided that if the Other Collateral is affixed to real -
estate, such removal shall be subjest to the conditions stated in the Code); and Lender shall be

entitled to hold, maintain, preserve and prepare the Other Collateral for sale, until disposéd of.
Lender may render the Other Collater2i unusable without removal and may dispose of the Other
Collateral on the Premises, Lender may roauire Borrowe1 to assemble the Other Collateral and
make it available to Lender for its possessior @i a place to be designated by Lender which is
reasonably convenient to both parties. Lender:rzy buy at any public sale. Lender may buy at

private sale if the Other Collateral is of a type cucivriarily sold in a recognized market or is of a .
type which is-the subject of widely distributed standard rrice quotations. Any such sale may be

held in conjunction with.any foreclosure sale of the Premiives. If Lender so elects, the Premises

and the Other Collateral may be sold as one lot. The net proceeds realized upon any such’
disposition, after deduction for the expenses of retaking, holding. preparing for sale, selling and -

the reasonable attorney's fees and legal expenses incurred by Lender, sha!l be applied against the

Liabilities and Obligations in such order or manner as Lender shall sele:t. -Borrower agrees that -
if the Lender shall elect to proceed with a sale with respect to the Other Celiateral separately from.

the Premises, any requirement of the Code for reasonable notice shall be met i such notice is

made in accordance with the terms of this Mortgage at least ten (10) days prior 10 41# time of sale.

The reasonable expenses of retaking, holding, preparing for sale, selling and the liké inzurred by
the Lender shall include, but not be limited to, reasonable attorneys' fees and legal cpenses
incurred by Lender. Lender shall not be obligated to make any sale of the Other Collateral
regardless of notice having been given. The Lender may adjourn any: public or private sale from

16393096,

time to time by announcement at the time and place fixed therefore and such sale may, without

further notice, be made at the time and place to' which it is adjourned. The Borrower agrees that

upon replacement of any part of the Other Collateral, such replacement or substituted Other
Collateral shall be subject to the sccurny interest created hereby and the security interest of the -
Lender shall be perfected and first in priority, it being expressly understood and agreed that all -

replacements, substitutions and additions to the Other Collateral shall be and become immediately
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subject to the security interest of this Mortgage and covered hereby. The Borrower shall, from -
time to time, on request of the Lender, deliver to the Lender at the cost of the Borrower: (i) such
further financing statements and security documents and assurances as Lender may require, to the
end that the liens and security interests created hereby shall continue perfected in accordance with
the requirements of any present or future faw and (ii) an lnventory of the Other Coliateral in
reasonable detail. The Borrower covenants and represents that ali of the Other Collateral now is,
and that all replacements thereof, substitutions therefor or additions thereto, unless the Lender
otherwise consents, will be frée and clear of liens, encumbrances, title retention devices and
security interests of others and that no financing statement other than one in favor of Lender shall
be executed and/or filed in connection therewith,

7.3 Tnis Mortgage is intended to be a financing statement within the purview of Section
9-402(6) of the Cede with respect to the Other Collaterat and the goods desc‘:ribed.herein,‘ which
goods are or may “ecome fixtures relating to the Premises. The addresses of Borrower and
Lender are hereinabove zet forth, This Mortgage is to be filed for record with the Recorder of
Deeds of the County or €'sunties where the Premises are located.

8. INVIRONMENTAL MATTERS

8.1  The Borrower represents afii v2rrants to Lender that (A) the Borrower has not used
any "Hazardous Materials" (as defined beiow; un, from or affecting the Mortgaged Prorperty in
any manner which violates federal, state or local laws, ordinances, rules, regulations or. policies’
governing the use, storage, treatment, transpuriation, manufacture, refinement, handling,
production or disposal of Hazardous Material and, to *ile hest of Borrower's knowledge, no prior
owner of the Mortgaged Property or any existing or prios tznant, or occupant has used Hazardous _
Materials on, from or affecting the Mortgaged Property in any :aainer which vxolates federa] state
or local laws, ordinances, rules, regulations or policies governiug the use, storage, treatment,
transportation, manufacture, refinement, handling, production, regisiration, reporting or disposal
of Hazardous Materials; (B) Borrower has never received any notice ci any violations (and is not -
aware of any exlstmg violations) of federal, state, or local laws, ordinances, rules, regulations or
policies governing the use, storage, treatment transportation, manufacture, refinement, handling,
production, registration, reporting or disposal of Hazardous Materials at the Morigng zed Property
and, to the best of Borrower's knowledge, there have been no actions commenced o1 threatened
by any party for noncompliance which-affects the Mortgaged Property; (C) Borrower zhall keep
or cause the Mortgaged Property to be kept free of all underground and/or above ground storage
tanks except to the extent that such underground and/or above ground storage tanks do not leak
on and/or into the Mortgaged Property and are used in compliance with all applicable federal, state’

and local laws and regulations; (D) Borrower shall keep or cause the Mortgaged Property to be
kept free of all Hazardous Materials except to the extent that such Hazardous Materials are stored
and/or used in compliance with al! applicable federal, state and local laws and regulations; and,
without limiting the foregoing, Borrower shall not cause or permit the Mortgaged Property to be
used to generate, manufacture, refine, transport, treat, store, handle, dispose of, transfer, produce,
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or process Hazardous Materials, except in compliance with all applicable federal, state and local

laws and regulations, nor shall Borrower cause or permit, as a result of any intentional or
unintentional act or omission on the part of Borrower or any tenant, subtenant or occupant, a

release, spill, leak or emission of Hazardous Materials onte the Mortgaged Property or onto any
other contiguous property; (E) the Borrower shall conduct and complete all investigations,

including a comprehensive environmental audit, studies, sampling, and testing, and ali remedial,
removal and other actions necessary to clean up and remove all Hazardous Materials on, under,

from or affecting the Mortgaged Property as reasonably required by Lender or by alt applicable-
federal, state and local laws, ordinances, rules, regulations and policies, to the satisfaction of
Lender, and in accordance with the orders and directives of all federal, state and local-
governmeiia authorities. 1f the Borrower fails to conduct an environmental audit required by the

orders and diresiives of any of the aforesaid governmental authorities or reasonably required by

Lender, then Lzoder may at its option and at the expense of Borrower, conduct such.

environmental audi’.

8.2 Subject to-tue limitations set forth below, Borrower shall defend with counsel
reasonably acceptable to Lende: {ai Borrower's sole cost), indemnify and hold harmless Lender,
its employees, agents, officers an directors, from and against any claims, demands, penalties,

fines, liabilities, setlements, damagzes -<osts or expenses, including, without limitation, reasonable

attorney's and consultant's fees, invesigation and laboratory fees, court costs and litigation
expenses, known or unknown, contingent o1 utherwise, arising out of or in any way related to ()
the presence, disposal, remediation of, release or hreatened release of any Hazardous Materlals
on, over, under, from or affecting the Mortgrged Property or the soil, waler, vegetatlon.
buildings, personal property, persons or animal Jurated thereon; (b) any personal injury

(including wrongful death) or property damage (real or p.mnal) arising out of or related to such’
Hazardous Materials on the Mortgaged Property; () any/!awsuit or administrative proceedmg '
brought or threatened, settlement reached or government crde: relating to such ‘Hazardous

Materials with respect to the Mortgaged Property; and/or (d) 4ry, violation of laws, orders,
regulations, requirements or demands of government authorities, ot-axy policies or reqmremems
of Lender, which are based upon or in any way related to such Hazardous Materials used in the
Mortgaged Property; and (g) the presence on ot under the Premises of v adereround or “above
ground storage tanks. Borrower, and its successors and assigns, hereby waive. re.ease and agree
not to make any claim or bring any cost recovery action against Lender under Environroental Law

now existing or hereafter enacted. It is expressly understood and agreed that to thz extent: that

Lender is strictly liabie under any Environmental Laws, the Borrower’s obligations o ‘Lender

under this paragraph shall likewise be without regard to fault on the part of the Borrower with: |
respect to the violation or condition which results in liability to Lender. If Lender takes title to

the Mortgaged Property. through forecloqure or deed in lieu of foreciosure, the indemnity

contained in this paragraph shall not apply to any loss or costs incurred by Lender as a direct

result of affirmative actions of Lender as owner and operator of the Mortgaged Property after

Lender has acquired title and which actions are the sole and direct cause of damage resulting from -

the introduction and initial release of a Hazardous Material at the Mortgaged Property by Lender;
provided, however, Borrower's agreement to indemnify and hold harmless Lender as described

1.
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herein shall otherwise remain in full force and effect, including, without limitation, with respect

to Hazardous Materials which are discovered or released at the Mortgaged Property after Lender
acquired title to the Morigaged Property, but which were not actually introduced at the Mortgaged |

Property by Lender, with respect to the continuing m:gratxon or release of Hazardous Material
previously introduced at or near the Mortgaged Property and with respect to all substances which
may be Hazardous Materials and which are situated at the Mortgaged Property prior to Lender
taking title but are removed by Lender subsequent to such date.

8.3 Borrower agrees that in the event this Mortgage is foreclosed or the Borrower tenders
a deed in lieu of foreclosure, Borrower shall, at Borrower's sole cost and expense and in
accordanze viith all applicable Environmental Laws, deliver the Mortgaged Property to Lender
free of any anc-all Hazardous Materials (a) which are then required 10 be removed (whether over
time or immediaicly) pursuant to applicable federal, state and local laws, ordinances, rules or
regulations affecting tie Premises or (b) which may be legally allowed to remain on the Mortgaged
Property but which Hazardous Materials Lender deems it prudent to remove-or remediate.

84  For purposes of thisMortgage, "Hazardous Materials" includes, without limitation,
petroleum, petroleum by-products, asbestos, polychlorinated biphenyls, flammable exploswes,

radioactive materials, oi) and petrc!2um products, natural gas, natural gas liquids, liquified natural -

gas, synthetic | gas usable for fuel, gascivic, and all other hazardous materials, hazardous- wastes,
hazardous or toxic substances, toXic poiliants, hazardous air pollutants or related materials as
defined in the Comprehensive Environmental Response, Compensation and Liability Act of 1980,
as amended, 42 U.S,C. Sections 9601, et seq.; " Hazardous Materials Transportanon Act, as
amended, 49 U.S.C. Sections 6901, gt seq., the Tsxis Substances.Control Act, as amended, 15
U.S.C. Sections 2601, gt seq.; the Federal Insecticide Furgicide and Rodenticide Act, as amended,
7 U.8.C. Sections 136, et seq.; the Resource Conservatinn-and Recovery Act, as amended, 16
U.S.C. Sections 3401, g1 seq.; the Clean Water Act, 33 U.S.C. 1251 gt seq.; and the Clean Air
Act, 42 U.8.C. 7401 gt.seq.; and all applicable state and local évirenmental laws, and the rules,

regulations and ordinances adopted and publications promulgatcd poisuant to said. laws and.

ordinances, as any of the foregoing laws, ordinances, rules and regulations may be amended from

time to time, and any other federal, state or local laws or ordinances, now or hercafter existing,

relating to regulation or control of toxic or hazardous substances, wastes ¢r marerials (all lhe
foregoing being referred to herein as the "Environmental Laws"),

8.5  The provisions of this Article 8 shall be in addition to any and all other chligations
and liabilities Borrower may have to Lender under the Environmental Indemnity or under any of

the other Loan Documents, and in common law, and shall survive (a) the repayment of all
Liabilities, (b) the satisfaction of all of the Obligations, (c) the discharge or release of this

Mortgage, and (d) the foreclosure of this Mortgage or acceptance of a deed in lieu of foreclosuxe
The rights and remedies of Lender contained in this Article 8 are cumulative and are not in

derogation of, secondary to or in lieu of but are in addition to any rights or remedies which the

Lender shall have under the Environmental Indemnity or any other Loan Document or under
applicable law and the exercise of any rights or remedies herein contained shal) not be deemed a
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waiver of any other rights or remedies of Lender each and all of which may be exercised whenever
Lender deems it in its interest to do so.

9. REFAULT

9.1  The occurrence of any one or more of the following events shall constitute a "Default”
under this Mortgage:

(a)  Failure to timely pay any of the Liabilities within fifteen (15) days of when
due T yeclared due pursuant to the Note or any of the other Loan Documents,

(2}~ Failure of Borrower to fully and faithfully satisfy, perform, discharge, observe -
and compiy w:i: the Obligations to be performed by Borrower and such failure shall remain
unremedied for %itirsy (30) days after written notice thereof shall have been made by Lender
to Borrower and if 2orrower is reasonably proceeding to remedy said failure following the.
making of said notice, same shall not be considered a Default unless said failure- is not
remedied for sixty (60) days =fter the making of said notice.

(¢)  If any representation-or warranty made herein, in the Note, any of the other
Loan Documents, or in any certificet~, document, financial or other statement furmshed at
any time to Lender under or in connecuor with the Loan Documents shall prove to have been
incorrect, incomplete or misleading in any.-material respect on or as of the date ' made or
deeimed made.

(d)  The occurrence of a Prohibited Trausfer as defined under Article 5.

16282086

(e) A petition in bankruptcy is filed by or againzt Porrower seeking or acquiescing -
in any reorganization, arrangement, composition, readjustrien - liquidation, dissolution or
similar relief under any law relating to bankruptcy or insolvercy {and in the case of an
invaluntary petition, such petition is not discharged within thirty (20) days of its filing); or
Borrower seeks or consents to or acquiesces in the appointment of any ‘ustodian, receiver,
trustee, master or liquidator of itself or of all of the rent, revenues, issues, £araings, profits
ot incomes of Borrower to, or of the Mortgaged Property is appointed, or if Borrawer makes
an assignment for the benefit of creditors, or if Borrower is adjudged insolvent oy iny state
or federal court of competent jurisdiction. or an attachment or execution is levied against any
of the Mortgaged Property and is not discharged within thirty (30) days from. the
commencement thereof, If Borrower is a partnership, then for purposes of this
subparagraph, the term "Borrower" shall also include each general partner of Borrower.

()  The occurrence or existence of a Default as defined in the Note, or as defined
in any of the other Loan Documents. '
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(8)  The occurrence or existence of any default, event of default or breach of or
under any agreement, instrurment or document, subject to any applicable grace or cure perxod"_ ;

contained therein, for borrowed money by which the Morigaged Property or the Borrower. |
is bound or obligated. '

e ST et TR =

(h) A substantial part of Borrower's assets are attached, seized, subject to a writ.
or distress warrant or are levied upon, unless such writ, warrant or levy:is vacated within
thirty (30) days. If Borrower is a partnérship. then for the purposes of this subparagraph, the
term Borrower shall also include each general partner of Borrower,

a) A materially adverse change in the financial condition of Borrower.

10, REMEDIES

10.1  Upon the yuurrence or existence of a Default, Lender, after notice and demand -
insofar as requiréd hereby, o: %y applicable law, in its sole discretion and at-its sole election,

without notice of such elecnon, and, without further demand, may do any one or more of the -
following:

(a)  Exercise any right or4zmedy set forth in any other Article of this Mortgage,
or in the Note, or in any of the Loan Dacurments.

(b} If the Default is the failure to pérform any of the Obligations, to perform any
such Obligation on Borrower's behalf, and any ariounts paid by Lender in taking such
action, together with interest thereon at the Default Rit3, from the date of Lender's paymem |
thereof until repaid by Borrower to Lender, shall be due and payable by Borrower to Lender
upon demand, and, until paid, shall constitute a part of t% Liabilities secured by this
Mortgage and bear interest at the Default Rate. Notwithstanding the foregomg, such.”
advances by Lender shall not be deemed to relieve Borrower from 2 Defauit hereunder or
impair any right or remedy of Lender consequent thereon, The exercise of the right to take
such action shall be optional with Lender and not obligatory upon Lencer 7o Lender shall
not in any case-be liable to Borrower for failure or refusal to exercise any svch right. In
making any payments pursuant to the exercise of any such right, Lender shail have no
obligations to inquire into the validity of the bill, or to contest the bill or amount tir=ieof, and
may rely upon any bills delivered to it by Borrower or any payee and shall not be l:able for
any failure to make payments in any amounts other than as set forth in any such bills.

16383095

(¢)  Declare all of the Liabilities imfnediately due and payable and collect the same
at once by foreclosure or otherwise, without notice of broken covenants or condition (and in -

case of a Default and the exercise of such option, the Liabilities shall bear interest, from the
date of such Default, at the Default Rate until paid in full).
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(d)  File a suit for the foreclosure of this Mortgage and/or to collect the Liabilities
in accordance with the lllinois Mortgage Foreclosure Act, (735 ILCS 5/15 1101) (the "Act").

(¢)  Lender shall have the right, either before or after sale, without notice and
without requiring bond (notice and bond being hereby waived), without regard to the
solvency or insolvency of Borrower at the time of applzcatmn and without regard to the then
value of the Mortgaged Property or whether the same is then occupied, to make or require
Borrower to make appllcatlon for and obtain the appointment of a receiver for the-Mortgaged
Property. Such receiver shall have the power to collect the Rents during the pendency of .
such suit and, in case of a sale and a deficiency, during the full statutory period of
rederaption if any, as well as during any further times when Borrower, except for the
interver:ion of such receiver, would be entitled to collect the Rents, and shall have all other
powers which may be necessary or usual in such cases for the protection, possession, control,
management ¢ad operatlon of the Mortgaged Property. The court before which such suit is
pending may from time to time authorize the receiver to apply the net income in his hands
in payment, in wicie-or in part, of the Liabilities and Obligations.

(0 Either witi or xvithout process of law, forcibly or otherwise, but solely to the
extent peritted by appliceble law, enter upon and take immediate possession of the
Mortgaged Property, expel and r=incye any persons, goods or chattels occupying or upon the
same, receive all Rents, and issup receipts therefor, manage, control and operate the
Mortgaged Property as fully as Borrower.night do if in possession thereof, including wlthout
limitation, the making of all repairs and rcplacements deemed necessary by Lender and the

leasing of the same, or any part thereof, fiom time to time, and, after deducting all
reasonable attorneys fees and all costs and experses incurred in the protectibn,’ca‘re
mmntenance management and operation of the Morigaszd Property, apply the remaining net
income, if any, to the Liabilities and Obligations or upcit any deficiency decree entered in’
any foreclosure proceeding or after a.sale hereunder, At tiie0ption of Lender, to the extent
permitted by law, such entry and taking of possession shall be-ascomaplished either by actual
entry and possession or by written notice served personally upon Or sent by registered mail
to the Borrower at the address of Borrower last appearing on ihz records of Lender.
Borrower agrees to surrender possession of the Mortgaged Property to Lenvier 1mmed1ately '
upon the occurrence of a Default. If Borrower shall remain in physical possession of the
Mortgaged Property, or any part thereof, after any such Default, such possessicn shall be as
a tenant of Lender, and Borrower agrees to pay.to Lender, or to any duly appointed ieceiver,
after such Default, a reasonable monthly rental for the Mortgaged Property, or the part’
thereof so occupied by the Borrower, to be applied as provided above in the first sentence
of this subparagraph, and to be paid in advance on the first day of each calendar month, and,
in default of so doing, Borrower may be dispossessed by the usual summary proceedings.
In the event Borrower shall so remain in possession of all, or any part of, the ‘Mortgaged
Property, said reasonable monthly rental shall be in amounts established by Lender in its sole
discretion. 'This covenant shall be effective irrespective of whether any foreclosure
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proceeding shall have been instituted and irrespective of any application for, or appointment:
of, a receiver.

(@)  Exercise, in Lender's sole discretion, all rights of Borrower under all Licenses -
and to retain, use and enjoy same or sell, assign or transfer same (with appropnate.
governmental consent where necessary) in connection with the enforcement of Lender's
rights and remedies under this Mortgage. '

(h)  Exetcise of any other remedies or rights permitted or provided under or by
the laws or decisions of the State of Tllinois (including all remedies and rights of & secured
party vnder the Code), accruing to a secured party upen a Default by a borrower and/or
debtor or-otherwise available hereunder, under the Note, under any of the other Loan
Documeris; or provided by applicable statute or case law, and whether exercisable at law or
in equity., NGtbing contained in.this Mortgage shall be construed as constituting Lender a
mortgagee in possézsion in the absence of the actual taking of possession of the Premises,

10.2 In any suit to forsclose the lien hereof, there shall be allowed and. included as
additional Liabilities due from Porzower to Lender in the decree of sale, all expenditures and
expenses which may be paid or incurred by or on behalf of Lender for attorney's fees, appraiser's
fees, outlays for documentary and experi evidence, stenographer's charges, publication costs, costs
(which may be estimated as to ilems to be mpended after entry of the decree) of procuring all such
abstracts of title, title searches and examina‘ions, title insurance policies, and similar data and
assurance with respect to title as Lender may deein reasonably necessary either to prosecute such
suit or to evidence to bidders at sales which may be had pursuant to such decree the true conditions.
of the title to or the value of the Mortgaged Property.ard dny other expenses and expenditures
which may be paid or incurred by or on behalf of Lender 4 permntted by the Act to be included
in such decree. All expenditures and expenses of the nature mentioned in this Paragraph, and such
other expenses and fees as may be incurred in the protection-of the Mortgaged Property and
income therefrom and the maintenance of the lien of this Mortgage, including the reasonable fees
of any attorney employed by Lender in any litigation or proceedings affecting this Mortgage, the
Note or the Mortgaged Property, including probate and bankruptcy procecaings, or in preparation
of the commencement or defense of any proceedings or threatened suit or proceed.ng, or otherwise
in dealing specifically therewith, shall be so much additional Liabilities and shail b nmmednately :
due and payable by Borrower, with interest thereon at the Default Rate until paid.

10.3 The proceeds of any foreclosure sale of the Mortgaged Property shall be applied and
distributed, first, on account of the fees, charges, costs and expenses described in Paragraph 10.2
above, secondly, to the balance of the Liabilities and Obligations, and thirdly, the surplus, if any,
to Borrower.

10.4 Al nghts and powers of Lender under Article 10 hereof shall, from and after the.
entry of judgment of foreclosure, continue in the Lender as decree creditor until confirmation of
sale. In case of an insured loss after foreclosure proceedings-have been instituted, the proceeds
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of any policy, if not applied in rebuilding or restoring the Mortgaged Property, shall be used to
pay the amount due in accordance with any decree of foreclosure that may be cntered in any such
proceedings, and the balance, if any, shall be paid as the court may direct. The foreclosure decree
may provided that the mortgagee's clause attached to each of the policies may be cancelled and
that the decree creditor may cause a new loss clause to be attached to each of said policies making
the loss thereunder payable to said decree creditors. In the event of foreclosure sale, Lender may,
without the consent of Borrower, assign any policies to the purchaser at the sale, or take such
other steps as Lender may deem advisable to protect the interest of such purchaser,

10.5 To the full extent permitted by law, Borrower agrees that it will not at any time or

in any map-e: whatsoever take any advantage of any stay, exemption or extension law or any so-

called "Moratorium Law" now or at any time hereafter in force, nor take any advantage of any.
law nor or hereafter in force providing for the valuation or appraisement of the Mortgaged.
Property, or any pacithereof, prior to any sale thereof to be made pursuant to any provisions
herein contained, or 15 any decree, judgment or order of any court of competent Jur;sdlctxon or
claim or exercise any rights-under any statute now or hereafter in force to redeem the property or
any part thereof, or relating © the marshalling thereof, on foreclosure sale or other enforcement
hereof. To the full extent pernuites by law, Borrower hereby expressly waives any and all rights
it may have to require that the Mortgased Property be sold as separate tracts or units in the event
of foreclosure. To the full extent pewaiiisd by law, Borrower hereby exptesaly waives any and
all rights to redemption and reinstatemén:-under the Act, on its own behalf, on behalf of al
persons claiming or having an interest (direct or indirect) by, through or under Borrower and on
behalf of each and every person acquiring any in‘erest in or title to the Morigaged Property
subsequent to the date hereof, it being the intent hervof that any and all such rights of redempuon.' :
of Borrower and such other persans, are and shall be déeraed to be hereby waived to the full extent
permitted by applicable law. To the full extent permitted bvlaw, Borrower agrees that it will not,
by invoking or utilizing any applicable law or laws or otherwisz, hinder, delay or |mpede the
exercise of any right, power or remedy herein or otherwise grarisd or delegated to Lender, but
will permit the exercise of every such right, power and remedy 4s {acagh no such law or laws
have been or will have been made or enacted. To the full extent pemitted by law, Borrower
hereby agrees that no action for the enforcement of the lien or any picvisien hereof shall be
subject to any defense which would not be good and valid in an action at law vpon the Note..
Borrower acknowledges that the Premises do not constituted agricultural real esiare as defined in
Section 15-1201 of the ‘Act or residential real estate as defined in Section 15-1219 Of the Act.

10.6 In case of Default, either before or after acceleration of the Liabilities or the
foreclosure of the lien hereof, Lender may, but shall not be required to, make any payment or
perform any act herein required of Borrower (whether or not Borrower is personally liable
therefor) in any manner deemed. expednent to Lender. Lender may, but shall not be required 1o,
complete construction, furnishing and equipping of any. improvements to the Premises and rent,
operate and manage the Mortgaged Property and pay operating costs, including management. fees,
of every kind in connection therewith, so that the Mortgaged Property shall be usable for its
intended purposes.. All such monies paid and expenses incurred, including attorneys' fees, shall
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be so much additional Liabilities, whether or not the Liabilities, as a result thereof, shall exceed

the face amount of the Note, and shall become immediately due with interest thereon at the Defauit

Rate. Inaction of Lender shall never be considered as a waiver of any right accruing to it on
account of any Default nor shall the provisions of this paragraph or any exercise by Lender of its

rights hereunder prevent any Default from constituting 2 Default. Lender, in making any payment

hereby authorized (a) relating to taxes, may do so according to any bill, statement or estimate,

without inquiry into the validity of any tax, assessment, sale, forfeiture, tax lien or title or claim
thereof; (b) for the purchase, discharge, compromise or settlement of any lien, may do so without:

inquiry as to the validity or amount of any claim for lien which may do so without inquiry as to
the validity or amount of any claim for lien which may be asserted; or (c) in connection with the
completion of construction, furnishing or equipping of the Mortgaged Property or the rental,

operation or management of the Mortgaged Property or the payment of operating costs thereof,

may do sc in such amounts and to such persons-as Lender may deem appropriate. Nothing
contained herein shall be construed to require Lender to advance monies for any purpose.

10,7 ‘The rights and remedies of Lender hereunder are cumulative and are not in derogation

of, secondiry to or in lieu of but are in.addition to any rights or remedies which the Lender shall -

have under ii»z Note or any other Loan Document or any other instrument or document or under
applicable law-and the exercise by Lender of any rights and remedies herein contained shall not

be deemed a vriver of any other rights or remedies of Lender, whether arising under the
Mortgage, the Zn20.Documents or otherwise, each and all of which may be- exercised whenever.
Lender deems it in itc jnterest to do so. The.rights and remedies of the Lender may be exercised’

from time to time and as often as such exercise is deemed expedient and the failure of the Lender

to enforce any of the terris; provisions and conditions of this Mortgage for any period of time, at

any time or times, shall not k¢ construed or deemed to be a waiver of any rights under the terms
hereof.

10.8 In case Lender sha!l have proceeded to invoke any right, remedy or recourse:
petmitted hereunder, under the Nov: ¢r under any of the Loan Documments, and shall thereafter
elect to discontinue or abandon the same for any reason, Lender shall have the unqualified right

sa.to do and, in such event, Lender ana-Brirrower shall be restored to their former positions and

otherwise, and the rights, remedies, recourses #nd power of Lender shall continue as if same had

never been invoked.

10.9 Upon and after the occurrence of a Derao'c, Lender shall not be obligated to accept and .

cure or attempted cure by Borrower, except to the c«fint required by applicable law.

11. MISCELLANEOUS

11.1 Any failure of Lender to insist upon the strict perforziznce by Borrower of any of the
terms and provisions of this Mortgage, the Note or the other Loan Dozements shall not be deemed-
to be a waiver of any of the terms and provisions thereof, and Lender; notwithstanding any such
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failure, shall have the right at any time or times thereafter to insist upon the strict performance by
Borrower of any and all of the terms and provisions thereof to be performed by Borrower.

112 Lender, without notice, may release, regardless of consideration, any part.of the
security held for the Liabilities and Obligations, {including, without limitation, any. guarantor).
without, as to the remainder of the security therefor, in any way impairing or affecting the lien of
this Mortgage or the priority of such lien over any subordinate lien; Lender may resort for the
payment of the Liabilities and performance of the Obligations to any other security therefor held
by the Lender in such order and manner as Lender may elect.

11.37 Every provision for notice, demand or request required in this Mortgage or by
applicable law shall be deemed fulfilled by written notice, demand or request personally served
on (or mailed to, 28 hereinafter provided) the party entitled thereto or on its successors or assigns.
If mailed, such cvice, demand or request shall be made by certified or reglstered mail, and
deposited in any post‘oflice station or letter-box, enclosed in a-postage paid envelope addressed
to such party at its addre-s-set forth below or to such.other address as c;ther party shall direct by
like written notice and shall de/desmed to have been made on the third (3rd) day after posting as
aforesaid. If sent by commercial courier which guarantees next day delivery, such notice, demand
or request shal! be deemed to have heen made on the first (1st) business day after delivery to-the
courier, with fee paid and next day dekivery designated, For purposes herein, notices shall be sent
to Borrower and Lender as follows:

To Borrower:

Apartment Investors I Limited Fartoership
931 N, Plum Grove Road

Schaumburg, IL 60173

Attention: Lawrence B. Irwin

with a courtesy copy to:

Ginali Associates, P.C.

931 N. Plum Grove Road
Schaumburg, IL 60173
Attention: Nicholaus M. Ginali

To Lender:

Liberty Federal Bank
One Grant Square
Hinsdale, 1L 60521
Attention: Gia Ormond
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with a courtesy copy to:

Schwartz & Freeman

401 North Michigan Avenue
Suite 1900

Chicago, Illinois 60611
Attention: Lisa Arlyn Lowe

or at such place or to such other person as any party may by notice in writing designate in the
manner described above as a place for the service of notice. Failure to deliver courtesy copies
shall not «ttect the validity of service between the parties.

11.4  All'*ia covenants contained in this Mortgage will run with the land and be bindihg‘ :

on any successor-owver of the land,

11.5 Borrower, v4tiin ten (10) days after written request by Lender therefor, will certify,
in writing, to Lender, or to any rroposed assignee of this Mortgage, the amount of principal and
interest then owing and unpaid urdar the Note and whether Borrower has or asserts any offsets
or defenses thereto.

11.6  Borrower, promptly upon wii:en request by Lender, at Borrower's sole ex'pense, will

of will cause to be made, executed and deliveréd to Lender, in form and substance acceptable to.

Lender, all documents and instruments that Leader is reasonably advised are and/or"reason'ablyf

deems necessary or appropriate to evidence, documen: or conclude the transactions described in -

and/or contemplated by this Mortgage, the Note or/th ather Loan Documents or required to

perfect or continue perfected, as valid encumbrances, ihe 4nzumbrances granted herein or in the:

other Loan Documents by Borrower to Lender, upon the Moiigaged Property.

11,7 This Mortgage and all provisions hereof shall be bindine upon the Borrower, its
suceessors, assigns, executors, administratars and legal representatives and all other persons or
entities claiming under ot through it, “Borrower,” when used herein shall'include all such persons
and entities and any others liable for the payment of the Liabilities or Jertormance of the
Obligations or any part thereof, The word "Lender," when used herein, shall inciade Lender's
successors, assigns, and legal representatives, including all other holders, from time 10 time, of
the Note. \

11.8 This Mortgage shall be governed by the laws (without giving effect to the conﬂic't_s '
of laws principles thereof) of the State of Illinois in which State the Note and this Mortgage were.
executed and delivered, the Mortgaged Property is located and the principal and interest due under

the Note are to be paid. Wherever possible each provision of this Mortgage shall be imérpreted
in such a manner as to be etfective and valid under applicable law, but if any provisions of this

Mortgage shall be prohibited by or invalid under such law, such provision shall be ineffective to

the extent of such prohibition or invalidity, without invalidating the remainder of such provision
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or the remaining provisions of this Mortgage. Time is of the essence of this Mortgage. Whenever '

pursuant to this Mortgage Lender exercises any right given to it to apprave or dleapprove or any; - '

arrangement or term is to be sansfactory to Lender, the decision of Lender to approve or
disapprove or to decide the arrangement or terms are satisfactory or not satisfactory shall be'in the
sole discretion of Lender and shall, provided Lender has acted in a commercially responmble'-
manner, be final and conclusive. - Neither this Mortgage nor any provision hereof may be .
amended, modified, waived or. discharged orally. Borrower specifically acknowledges thatf
Borrower has had an opportunity to review this Mortgage with Borrower's legal counsel and afier
said review understands the legal meaning and legal consequences of the provisions contained
herein, Lender shall not have any obligation to refinance the indebtedness under the Note after-
the Maturiiv Date or to extend further credit thereafter to Borrower.

11.9  As-used herein, the term "Default Rate” shall mean the Default Rate set forth in the
Note.

11,10 Nothing hereiz shatl be deemed or construed, nor shall the exercise by Lender of any
rights, privileges or remedies conferred under this Mortgage, the Note or the other Loan
Documents, render Lender and Bairower liable as joint venturers or partners in any way with.
respect to the Mortgaged Property.

11.11 The captions, titles and headings used in this Mortgage are inserted for convenience
only, and shall not be construed in any way to limit or define the content, scope or intent of the
provisions thereof.

11.12 No offset, claim, set-off right {including anv-such right which may be reduced to
judgment) shall relieve Borrower of its obligations hereundrio pay the Liabilities and to perform -
the Obligations. Borrower consents and agrees that any claim Or r.ght which it may have against
Lender it shall collect or assert only in an action separate from thie piortgage, and.not as an offset, ‘
set-off, counterclaim or reduction of any amounts due hereunder, undzr tiie Note or undet any of
the other Loan Documents,

11.13 Lender shall have the right to set off against any amount due and o vir2 hereunder, or
under the Note or any of the other Loan Documents, any amount in Lender’s possession which
is owned by, or due to, Borrower (gither in its individual capacity or as a joint tenan(); provided,
however, that Lender shall not be required to set off any such amount, and in no eveni-snall the
ability of Lender to set off any such amount be deemed to constitute payment of any amount unless
and until such set off shall have actually been made.

11.14 All Deposits of any natute and kind delivered and held by Lender pursuant to the terms
of this Mortgage may be commingled with other funds of Lender and Borrower shall not, unless
specifically stated herein, be entitled to any earnings or interest on said Deposits.
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11,15 Lender shall be subrogated for its further security to the lien, whether or not released

of record, of any and all encumbrances which were paid or discharged from the proceeds of the,
loan evidenced by the Note, from any of the Future Advances, as hereafier defined, and from any

funds which, pursuant to the terms hereof, should have been paid to Lender; provided, however,
that such subrogation shall not amend any of the terms and provisions hereof, or in any manner
change the obligations of Borrower to Lender hereunder,

11.16 If the Mortgaged Property is not managed by the Borrower, then it shall be managed
by a property manager or property management company and leased by a leasing company. The
identity of said property. management company and/or leasmg company and the terms of any
managemsnt or leasing contract or subcontract must be approved by Lender and Borrower shall
not execute ary. such contract prior to obtaining the written consent of bender thereto. The.
Mortgaged Propediy shall at all times be managed in.a manner reasonably sausfactory to Lender.
Any management ~aptract or subcontract entered-into for the Mortgaged Property shall contain .

provisions that (i) the zontract may be terminated upon two (2)-days' prior written notice by
Lender, at its option, if Lender or its successors and assigns acquires the Mortgaged Property by
foreclosure of this Mortgage. by deed in liew thereof or otherwise or upon the occurrence or
existence of a Default hereunder anad i) provide that the lien if any of said manager in and to the
Mortgaged Property for any amcunt '!ue under said management contract shall be subject and
subordinate to the lien granted to Lendsi under this Mortgage,

11,17 This Mortgage secures not only the proceeds of the loan evidenced by the Note, but

all advances hereafter made by Lender to or foi-ihc benefit of Borrower (the "Future Advances"),
including, without limitation, any amounts advanced by Lender in satisfying, on Borrower's

behalf, any of the Obligations, and any advances mad¢ by Lender to protect its security, and any
other advances by Lender which shall not, in the aggrepat: cxceed two hundred (200%) percent

of the face amount of the Note.

11,18 If the payment of the Liabilities or performance of the Chiigations, or any part thereof,

be extended or varied, or if any part of the security or guaranties theretor be released, all persons

now or at any time hereafter liable therefor, or interested in.the Mortgaged Property, shall be heid
to assent to such extension, variation or release, and their liability, and the liext, ardall prov:sxons
hereof, shall continue in full force and effect; the right of recourse against all suci ,mrsons being

expressly reserved by Lender, notwithstanding any such extension, variation or reiease. Any

person, firm ar corporation takmg a junior mortgage, or other lien upon the Mortgaged Froperty
or any part thereof or any interest therein, shall take the said lien subject to the rights of Lender
to amend, modify, extend or release the Note, th1s Mortgage or-any other Loan Document, in each
case without obtaining the consent of the holder of such ] junior lien and without the lien of this
Mortgage losing its priority over the rights of any such junior lien.

11,19 It is the desire and intention of the parties hereto that this Mdrtgage and the lien hercof
shall not merge in fee simple title to the Mortgaged' Property, unless a contrary intent is ever
manifestéd by Lender as evidenced by an express statement to that effect in an approprlate
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document duly recorded. Therefore, it is hereby understood and agreed that should Lender
acquire any additional or other interest in or to the Mortgaged Property or the ownership thereof,
then this Mortgage and the fien hereof shall not merge in the fee simple title, toward the end that
this Mortgage may be foreclosed us if owned by a stranger to the fee simple title, -

11,20 BORROWER BY ITS EXECUTION HEREOF WAIVES TRIAL BY JURY IN ANY.
ACTION, PROCEEDING, CLAIM OR COUNTERCLAIM, WHETHER IN CONTRACT OR.
TORT, AT LAW OR EQUITY, ARISING OUT OF OR IN ANY WAY RELATED TO THIS™
MORTGAGE. THIS WAIVER OF RIGHT TO JURY TRIAL IS KNOWINGLY AND
VOLUNTARILY GIVEN AND IS INTENDED TO ENCOMPASS INDIVIDUALLY EACH -
INSTANCE AND EACH ISSUE AS TO WHICH THE RIGHT TO A TRIAL BY JURY
WOULD OTHERWISE ACCRUE.

11,21 BORKGWER HEREBY SUBMITS TO THE NON-EXCLUSIVE JURISDICTION OF
THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF ILLINOIS
AND OF ANY ILLINC:S STATE COURT SITTING IN CHICAGO, ILLINOIS OR IN ANY
COUNTY IN ILLINOIS WHFREIN THE MORTGAGED PROPERTY 1S LOCATED AND FOR
THE PURPOSES OF ALL LEGAL PROCEEDINGS ARISING OUT OF OR RELATING TO
THIS MORTGAGE (INCLUDING WITHOUT LIMITATION ANY OF THE OTHER LOAN
DOCUMENTS) OR THE TRANSA¢TIONS CONTEMPLATED HEREBY. BORROWER
IRREVOCABLY WAIVES, TO THE TULLEST EXTENT PERMITTED BY LAW, ANY
OBJECTION WHICH BORROWER MAY NUV/ OR HEREAFTER HAVE TO THE LAYING
OF THE VENUE OF ANY SUCH PROCEEDING BROUGHT IN SAID COURT AND ANY
CLAIM THAT ANY SUCH PROCEEDING BXCUGHT IN SUCH COURT HAS BEEN
BROUGHT IN AN INCONVENIENT FORUM.
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IN WITNESS WHE

F, the lindersigned have caysed this
the day ang Year first aboyea Written,

Mortgage 1o be execyreq as of -

APARTMBNT EWESTORS I LIhﬂTED
PARTNERSHIP, an Minoijs limited
Partnership

By; BURTON FINANCIAL
MAN4 G

EMEN T
ASSOCMTES,
Minois Corporation

INC., 4

> General Partey
[

LaL 7!33/Sln:m'én Muruguge
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STATE OF ILLINOIS )
| ) SS.
COUNTY OF COOK )

I, M-%MM‘NMM Public in and for said County, in the State aforesaid, DO
HEREBY CERTIFY, that Lawrence B. Irwin, President of BURTON FINANCIAL
MANAGEMENT ASSOCIATES, INC., Cathleen G. McClendon and Nicholaus M. Ginali the
General Partners of APARTMENT INVBSTORS LIMITED PARTNERSHIP, personaﬂy known.
to me to be the same personis whose names are subscribed to the foregoing instrument, appeared '
before mz th's day in person and: acknowledged that they signed and delivered the said-instrument

as their free-and voluntary act and as the free and voluntary act of said corporation and partership
for the uses ana purposes therein set forth.

Witness my hard znd seal this ﬁ%\aay of_J 4 Arirety, lﬁ"p

Do~ g

Notary Public

My Commission Expires:

: NWM‘
™ OFFICIAL SEAL :
. DONNA SYRACUSA |

NOTARY PUBLIC, STATE OFILLINOIS S
MY COMMIBSION EXPIREG'S2/17/08 4
VAAAASAAAAAAAMAAAAAAMAA VA, A
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EXHIBIT A

SECURED TERM NOTE
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SECURED TERM NOTE

$1,700,000.00 January 6, 1998
Chicago, Illinois

FOR VALUE RECEIVED, APARTMENT INVESTORS II LIMITED PARTNERSHIP, an.
Illinois limited purtnership ("Botrower"), hereby promises to pay to the order of LIBERTY
FEDERAL BANK ("Lender"), with its principal office located at One Grant Square, Hinsdale, -
IL 60521, <r any successor holder of this Secured Term Note (the "Note"), at Lender's principal
place of business, or such other place or places as Lender from time to time may designate in
writing, the principal sum of ONE MILLION SEVEN HUNDRED THOUSAND AND -NO/100.
($1,700,000.00; LOLLARS, in lawful money of the United States of America, together with:
interest at the rate o¢ seven and 55/100ths percent. (7.55%) (the *Interest Rate") on the unpaid
principal balance hereof from time to time outstanding, and payable in 84 consecutive monthly
installments of principal an-interest of $11,944,90 commencing on March 1, 1998 and, unless
extended by Lender, a last aua final payment of the full remaining principal balance hereof
together with any remaining accruec interest shall be due on February 1, 2005 (the "Maturity
Date™).

All interest due hereunder shall be calculated.on the basis of twelve 30-day months, provided,
however, that for portions of the principal alance which are outstanding for less than a full
calendar month, interest on such portion of the priozipal balance shall be calculated on the basis
of a three hundred sixty (360) day year and the aciua! umber of days elapsed in any portion of
a month for which interest may be due on such principal‘portion, To the extent the term "prime.
rate” is used herein, Borrower acknowledges and agrees wnat <zid term is not intended to reflect
nor does said term imply that said rate of interest is a preferre rave of interest or one offered by |
Lender to only its most credit-worthy customers.

Receipt of a check shall not constitute payment hereunder until such check is fully and finally
honored by the financial institutions upon which it is drawn, and any wire tresier of funds shal)
not constitute payment until actually credited to such bank account of Lender as-1.£4der may from
time to time designate. If Lender receives any payment due hereunder more thar five (5).days
after the due date thereof, then, upon Lender's request, all payments thereafter to-become due
hereunder shall be made by wire transfer, cashier's or certified check. '

1. Security for Note. The payment of this Note is secured by all security interests,
liens, pledges, assignments and encumbrances ‘concurrently herewith and/or from time to time
hereafter granted by or for Borrower or any other party to Lender in connection with this Note,
including, but not limited to, the liens evidenced. by that certain. Mortgage and Security Agreement.
dated of even date herewith, encumbering the property and improvements located at 1521 and. -
1608 W. Sherwin, Chicago, Ilfinois (the “Premises") executed by Borrower, in favor of Lender: .

to secure payment of the Note (the "Mortgage"), that certain Assignment of Leases and. Rents:

dated of even date herewith executed by Borrower (the "Assignment"), and such other._,
instruments, documents and agreements ev:dencmg and/or securing the payment of this Note: as.
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Borrower or any other person executes and delivers to Lender now and from time to time hereafter

including but not limited to the documents defined as the "Loan Documents” in the Mortgage.
(The Note and Mortgage and all other documents as described in the preceding sentence are herein

collectively referred to as the "Loan Documents”.) The Premises, and all other property, rights.

and assets pledged or given to secure this Note under the Loan Documents are herein referred to

as the "Mortgaged Property". The terms and provisions of the Mortgage and the Loan Documents

are incorporated herein by this reference thereto as if fully set forth herein including but not
limited to the right to accelerate the full amount due hereurider in the event of the occurrence of
a Prohibited Transaction as defined in the Mortgage.

2. Prepayment. This Note may be prepaid in whole or in part at any time on or before
the Maturity Date without penalty or premium. All partial prepayments of principal shall be
applied to the rrincipal balance hereof in the inverse order of the principal payments due
hereunder and si!! not extend or reduce the next installment due following: said prepayment.

3. Acceleraionon Default: Waivers. If any payment due under this Note is not paid

within fifteen (15) days of when due or any other monies owing to Lender hereunder or under the
Loan Documents is not paid when.due, or if Borrower otherwise defaults under the terms of this

Note or if any default (as defined in any of the Loan Documents) occurs under any of the Loan
Documents (collectively referred to-(terein as a "Default"), then, at the election of Lender and

without any further notice to Borrower, al} izidebtedness evidenced by this Note, together with ail
other monies owing hereunder to Lender, will at-unce be due and payable in full and Lender may
proceed to foreclose the Mortgage, to exercise any other rights and remedies available to Lender

under the Mortgage and other Loan Documents, &nd o exercise any other rights or remedies

against Borrower or any other party or with respect to.inis. Note which Lender may have at law,

in equity or otherwise. The acceptance by Lender of arny payment, partial or otherwise, made

hereunder after the time when it becomes due as herein set fort will not establish & custom or

constitute a waiver by Lender of any right to enforce prompt payipsnt thereof or a waiver of any .

other Default or the same Default on another occasion,. BORROWSER ZEREBY WAIVES THE
APPLICATION OF ANY AND ALL OF ITS RIGHTS AND FOWERS UNDER ALL.
STATUTES OF LIMITATION AND SIMILAR STATUTES AND LAWG AS TO THIS NOTE
AND ALL PORTIONS HEREOF. DEMAND, PRESENTMENT FOR PAYMENT, PROTEST
AND NOTICE OF NON-PAYMENT AND NOTICE OF PROTEST HEREBY AixZ WAIVED
BY BORROWER AND EVERY ENDORSER AND/OR GUARANTOR HEREOF., ",

4, Default Rate of Interest. If any payment or other monies owing to Lender are not

paid when due, or upon the acceleration of the indebtedness evidenced hereby, then, from the due '

date of such amounts until all accrued, unpaid interest, and any other amounts due hereunder or

under any of the Loan Documents are paid or otherwise satisfied in full, the then prmclpal balance
hereof together with all other amounts advanced to or for the benefit of Borrower by Lender or '

incurred or advanced by Lender pursuant to the terms of the Loan Documents shall bea: interest
at the Default Rate. As used herein, the "Default Rate" means a per annum rate of interest equal
to fourteen percent (14%).
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5. Feesand Expenses. If Lender employs counsel] for advice with respect to the Loan
Documents to respond to any request of Borrower, including but not limited to, a request for a
consent, waiver, amendment or interpretation of the Loan Documents or to-intervene, file a
petition, answer, motion or other pleading in any suit or proceeding (bankrupicy or otherwxse)
relating to the Borrower, the Loan Documents or the Mortgaged Property, or to attempt to collect
this Note or said other monies from, or to enforce the Loan Documents, against Borrower or any
other party, then, in any such event, all of the reasonable attorneys' fees and expenses arising from
such services, and all expenses, costs and charges relating thereto, shall be‘an additional liability
owing hereunder by Borrower to Lender, payable on demand and bearing interest at the Default
Rate, from the date of demand until paid in full to Lender and shall be secured by the lien
evidenced Uy, the Mortgage and other Loan Docugnents

6. 1.ut= Charge. In the event any payment due hereunder s not paid within ten (10)
days of when Cde Porrower, in order to defray part of the increased cost of collection resulting
from such late payuieaiz; Borrower shall also pay to Lender, a late charge equal to five (3.05)
cents for each dollar s¢ ovsrdue,

7. Interest Limitation. -All agreements between Borrower and Lender expressly are
limited so that in no contingency or event whatsoever, whether by reason of disbursement of the
proceeds hereof or otherwise, shall tire-amount paid or agreed to be paid by Borrower to Lender
for the use, detention or forbearance of ihe-arounts to be disbursed hereunder exceed the highest
lawful rate of interest permissible under the lavwhich a court of competent jurisdiction, by a final
non-appealable order, determines is applicable hercto ("Highest Lawful Rate"). If fulfillment of
any provision herein contained at the time perforuizace of such provision becomes due involves
exceeding the Highest Lawful Rate, then jpso facto, thz obligation to fulfill the same shall be
reduced to such Highest Lawful Rate. If by any circumstance Lender shail ever receive asinterest
an amount which would exceed the Highest Lawful. Rate, t'i¢ amount which may be deemed
excessive interest shall be applied to the principal and not to imciest, or, if such excessive interest
exceeds the unpaid principal under this Note, such excess shall = refiinded to Borrower All
interest paid or agreed to be paid to Lender under this Note or any iastrument executed in: -
connection with this Note shall, to the extent permitted by applicable law, b amortized, prorated,
allocated, and spread throughout the full period until payment in full of the drinzipal (including
the period of any renewal or extension of this Note) so that the mterest on this Not. for such full.
period shall not exceed interest computed at the Highest Lawful Rate.. It is Lender's ‘tention that
the performance of any provision herein never result.in any payments due or paid whiziy involve
exceeding the Highest Lawful Rate, The terms and provisions of this Paragraph shall control all
other terms and provisions contained herein, in the Mortgage and in the other Loan Documents.

8.  Continued Liability. The remedies of Lender as provided for herein-or in the
Mortgage or in any of the other Loan Documents’ shall be cumulative and may be pursued
singularly, successively or together at the sole discretion of Lender and may be exercised as often:' '
as occasion thereof shall arise. It is agreed.that the granting to Borrower or any other party of an
extension or extensions of time for the payment of any sum or sums due under this Note,
the Mortgage or the other Loan Documents or for the performance of any term, provision,
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covenant or agreement of this Note, the Mortgage or the other Loan Documents, or the taking or
releasing of security or collateral for the payment of this Note. or the exercising or failure to
exercise of any right or power under this Note, the Mortgage or the other Loan Documents, shall
not in any way release or affect the liability of Borrower evidenced by this Note,

9. Amendments and Modifications. This Note may ot be amended or modified, nor
shall any revision hereof be effective, except by an instrument in wrmng expressing such intention
executed by Lender.

10, CWMMMML&EE&MWW This Note

shall be go'erned by the laws (without giving effect to the conflicts of laws principles thereof) of
the State of Iliinais in which State the Note was executed and delivered, the Mortgaged Property
is located and th< zeincipal and interest due under the Note are to be pamd Wherever possible each:
provision of this WGte shall be interpreted in such a manner as to be effective and valid under
applicable law, but if anv provision of this Note shall be prohibited by or mvahd under such law,
such provision shall be‘ineffective to the extent of such prohibition or invalidity, without
invalidating the remainder of si:ch provision or the remaining provisions of this Note. Time.is of
the essence of this Note, The loar-cvidenced by this Note is an exempted transaction under the
Imm.mlmdjng_zm 15 U.S.C. Seeticn 1601 et seq; said loan constitutes a business loan within. -
the purview of Illinois Compiled Statuce, Chapter 815 ILCS 205/4: and upon the Maturity Date
or Extended Maturity Date, Lender shaii ::ct have any obligation to refinance the indebtedness
evidenced by this Note ot to extend further crzan, thereafier to Borrowet.
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11.  Notjces. Every provision for notice demand or request required in this Note or
by applicable law shall be deemed fulfilled by written notice; demand or request personally served -
on (or mailed to, as hereinafter provided) the party entitled thereto or on its SUCCessors Or assigns.
If mailed, such notice, demand or request shall be made by ceitified or registered mail, and
deposited in the United States mail, enclosed in a postage paid covelope addressed to such party
at its address set forth below or to such other address as either party el direct by like written.
notice and shall be deemed to have been made on the thlrd (3rd) day aiter posting as aforesald
If sent by commercial courier which guarantees next day delivery, such noiice, demand or request
shall be deemed to have been made on the first (1st) business day after delivery to the courier,
with fee paid and next day delivery designated. For purposes herein, notices sbsii-be sent to
Borrower and Lender as follows:

To Borrower:

Apartment Investors II Limited Partnershlp
931 N, Plum Grove Road.

Schaumburg, IL 60173

Attention: Lawrence B, Irwin

with a courtesy copy to;
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Ginali Associates, P.C.

931 N. Plum Grove Road
Schaumburg, IL 60173
Attention: Nicholaus M. Ginali

TG

D AT

To Lender:

- -
[
2

Liberty Federal Bank
One Grant Square
Hinsdale, IL 60521
Attention: Gia Qrmond

with a courtesy copy to:

Scawartz & Freeman
401-North Michigan Avenue
Suite 1500

Chicago, [llinois 60611
Attention: Lisa Arlyn Lowe

or at such place or to such other persusi << any party may be notice in writing designate in the
manner described above as a place for the se:vice of notice, Failure to deliver courtesy copies
shall not affect the validity of service betwee: the parties.

12.  Waiver of Jury Trial. BORROWER EY ITS EXECUTION HEREOF WAIVES™
TRAIL BY JURY IN ANY ACTION, PROCEEDING. CLAIM OR COUNTERCLAIM,.
WHETHER IN CONTRACT OR TORT, AT LAW OK EQUiTY, ARISING OUT OF OR IN
ANY WAY RELATED TO THIS NOTE." THIS WAIVER OF RIGHT TO JURY TRIAL IS
KNOWINGLY AND VOLUNTARILY GIVEN AND IS INIEMDED TO ENCOMPASS
INDIVIDUALLY EACH INSTANCE AND EACH ISSUE AS TO WiliCH THE RIGHT TO A
TRIAL BY JURY WOULD OTHERWISE ACCRUE.
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13, Consent to Jurisdiction. BORROWER HEREBY SUBMITS TTHE NON-
EXCLUSIVE JURISDICTION OF THE UNITED STATES DISTRICT COUR"-FOR THE
NORTHERN DISTRICT OF ILLINOIS AND OF ANY ILLINOIS STATE COUKT S)TTING
IN CHICAGO, ILLINOIS OR IN ANY COUNTY IN ILLINOIS WHEREIN THE
MORTGAGED PROPERTY IS LOCATED AND FOR THE PURPOSES OF ALL LEGAL
PROCEEDINGS ARISING OUT OF OR RELATING TO THIS NOTE (OR ANY OF THE
OTHER LOAN DOCUMENTS) OR THE TRANSACTIONS CONTEMPLATED HEREBY.
BORROWER IRREVOCABLY WAIVES, TO THE FULLEST EXTENT PERMITTED BY
LAW, ANY OBJECTION WHICH BORROWER MAY NOW OR HEREAFTER HAVE TO.
THE LAYING OF THE VENUE OF ANY SUCH PROCEEDING BROUGHT IN SAID COURT
AND ANY CLAIM THAT ANY SUCH PROCEEDING BROUGHT IN SUCH COURT HAS
BEEN BROUGHT IN AN INCONVENIENT FORUM. ‘

-5.
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4. Interpretation. The headings of paragraphs in this Note are for convenience only
and shall not be construed in any way to limit or define the content, scope or intent of the

provisions hereof, Borrower specifically acknowledges that Borrower has had opportunity to-

review this Note with Borrower's legal counsel and after said review understands the legal
meaning and legal consequences of the provisions contained herein,

15.  Binding Effect. Wherever the term "Borrower" is used in this Note, the term shall
include (unless otherwise expressly indicated) all of Borrower's successors, and assigns, as the
case may be. This Note shall be binding upon Borrower and shall inufe to the benefit of Lender
and its successors and assigns.

16. _~Arbitration. Lender and Borrower agree that all disputes, claims and controversies
between them, *whether individual, joint, or class in nature, arising from this Note, any of the
Loan Documeris-or-otherwise, including without limitation contract and tort disputes, shall be
arbitrated pursuant o.ine Rules of the American Arbitration Association, upon request of either
party. No act to take o dispose of any collateral shall constitute a waiver of this arbitration
agreement or be prohibited ov this arbitration agreement. This includes, without limitation,
obtaining injunctive relief or & terporary restraining order; invoking a power of sale under any
deed of trust or mortgage; obtainit.o a writ of atachment or imposition of a receiver; or exercising
any rights relating to personal propesty.-including taking or disposing of such property with or
without judicial process pursuant to Anic!z 9 of the Uniform Commercial Code, Any disputes,

¢laims, or controversies concerning the lawiulréss or reasonabieness of any act, or exercise of any

right, concerning any collateral, including any clai to rescind, reform, or otherwise mo_d:fy any

agreement relating to the collateral, shall also be artitrated, provided however that no arbitrator
shall have the right or the power to enjoin or restrain ary act of any party. Judgment upon any
award rendered by any arbitrator may be entered in any covrt-having jurisdiction. Nothing in this
Note shall preclude any party from seeking equitable relief frori a court of competent jurisdiction.

The statute of limitations, estoppe!, waiver, laches, and similar drétrines which wauld otherwise

be applicable in an action brought by a party shall be applicable in any-arhitration proceeding, and
the commencement of an arbitration proceeding shall be deemed the colamencement of an action

for these purposes. The Federal Arbitration Act shall apply to the consiniction, interpretation,
and enforcement of this arbitration provision,

16282086




s BT




UNOFFICIAL COPY

p o

N
T

1IN WITNESS WHEREOF, the undersigned have caused this Note to be executed as of the
day and year first above written.

FOR g ] St amira i

APARTMENT INVESTORS II LIMITED
PARTNERSHIP, an [llinois limited partnership

T

By: BURTON  FINANCIAL
MANAGEMENT  ASSOCIATES,
INC., an Illinois corporation

Its: General Partner
Y, . ‘—‘“”‘l}

By: v
Title: Fre:

By: M//fﬂ

Cathleen G. McClendon

LAL/F7152/8herwin/Secured Term Nowe
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EXHIBIT B

LEGAL DESCRIPTION

PARCEL 1:

LOT 5 IN BLOCK 8 IN F, H. DOLAND'S SUBDIVISION IN ROGERS PARK, BEING THE 590

FEET LYING EAST OF AND ADJOINING THE WEST 175 FEET OF THAT PART OF THE -
SOUTHWEST 1/4 OF SECTION 29, TOWNSHIP 41 NORTH, RANGE 14, EAST OF THE
THIRD PRIMCIPAL MERIDIAN, SOUTH OF THE CHICAGO MILWAUKEE AND ST. PAUL
RAILROADEVANSTON DIVISION PLAT RECORDED AS DOCUMENT 1194920, IN COOK
COUNTY, ILLINOIS,

PARCEL 2:

LOT 19 AND THE WEST 16/ FEET OF LOT 20 IN BLOCK 3 IN F. H. DOLAND’S
SUBDIVISION OF THE EAST 414.5 FEET OF SECTION 30, TOWNSHIP 41 NORTH, RANGE
14, EAST OF THE THIRD PRINCIPAL *ERIDIAN, AND THE WEST 175 FEET OF SECTION
29, TOWNSHIP 41 NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL MERIDIAN,
SOUTH OF THE COMMONWEALTH EDISON COMPANY AND L. 8, RAILROAD AND THE
INDIAN BOUNDARY LINE, IN.COOK COUNTY, ILLINOIS.

Permanent Index Numbers:

11-29-316-006-G000
11-30-416-021-0000

LAL/7153/5herwin Mongage
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EXHIBIT C

PERMITTED ENCUMBRANCES

LALAT 53/Sherwin Morigage

16282086







