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BETH-ANNE
CHICAGO. ILLINOIS

EASEMENT AND OPERATING AGREEMENT

THIS EASEMENT AND OPERATING AGREEMENT (this "Agreement™) is made
and entered into as of the 20th day of January, 1998 by and among BETH-ANNE
FOUNDATION, an Illinois not for profit corporation and BETH-ANNE RESIDENCES, an

Iilinois not-for profit corporation.

. The terms used in the Recitals, if not otherwise defined in the Recitals or in the
immediately foregoing paragmph, have the meanings set forth in Article | hereof.

2. The Beth-Anne Plat of Subdivision effected a subdivision of the property generally
bounded by Division Street on the-Nowth, Thomas Street on the South, Lavergne Avenue on the
West, and Lamon Avenue on the East, inthe City of Chicago, County of Cook, State of Iflinois
(the “Propenty").

3 The Beth-Anne Plat of Subdivision subdividad the Property into the following Lots: Lots
1-6, 7, 7*, 7A, 7B, 8, 8*, 8A, 8B, 8C, 8D, 8E, &, 8G, 8H,8J, 81*, 8K, 8L*, 8M, 9 and 10.

4. Beth-Anne Residences (the "Residences Parcel Cwrer") is or will be the legal title holder
of Lots 8, 8*, 8A, 8B, 8C, 8D, 8E, 8F, 8G, 8H, 8], 8J*, 8K, ¢L* and 8M of the Property, as
legally described and depicted on Exhibit A attached herero and made a part hereof
(the "Restdences Parcei”}.

5. Beth-Anne Foundation (the "Foundation Parcel Owner") is the legal title holder of the
halance of the Property, namely, Lots 1-6, 7, 7%, 7A, 7B, 9 and 10, as legaily described and
depicted on Exhibit B attached hereto and made a part hereof (the "Foundatica Tarcel").

6. The Residences Parcel and Lots 7. 7*, 7A and 7B of the Foundation Parcer-coaprise a
portion of the property formerly known as St. Anne's Hospital (the "Building").

1. The Residences Parcel is being rehabilitated pursuant to a capital advance in the amount
of $10,036,200.00 made by HUD pursuant to the provisions of Section 202 of the Housing Act
of 1959, as amended, 12 U.S.C. Section 1701q ("Section 202"} and is known as Project No.
071-EE-067. As security for the foregoing, and to insure that the provisions of Section 202 are
adhered to, HUD is requiring that the Residences Parcel Owner execute the Loan Documents
which create a first lien on the Residences Parce! superior to ail other consensual liens and

UBO0I9B9IT-O7_ 8/12/97 11:08 AM
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encumbrances, including any lien(s) created by this Agreement, which the parties herelo
expressly acknowledge.

g The Building is that part of the former St. Anne’s Hospital building located within Lots
7. 7%, TA, 7B, 8, 8*, 8BA, 8B, 8C, 8D, 8E, 8F, 8G, 8H, 81, 8J*, 8K, 8L* and 8M depicted in
the Beth-Anne Plat of Subdivision and is or will be generally comprised of the following
improvements: (i) the Residences Parcel consisting of five (5) levels and 125 residential
apartment units on floors 2 through 6 of the Building, which Residences Parcel is located over,
and supported by, the Foundation Parce!;, and (ii) the Foundation Parcel, including (a) a ground
floor, congisting of a lobby and other office space and (b) elevator shaft enclosures for elevators
providing vervical transportation of persons and material between the Foundation Parcetl and the

Residences Parce!

9. Pursuant to a-ivrchase and Sale Agreement, Beth-Anne Foundation will convey to Beth-
Anne Residences the Residences Parcel, together with any and all necessary Easements
appurtenant thereto as provided in this Agreement.

10.  Neither the Foundation Parcel nor the Residences Parcel is or will be structurally or
functionaily independent of the other"and each will depend upon the other, to some extent, for
structural support, enclosure, ingress aid 2gress, utility services and certain other facilities and
components necessary for the operation and use of the Foundation Parcel and the Residences

Parcel.

11.  The Owners desire by this Agreement to ‘orovide for the efficient operation of each
respective portion, estate and interest in and to the Builing and the Property, to assure the har-
monious relationship among the Owners of each such respciive portion, estate or interest in the
Building and the Property, and to protect the respective valu¢s o each such portion, estate and
interest in the Building and the Property, by creating (i) cerwr Easeinents, covenants and
restrictions against and affecting the Residences Parcel whicl will be binding upon the
Residences Parcel Owner and which will inure 1o the benefit of the Foundation Parcel Owner,
and (ii) certain Easements, covenants and restrictions against and affesting the Foundation
Parcel, which will be binding upon the Foundation Parcel Owner and which will inure to the

benefit of the Residences Parcel Owner.

NOW, THEREFORE, in consideration of the foregoing and the covetarnts and
agreements of the parties hereto, it is hereby agreed as follows:

0860/98237-07_ 81297 11:08 AM 2
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1

DEFINITIONS

1.1 Definitigns. Whenever used in this Agreement, the following terms shall have
the respective meanings specified below:

AFFECTED QWNERS - As defined in Section 9.4.

AGREEMENT - This Easement and Operating Agreement, together with all Exhibits,
amendments-and supplements hereto.

ALTERA VONS - As defined in Article 14.

ALTERING OYYMER - As defined in Article 14.

ARBITRABLE DISPL F& - Any dispute arising under this Agreement which is expressly
designated as an Arbitrable Dispuie 1 the text of this Agreement.

ARCHITECT - As defined in Ainicle 18,
ASSESSOR - As defined in Section 17.1)

AWARD - As defined in Section 13.1,

BETH-ANNE_PLAT_QF_ SUBDIVISION - ‘Plat- of Subdivision delineating the
boundaries of the Property, including the Residences Parceland the Foundation Parcel, and
including the various elevations of the horizontal planes separatize. the Residences Parcel and

the Foundation Parcel, recorded with the Office of the Recorder on-May 22, 1997 as Document
No. 97365855.

BUILDING - As defined in Recitai 6,

CAPITAL ADVANCE - An agreement between HUD and the Residences Parcel Owner
providing for the payment to the Residences Parcel Owner of the sum of $10,036,206.00 for the

rehabilitation of the Residences Parcel pursuant to certain terms and conditions contained therein
and in the Loan Documents.

CREDITOR QOWNER - An Owiter (A} to whom payment of money or other duty or

obligation is owed under this Agreement by the other Owner who has failed to make such
payment or to perform such duty or obligation as and when required hereunder, or (B) who has
exercised any seif-help remedy provided for in this Agreement,

0860193937.07_ 312/97 11,08 AM 3
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DEFAULTING OWNER - An Owner who has failed to perform any of its duties or
obligations as and when required under this Agreement or to make payment of money owed
under this Agreement to the other Owner.

DEPOSITORY - The person or entity from time to time acting pursuant to Article 16.
So long as HUD is an Owner, Mortgagee or fee simple owner of the Residences Parcel. the
appointment of a Depository and the payment of funds to or by the Depository shall require the
advance written approval of HUD, as provided in the Agreement,

EASSMENT FACILITIES - A coltective reference to Residences Easement Facilities
and Foundaiion Easement Facilitics.

EASEMYNTS - A collective reference to any and all easements provided for, declared,
granted, reserved ar created pursuant to the terms and provisions of this Agreement (and
including easements provided for in this Agreement which are reserved or granted by deed).

EMERGENCY SITC4TION - A situation impairing or imminently likely to impair
structural support of any Building or causing or imminently likely to cause bodily injury to
persons or substantial physical damase, to the Building or any property in, on, under, within,
upon or about the Building or substarial economic loss to an Owner. The duration of an
Emergency Situation shall be deemed to iiiclude the time reasonably necessary to remedy the

Emergency Situation.

ESTOPPEL CERTIFICATE - As defined in-Section 15.1.

FACILITIES - Any annunciators, antennae, bOx:s, brackets, cabinets, cables, coils,
computers, conduits, controls, control centers, cooling toweis, couplers, devices. ducts,
equipment (including, without limitation, heating, ventilating, veut stacks, air conditioning and
plumbing equipment), fans, fixtures, generators, hangers, heat trazes, indicators, junctions,
lines, machines, meters, motors, outleis, panels, pipes, pumps, radiziors, risers, starters,
switches, switchboards, systems, tanks, transformers, valves, wiring, ord the like used in
providing services from time to time in any part of the Building, including, wiihott being limited
to. air conditioning, alarm, antenna, circulation, cleaning, communication, Cosiinig, electric,
elevator, exhaust, heating, lightning protection, natural gas, plumbing, radic, vecording,
sanitary, security, sensing, telephone, television, transportation, ventilation and wawei szrvice,
and any replacements thereof’

FIRST MORTGAGE - As defined in Section 20.12,

FOUNDATION EASEMENT FACILITIES - The Facilities located in the Residences
Property (A) primarily benefiting the Foundation Parcel or (B) necessary for the Foundation
Parcel Owner to perform its obligations under Section 5.1 of this Agreement, but in either case

0860/28937-G7_ 8/12/57 11:08 AM 4
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excluding. (1) Facilities, the Maintenance for which the Residences Parcel Owner is expressly
responsible and (2) Foundation Owned Facilities,

FOUNDATION OWNED FACILITIES - Facilities owned by the Foundation Parcel
Owner and located in the Residences Parcel.

FOUNDATION PARCEL - As defined in Recital 3 and as described in Exhibit B
hereta.

FOUNDATION PARCEL OWNER - As defined in Recital 3.

HUD -(The United States of America, acting by and through the Sccretary of Housing
and Urban Deveiop.nent.

IMPACTED O'YWER - As defined in Section 6.2,

DMPOSITIONS - Alitaves and other governmental charges of any kind whatsoever that
may at any time be lawfully assessed or levied against the Property or Building, the
improvements located therein, or any part thereof or any interest therein, including, without
limiting the generality of the foregoing, al’ general and special real estate taxes and assessinents
or taxes assessed specifically in whole or/vinpart in substitution of general real estate taxes or
assessments, any taxes levied or a charge upon the rents, revenues or receipts therefrom which
may be secured by a lien on the interest of an Qwner therein, all ad valorem taxes lawfully
assessed upon the Property, the Building or the wiprovements located therein, all utility and
other charges incurred by an Owner in the operation, maintenance, use, occupancy and upkeep
of the Property, the Building or the improvements thercon 2:d any other charges lawfully made
for improvements that may be secured by a lien on any portion of the Butlding.

INDEMNIFYLNG OWNER - As defined in Section 6.1.

INDEMNITEE - As defined in Section 6.].

LAW OR LAWS - All laws, statutes, codes, acts, ordinances, orde:s.  judgments,
decrees, injunctions, rules, regulations, permits, licenses, authorizations, diiections and
requirements of all govermnments, departments, commissions, boards, courts, avnwrities,
agencies, officials and officers, foreseen and unforeseen, ordinary or extraordinary, which now
or at any time hereafter may be applicable to the Building, the Property or any parts thereot,

LIENING QOWNER - As defined in Section 6.2.

LOAN DOCUMENTS - Any and ail documents securing the Residences Parcel Owner's
repayment obligations under the Capital Advance to the Residcnces Parcel Owner including, but
not limited to, a (i) Capital Advance Agreement, (ii) Mortgage Note, (iii) Mortgage, (iv)

0860108937.07_ B/12/97 11:08 AM 5
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Regulatory Agreement, (v} Use Agreement. (vi) Security Agreement, (vit) UCC Financing
Statements, and (viii) such other documents as may be executed by the Residences Parcel Qwner
in connection with the Capital Advance,

LOTS - Subdivided portions of the Property.

MAINTENANCE - Operation, maintenance, repair, reconditioning, refurbishing,
reconfiguration, inspection, testing, cleaning, painting, installation, restoration and replacement
when necessary or desirable of the Building or Facilities and includes the right of access to and
the right to.semove from the Building portions of such Facilities for any of the above purposes,
subject, owever, to any limitations set forth eisewhere in this Agreement.

MECHANICS’ LIEN ACT - As defined in Section 14.3,

MORTGAGE - #s defined in Section 20.12.

MORTGAGEE - A:gefined in Section 20.12,

NON-PERFORMING OWNER - As defined in Article 12,

OBJECTING PARTY - As detircd in Section 14.1

OWNED FACILITIES - A collective réference to Foundation Owned Facilities and
Residences Owned Facilities.

OWNER(S} - The Foundation Parcel Owner and the Residences Parcel Owner.
PARCEL(S) - The Residences Parcel or the Foundaticn Zarcel, or both.

PERMITTEES - The Owners, all Persons entitled by lease ¢t iicense (0 use or occupy
space within the Building, and their respective beneficiaries, officers, directors, employees,
agents, partners, shareholders, contractors, invitees and licensees,

PERSON - Individuals, partnerships, associations, corporations, limitzd liability
companies, trusts, land trusts, and any other form of business or not for profit organizdion, or
one or more of them,

PROPERTY - As defined in Recital 2.
PURCHASE AND SALE AGREEMENT - The Purchase and Sale Agreement daied

January 25, 1995 by and between the Foundation Parcel Owner and the Residences Parcel
Owner.

08609893707 §/12/97 (1:08 AM 6
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RECOQRDER - The Recorder of Deeds of Cook County, Illinois.

RESIDENCES EASEMENT FACILITIES - Facilities located in the Foundation Parcel

(A) primarily benefiting the Residences Parcel or (B) necessary for the Residences Parcef Owner
to perform its obligations under Section 5.2 of this Agreement, but in either case excluding
(1) Facilities, the Maintenance for which either the Foundation Parcel Owner is expressly
responsible and (2) Residences Owned Facilities.

RESIDENCES OWNED FACILITIES - Facilities owned by the Residences Parcel
Owner ard located in the Foundation Parcel."

RESIDENCES PARCEL - As defined in Recital 2 and as legally described in Exhibit A.
SECRETARY - The Secretary of Housing and Urban Development, Washington D.C.

STRUCTURAL SUTPORTS - Alt construction elements (inciuding, without fimitation,
structural members, footings or foundations, slabs, columns, beams, braces and trusses) which

are load bearing or which are necessary for the structural integrity of any portion of the
Building.

UTILITY COMPANY - Any person, including governmental bodies, fumnishing water,
electricity, sewer, gas, steam, telephone or cable television service or other services or materials

generally known as utilities,

1.2 Construing Various Words and Phiases. Wherever it is provided in this
Agreement that a party "may"” perform an act or do anyiiing, it shall be construed that party
"may, but shall not be obligated to," so perform or so do.( Tte following words and phrases
shall be construed as follows: (i) "At any time" shall be constried as "at any time or from time
to time;" (ii) "Any" shall be construed as “any and all;” (tii) "Inctudiag” shall be construed as
"including but not limited to;" (iv) "Will" and "shall" shall each be construed as mandatory; and
(v)- The word "in" with respect to an easement granted or reserved "in" a particular Parcel shall
mean "in," "to,” "over," "within," "through," "upon," "across,” "under," ind any one or more
of the foregoing. Except as otherwise specifically indicated, all references to Aniie or Section
numbers or letters shall refer to Articles and Sections of this Agreement and ali «eferences to
Exhibits shall refer to the Exhibits attached to this Agreement, The words "herein,’ “aereof,"
"hereunder," "hereinafter” and words of similar import shall refer to this Agreement as a whole
and not to any particular Section or subsection. Forms of words in the singular, plural,
masculine, feminine or neuter shall be construed to include the other forms as context may
require. Captions and the index are used in this Agreement for convenience only and shall not
be used to construe the meaning of any part of this Agreement.

086019803707 _ 8/12/97 11:08 AM 7
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2

EASEMENTS APPURTENANT TO FOUNDATION PARCEL

2.1  In_General. For the purposes of this Article 2, the following shall apply:

1. The Residences Parcel Owner is the grantor of the Easements described
in this Article 2. The grants of Easements in this Article 2 shall bind and be
etforceable against the Residences Parcel Owner and its successors and assigns.

2. The Foundation Parcel Owner is the grantee of the Easements specifically
granted to the Foundation Parcel Owner under this Article 2. The Easements
skall benefit the Foundation Parce) Owner and its successors, assigns and

Pennit.ees.

3. The gmnt of an Easement by the Residences Parcel Owner to the
Foundation Pazesi Owner shall bind and burden the Residences Parcel, which
shall, for the purpuse of this Article 2, be deemed to be the servient tenement.
Where only a ponticr-of the Residences Parcel is bound and burdened by the
Easement, only that poriion shall be deemed to be the servient tenement.

4. The grant of an Easement o the Foundation Parcel Owner is appurtenant
to and shall benefit the Foundaiion Parcel, which shall, for the purpose of this
Article 2 with respect to such Easemen®, be deemed to be the dominant tenement.
Where only a portion of the Foundaticn Parcel is so benefitted, only that portion
shall be deemed to be the dominant tenemint,

16605086

5. Unless otherwise expressly provided ui-tios Agreement, all Easements
granted to the Foundation Parce! Owner are irrevecarie and perpetual in nature.

6. In exercising an Easement granted under this Article 2, the Foundation
Parcel Owner shall minimize the impact of its exercise on the Residences Parcel
Owner, taking into consideration the economic impact of any distuption on the
Residences Parcel Owner, and shall comply with the provisions of Scetion 14, 1(5)
whether or not the work being performed, or exercise of the Caiement,
constitutes "Alterations. "

7. The Residences Parcel Owner may (1) in connection with the Mainte-
nance, repair or restoration of the Residences, or (2} in an Emergency Situation,
or (3) to prevent a dedication of or accruing of rights by the public in and to the
use of the Residences Parcel: temporarily prevent, close off or restrict the flow
of pedestrian or vehicular ingress, egress or use in, over, across and through any
of the Easements, but only to the minimal extent and for the shortest time period

086319893 7.07_ 81297 11:08 AM 8
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reasonably necessary under the circumstances in order to minimize the effect on
the user of such Easement. The Residences Parcel Owner may, from time to
time, impose (1) reasonable limitations on the other Owner's or any Permittee’s
use of an Easement providing for ingress and cgress in, over, on, across and
through the Residences Parcel described in this Article 2, including, without
limitation, establishing paths of ingress and egress and hours of the day or days
of the week during which the other Owner or Permittee may use such Easement
and (2) reasonable security controls consistent with the Residences Parcel
Owner's operation of the Residences Parcel and any security system for the
Property. In imposing limitations or controls, the Residences Parcel Owner shall
take tnto consideration the reasonable needs and requirements of the user of the
Casement as well as the imposing Owner's own needs and requirements.

8. Any disputes concerning the existence, location, nature and scope of any
of the Eazements granted or reserved under this Article 2 shall constitute

Arbitrable Dasputes.

9. Any exciusiva.Easement granted under this Agreement shall in all events
be subject to the cencurrent use by the Owner of the servient estate as and to the
extent reasonably neccssery for Maintenance of the property of the Owner of the
servient estate and for oiler uses which do not unreasonably interfere with the
exercise of the Easement granted:

2.2 Ingress/Egress and Parking. The Zcsidences Parcel Owner hereby grants to the
Foundation Parcel Owner a non-exclusive Easement ot ‘ngress and egress only for Persons and
vehicles in, over, on, across and through Lot 8F of the Fesidences Parcel and for use of the
parking arca as depicted on Exhibit C-1, subject to tie rvlcs and regulations promulgated
therefor by the Residences Parcel Owner. The Residences Farce! Owner hereby grants to the
Foundation Parcel Owner a non-exclusive Easement for ingress and egress only for Persons,
materials and equipment in, over, on, across and through those portiop: of Lots 8A, 8B, 8C and

8H as depicted on Exhibits C-2(A)-(D)).

2.3 Structural Support. The Residences Parcel Owner herehy grants to the
Foundation Parcel Owner a non-exclusive Easement in all Structural Supports, i any, located
in or constituting a part of the Residences Parcel for the support of (A) the Foundatios Parcel,
and (B) any Facilities or areas located in the Residences Parcel with respect to which the
Foundation Parce!l Owner is granted an Easement and (C) any Foundation Owned Facilities, all

as depicted on Exhibit C-3.

2.4 Use of Facilities. The Residences Parcel Owner hereby grants to the Foundation
Parcel Owner a non-exclusive Easement (A) for the use for their intended purposes of all
Facilities (other than Foundation Easement Facilities, for which an Easement is granted under
Section 2.5) located in the Residences Parcel, including Foundation Owned Facilities, and
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connected to Facilitics located in the Foundation Parcel which provide or are necessary to

provide the Foundation Parcel with any utilities or other services necessary to the operation of

the Foundation Parcel and (B) permitting the exercise of the rights granted to the Foundation
Parcel Owner pursuant to Section 5.5(1) hereof during any period in which said rights may be

exercised.

2.5 Foundation Easement Facilities. The Residences Parcel Owner hereby grants
to the Foundation Parcel Owner an exclusive Easement for the Maintenance under Article § and
Section 9.1, and for use of the Foundation Easement Facilities, subject to the rights of the
Residences Parcel QOwner set forth in Section 5.4(1) hereol.

20 Encroachments. The Residences Parcel Owner hereby grants to the Foundation
Parcel Owsneran Easement permitting the existence of encroachments if, by reason of the
renovation of ife Building or the subsequent settlement or shifting of the Building, any pan of
the Foundation Pareel or Foundation Owned Facilities not originally designed to be located
within the Residencer Farcel encroaches or shall hereafter encroach upon any of the Residences
Parcel. No such encroashment shall be placed or enlarged deliberately. Such Easement
permitting encroachments shall-axist anly so long as such encroachments continue to exist.

2.7 Common Walls, Czilings and Flgors. The Residences Parcel Owner hereby
grants to the Foundation Parcel Owae: 4 non-exclusive Easement for support, enclosure, use and
Maintenance with respect to those walls.and horizontal slabs constructed in and along the
boundaries of the Foundation Parcel and the Residences Parcel which also serve as walls.

ceilings or floors for the Foundation Parcel.

2.8 Utilities. The Residences Parce) Qwrier hereby grants to the Foundation Parcel
Owner (and if requested by the applicable Utility Conipany..the Residences Parcel Owner shall
grant to such Utility Company) non-exclusive Easements ior utility purposes, including the right
o install, lay, maintain, repair and replace electrical conduit, wires and equipment, water mains
and pipes, vent stacks, sewer lines, gas mains, wires and equiprieri and cables for transmission
of telephone, television or other electrically transmitted informationcin the Residences Parcel
within the areas therefor as shown on Exhibit E. If at any time it snal*-cecome necessary 1o
relocate or add to utility Easements other than as shown on Exhibit E in ardes to provide utility
service to the Foundation Parcel, the Residences Parcel Owner agrees to gradt-such additional
or relocated utility Easements (at such location mutually agreed to by the Residences Parcel
Owner and whichever of the Foundation Parcel Owner requires such relocation or additional
Easement) provided such Easements do not unreasonably interfere with the reasonable use and
enjoyment of the Residences Parcel for the purposes for which the Residences Parcel is
designed, constructed and maintained.
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EASEMENTS APPURTENANT TO RESIDENCES PARCEL
In General. For the purposes of this Article 3, the following shall apply:

L. The Foundation Parce) Owner is the grantor of Easements described in this
Anticle 3. The grants of Easements in this Article 3 shall bind and be enforceable
against the Foundation Parcel Owner and its successors and assigns.

2. The Residences Parcel Owner is the grantee of the Easements described
in this Article 3. The Easements shall benefit the Residences Parcel Owner and
its successors, assigns and Permittees.

5. The grant of an Easement by the Foundation Parcel Owner shall bind and
burden the Foundation Parcel, which shall, for the purpose of this Article 3, be
deemied io be the servient tenement. Where only a portion of the Foundation
Propert;-is bound and burdened by the Easement, cnly that portion shall be
deemed to fethe servient tenement.

4. The grani.of 2n Easement to the Residences Parcel Owner is appurtenant
to and shall benefit t4e-Residences Parcel, which shall, for the purpose of this
Article 3, be deemed to t2 the dominant tenement. Where only a portion of the
Residences Parcel is so benefitied, only that portion shall be deemed to be the
dominant tenement. No propesty-other than the Residences Parcel as it may exist
from time to time in accordance wiih.the terms of this Agreement shall constitute

part of the dominant tenement.

16605086

5 Unless otherwise expressly provided-in, this Agreement, all Easements

granted to the Residences Parcel Owner are irrexocable and perpetual in nature.

6. In exercising an Easement granted under thi:-Article 3, the Residences
Parcel Owner shall minimize the impact of its exercise on'the Foundation Parcel
Owner, taking into consideration the economic impact of 2dy disruption on the
Foundation Parcel Owner, and shall comply with “theCnrovisions of
Section 14.1(5) whether or not the work being performed, or exercise of the
Easement, constitutes "Alterations."

7. The Foundation Parcel Owner may, (1)in connection with the
Maintenance, repair or restoration of the Foundation Parcel, or (2) in an
Emergency Situation, or (3) to prevent a dedication of, or an accruing of rights
by, the public in and to the use of any of the Foundation Parcel: temporarily
prevent, close off or restrict the flow of pedestrian or vehicular ingress, egress
or use in, over, on, across and through any of the Easements, but only to the
minimal extent and for the shortest time period reasonably necessary under the
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circumstances in order to minimize the effect on the user of such Easement. The
Foundation Parcel Owner may, from time to time, impose (1) reasonable
limitations on any other Owner's or any Permittee’s use of an Easement providing
for ingress and egress in, over, on, across and through the portion of the
Foundatinn Parcel described in this Article 3, including, without limitation,
establishing paths of ingress and egress and hours of the day or days of the week
during wilich any other Owner or Permiftee may use such Easement and
(2) reasonable security controls consistent with the operation by such Owner of
a portion of the Foundation Parcel of its business on its portion of the Foundation
Parcel and any security system for the Property. In imposing limitations or
controls, the Foundation Parcel Owner shall take into consideration the reasonable
needs and requirements of the user of the Easement as well as the imposing Own-
s('s own needs and requirements. Notwithstanding anything to the contrary
comaued in this Section 3.1(7), the Foundation Parcel Owner, except in an
Emergency Situation, shali provide at least minimal pedestrian ingress and egress
access 1o the Foundation Parcel for Persons at all times.

B. Any disputss concerning the existence, location, nature and scope of any
of the Easements granted under this Article 3 shall constitute an Arbitrable

Dispute.

9. Except for Easements grunting exclusive use of parking spaces, any
exclusive Easement granted under this Agreement shall in all events be subject
to the concurrent use by the Owner of (be servient estate as and only to the extent
reasonably necessary for Maintenance 07 the property of the Owner of the
servient estate and for other uses which d>-not unreasonably interfere with the

exercise of the Easement granted.

3.2 Ingress/Egress and Parking. The Foundation Parce) Owner hereby grants to the
Residences Parcel Uwner a non-exclusive Easement for ingress and egress for Persons, material
and eguipment in, over, on, across and through those portions of the Foundation Parcel as
depicted on Exhibits D-1A, D-1B, D-2A, D-2B and D-6, and for vehicles 'n, ¢ver, on, across
and through Lots 4 and 10 of the Foundation Parcel. The Foundation Parce! Cwner hereby
grants to the Residences Parcel Owner an exclusive Easement for use of the purking area as

depicted on Exhibit D1-A,

3.3 Structural Suppert. The Foundation Parcel Owner hereby grants to the
Residences Parcel Owner a non-exclusive Easement in all Structural Supports located in or
constituting a part of the Foundation Parcel for the support of (A) the Residences and any part
of the Building in the Residences Parcel, (B) any Facilities or areas located in the Foundation
Parcel with respect to which the Residences Parcel Qwner is granted an Easement and {C) any
Residences Owned Facilities, all as depicted on Exhibit D-3.
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3.4 Useof Facilities. The Foundation Parcel Owner hereby grants to the Residences
Parcel Owner a non-exciusive Easement (A) for the use for their intended purposes of all
Facilities (other than Residences Easement Facilities for which an Easement for use is granted
in Section 3.5) located in the Foundation Parcel, including Residences Owned Facilities. and
connected to Facilities located in the Residences Parcel which provide or are necessary 1o
provide the Residences Parcel with any utilities or other services necessary to the operation of
the Residences Parcel and (B) permitting the exercise of the rights granted to the Residences
Parcel Owner herein during any period in which said rights may be exercised.

3/4 ) Residences Easement Facilities. The Foundation Parcel Owner hereby grants
to the Residences Parcel Owner an exclusive Easement for the Maintenance and use of the
Residences Easérent Facilities, subject to the rights of the Foundation Parcel Owner set forth

in Section 5.4(1) rerzof.

36  Signs. _The Foundation Parcel Owner hereby grants to the Residences Parcel
Owner an exclusive Easement for the use, maintenance, repair and replacement of signs located
on those portions of the Foundaticn Parcel as shown on Exhibit D-4. The Residences Parcel
Qwner shall be responsible for campliance of the signs with all Laws. The Residences Parce!
Owner shall pay for and obtain and maintain in effect all permits and licenses necessary to
install, permit and use the signs at the de<ignated locations on the Foundation Parcel.

3.7  LUtilities. The Foundation Parcel Owner hereby grants to the Residences Parcel
Owner (and if requested by the applicable Utility <*ompany, the Foundation Parcel Owner shail
grant 10 such Utility Company) non-exclusive Easenigat; for utility purposes, including the right
to install, lay, maintain, repair, and replace eiectrical conduits, wires and equipment, water
mains and pipes, vent stacks, sewer lines, gas mains, wirts-and equipment and cables for
transmission of telephone, television or other electrically trnsmitted information in the
Foundation Parcel within the areas therefor as shown more speciticudly on Exhibit E. If, at any
time. it shall become necessary to relocate or add to utility Easemeriz-other than as shown on
Exhibit E int order to provide utility service to the Residences Parcel, ‘e Foundation Parcel
Owner agrees to grant such additional or relocated utility Easements (at sucli iocation mutually
agreed to by the Residences Parcel Owner) provided such Easements do-ic( unreasonably
interfere with the reasonable use and enjoyment of the Foundation Parcel for tie purposes for
which the Foundation Parcel is designated, constructed and maintained.

16605056

3.8  Deliveries. The Foundation Parcel Owner hereby grants to the Residences Parcel
Owner a non-exclusive Easement for the use of the lvading areas as shown on Exhibit D-5 and
as necessary or desirable for the efficient delivery or dispatch of materials, supplies, goods,
refuse and the like to and from the Residences Parcel, and for any other similar purposes for
which such areas are customarily used in an apartment building, subject to the limitations on use
set forth in this Agreement. The Residences Parcel Owner acknowledges and agrees that the
use of such loading areas described herein by the Residences Parce! Owner and its Permittees
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shall be subject to reasonable rules and regulations promulgated by the Foundatton Parcel
Owner.

3.9 Mechanical Units. The Foundation Parcel Owner hereby grants 1o the Residences
Building Owner a non-exclusive Easement for the use of equipment rooms containing Facilitics
serving the Restdences Parcel.

3.10 Encroachments. The Foundation Parcel Owner hereby grants to the Residences
Parcel Owner an Easement permitting the existence of encroachments if, by ceason of the
renovation of the Building or the subsequent settlement or shifting of the Building, any part of
the Residenccs Parcel or Residences Owned Facilities not originally designed to be located
within the Foundation Parcel encroaches or shall hereafter encroach upon any part of the
Foundation Parcil.) No such encroachment shall be placed or enfarged deliberately. Such
Easement permitting encroachments shall exist only so long as such encroachments exist.

3.11  Residencys Owned Facilities. The Foundation Parcel Owner hereby grants to
the Residences Parcel Owner an Yasement permitting the existence, attachment and Maintenance
of Residences Owned Facilities in-iccations agreed to by the Foundation Parcel Owner.

3.12  Security. The Foundatieir Parcel Owner hereby grants to the Residences Parcel
Owner an exclusive Easement for secunty purposes, including the right to operate and maintain
reasonable security controls, in, on and upon .ot 7, as shown on Exhibk D-7,

3.13  Common Walls, Ceilings and Flocrs. The Foundation Parcel Owner hereby

grants to the Residences Parcel Owner a non-exclusive Exsament for support, enclosure, use and
maintenance with respect to those walls and horizontal ‘slabs constructed in and along the
boundaries of the Residences Parcel and the Foundation Parcel which also serve as walls,
ceilings or fioors for the Residences Parcel.

3.14 Light, Air and Maintenance. The Foundation Parce: Owner hereby grants to
the Residences Parce) Owner a non-exclusive Easement over those portions of the Foundation

Parcel as are required to provide and maintain light, air and exterior maintenznce for and on the
Residences Parcel, The Foundation Parcel Owner covenants not to construct any additional
buildings within fifteen (15) feet of the boundaries of the Building without the writen consent
of the Residences Parcel Owner and HUD.

4

STRUCTURAL SUPPORT

4.1 Structural Safety and Integrity. Neither Owner shall do or permit any act which
would adversely affect the structural safety or integrity of any portion of the Building, including

any act described in Section 14.1(2).
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4.2 Reduction of Structural Support. If for any reason the structural support for
any portion of the Building is inadequate or is reduced below the support required to maintain
the structural safety or integrity of said portion of the Building, either Owner may request that
the Architect or another structural engineer (who shall then act in the capacity of "Architect”
under this Article 4) and a contractor (in each case reasonably acceptable to all Owners) the
adequacy of the support or extent of any such reduction and the need for or adequacy of any
substitute or additional structural support. In such event, the Owners shall provide notice of the
same to HUD in accordance with Article 19 and neither Owner shall have the right to request
the architectural or engineering review as afpresaid without first obtaining HUD's written
consent thereto.  The Architect and contractor shall also estimate, if possible, the time
reasonably p=cessary to provide adequate substitute or additional structural support. If the
structural support has been reduced or is inadequate, the Owners shall attempt in good faith to
determine whi(h. Owner(s) are responsible (including such Owner's agents, contractors,
engineers, architects znd Permittees) for such inadequacy or reduction, and any Owner may
submit such guestion 20 the Architect for its advice.

4.3 Construction-of Additional g

1. If substitute-oradditional structural support is required in a portion of the
Building in which the siructural support is inadequate or has been reduced. then
the Owner or Owners responsible for such inadequacy or reduction (except as
provided in Section 4,3(2) where the Owners are expressly made jointly
responsible), if the responsibie/Owner or Owners can be determined. shall
commence the construction of such substitute or additional support within a
reasonable time under the circumstarces, and having commenced such
construction shall proceed diligently to cavez the completion of such construction
in accordance with plans and specifications prepared by or approved by the
Architect and approved by the Owners. The respeasible Owner or Owners shall
be severally liable 1o pay all costs and expenses, incivaing the Architect’s and any
other architectural fees, in connection with construction of the substitute or
additional support, including any ongoing Maintenance ccs.s, and if a responsible
Owner has paid more than its share, such Owner shall be entitles to contribution
or reimbursement from the other Owner in proportion to the ather responsible
QOwner’s share of liability. The provisions of Sections 9.3 and 9.4 and not this
Anticle 4, shall apply if the reduction or inadequacy in structural suppori results
from a fire or other casualty. An Owner may be "responsible” for inadequate or
reduced structural support if such Owner provided information to the design
professionals or contractor which resulted in such inadequacy or reduction 1n

structural support,

2. If the responsible Owner or Owners cannot be determined for any reason,
or if the reduction or inadequacy in structural support results from a defect in the
original construction of any portion of the Building then each Owner shall jointiy
be responsible for substitute or additional structural support and shall share all
costs and expenses as provided below, For purposes of this Section 4.3, a defect
in the original construction of a portion of the Building does not include structural
malters which arise out of improper maintenance by the other Owner or which
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constitute required or ordinary maintenance responsibilities.  In any case where
there is a responsible party other than an Owner, the Owners will jointly pursue
appropriate legal and equitable remedies against the responsible party. If joint
action is not legally possible, then the Owner or Owners who have a remedy will
pursue enforcement for the benefit of both Owners. Where damages are
recovered from third parties, the Owners shall apply amounts recovered in the
following priority: first, to the costs of suit; second. to payment of costs and
expenses of providing substitute or additional suppon; third, to damages suffered
by the Owners as a result of such reduction or inadequacy in structural support,
to each Owner in the ratio of damages suffered by such Owner to total damages
suffered by the Qwners; and fourth, the balance, if any, to the Owners pro rata.
Fach Owner, whether pursuing enforcement or not, shall share the costs and
évpenses (including any fees of the Architect for advice or preparation of plans
ang specifications) of substitute or additional support and any enforcement action
under<his Section 4.3(2), to the extent such costs and expenses are not recovered
from thire-parties,

3. The construstion of such substitute or additional support shall be per-
formed by a contractor or contractors jointly selected by the Owners (which
selection shall be subiect-to the approval of the Mortgagees). In the event the
Owners and the Mortgagees fail to agree upon the selection of a contractor or
contractors to construct such suustitute or additional support, then the selection
of a contractor or contractors sha!l constitute an Arbitrable Dispute. For purposes
of this Article 4, provision or coistruction of substitute or additional structural
support shall also include any Maintesarce required to remedy or prevent the
inadequacy or reduction in structura! integritv or safety of the Building.

Notwithstanding anything to the contrary contained irithis Section 4.3, the ¢xercise by
gither Owner of rights with respect to the construction of additicna: support are subject to the
prior written approval of HUD.

4.4  Effect of Delay. If delay in constructing substitute or additicsiai support would
endanger the structural safety or integrity of any portion of the Building, and it-is ziot likely that
such work will be commenced in time to avoid a reduction in structural integrity or.safety, then
the Owner or Owners of the portion of the Building in which the reduction occurred or is
occurring shall, upon not less than ten (10) days advance written notice to the other Owner
(except that such advance written notice shall not be required in an Emergency Situation),
provide substitute or additional structural support as and wherever required, or the Owners shall
jointly undertake to provide substitute or additional structural suppont; provided, however, the
responsible Owner (or Owner otherwise liable for a share of costs and expenses of providing
substitute or additional structural support) shall be liable for and pay all costs and expenses
incurred as a result of the other Owner's provision of any required substitute or additional

support.
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5

SERVICES TO RESIDENCES PARCEL
QWNER AND TO FOUNDATION PARCEL OWNER

5.1  Services to Residences Parcel Owner. The Foundation Parcel Owner shall
furnish or cause to be furnished the following services to the Residences Parcel Owner when,
as and if required:

Al Demestic (City) Water. Maintenance of Facilities providing for delivery of

domestic (city) water to the Residences Parcel.

B. Combination Standpipe and Low Level Sprinkler. Maintenance of Facilities

providing for.combination standpipe and low level sprinkler protection for the use of the
Residences Pacccl.

C.  Storm Watei,~Maintenance of Facilities providing for storm water drainage for
the use of the Residences Parcel.

D. Sanitary Waste and Vert - Sanitary waste and vent drainage for the use of the
Residences Parcel.

E. HVAC. Maintenance of Facitities providing for heating, ventilating and air
conditioning tor the Residences Parcel.

E. Street Level Exterior Maintenance and Siiow Removal. Street level exterior

maintenance and snow removal shall be provided to the Residences Parcel.

G.  Security. Maintenance of Facilities located on the Fouadation Parcel providing
certain security functions for the Residences Parcel.

H.  Utility Facilities. Such Facilities as may be necessary to provide for the delivery
and transport of gas and electric services to the Residences Parcel,

5.2 Services to_Foundation Parcel Owner. The Residences Parcel Owrer shall

furnish or cause to be furnished the following services to the Foundation Parcel Owner, as and
if required:

A, Lightning Protection. Maintenance of Facilities providing for lightning
protection for the Foundation Parcel.

5.3  Qbligation to Furnish Services. Each Owner shall make a good-faith effort to
operate its Facilities and furnish all services as required under this Article 5 in a manner
consistent with its intended respective use as first-class office or residential property and the
level of operation and management of comparable properties. Each Owner shall use reasonable
diligence in performing the services required of such Owner as set forth in this Article 5 but
shall not be liable under this Article 5 for interruption or inadequacy of service or loss or
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damage to property or business arising out of such interruption or inadequacy except as may be
provided in Sections 5.4 and 5.5. Each such Owner obligated to fumish services hereunder
reserves the right to curtail or halt the performance of any service hereunder at any time in
reasonable respects upon reasonable advance notice under the circumstances {except in an
Emergency Situation) and for a reasonable period of time to perform Maintenance or in an
Emergency Situation, Each Owner who is obligated to maintain, repair and replace any
Facilities under Sections 9.1 and 9.2 which are connected to other Facilities in the Building, the
responsibility for whose Maintenance is another Owner's under this Article 5, shall perform its
obligations under Section 9.1 or 9.2 in such a manner and standard so as to permit and facilitate
the other~Owner's performance of its obligations under Articie 5. In no event shall the
Foundation Parcel Owner be obligated under Article 5 for Maintenance of Residences Easement
Facilities, not vhall the Residences Parcel Owner be obligated under Article 5 for Maintenance
of Foundation Zasement Facilities, except as otherwise provided in this Agreement.

5.4  Foundation Parcel Qwner’s Failure to Perform Services.

I If the Zoandation Parcel Qwner shall fail to perform as required by the
terms and conditins of Section 5.1 of this Agreement (except when such failure
is caused by the Residences Parce!l Owner or by Unavoidable Delay or except
when the Foundation Friczl Owner is entitled to discontinue such service pursuant
to Section 5.3 or Section 5.7 hereof) and such failure shall continue for a period
of ten (10) days after written riotice thereof to the Foundation Parcel Owner from
the Residences Parcel Owner, ihc Residences Parcel Owner shall have the right
to perform the same (without iiriting any other rights or remedies of the
Residences Parcel Owner) until such im2 as the Foundation Parcel Owner cures
its failure to perform. Such notice saail not be required in an Emergency
Situation affecting the Residences or any of ifs ocupants.

2. If a dispute exists as to whether the Foundaten Parce] Owner has failed
to perform, then such dispute will vonstitute an Arbitrasie. Dispute which may be
submitted to arbitration under Article 11 if not resolved within ten (10) days after
the dispute arises. Failure to submit the matter to arbitration/sha'l not vitiate the
Residences Parcel Owner's rights under Section 5.4,

Residences Parcel Qwner’s Failure to Perform Services.

L. If the Residences Parcel Owner shall fail to perform as required by the
terms and conditions of Section 5.2 of this Agreement and if such failure shall
continue for a period of ten (10) days after written notice thereof to the
Residences Parcel Owner from the Foundation Parcel Owner, the Foundation
Parcel Owner shall have the right to perforin the same (without limiting any other
rights or remedies of the Foundation Parcel Owner) until such time as the
Residences Parcel Owner cures its failure to perform. Such notice shall not be
required in an Emergency Situation affecting the Foundation or any of its

occupants.
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2. It a dispute exists as to whether the Residences Parcel Owner has failed
to perform. then such dispute will constitute an Arbitrable Dispute which may be
submitted to arbitration under Article 11 if not resolved within ten (10) days after
the dispute arises. Failure to submit the matter to arbitration shall noi vitiate the
Foundation Parcel Owner's rights under Section 5.5.

5.6 Replacement of Facilities. An Owner may, in replacing Facitities, replace such
Facilities with Facilities substantially equivalent or better providing substantially the same quality

of service or better.

5.7 Conflict with Other Provisions. The provisions of Article 4, 9 and 13 control
over proviaions of Article § where such provisions are inconsistent with provisions of Article 5.

]

INDEMNIFICAT(CNS; LIENS; COMPLIANCE WITH LAWS; ZONING;

6.1 Indemnity by Owners. Each Owner (hereinafter in this Section 6.1, the
"Indemnifying Owner”) covenants and-agrees, at its sole cost and expense, to indemnify, defend
and hold harmless the other Ownér (herginafter in this Section 6.1, collectively the
"Indemnitee") from and against any and all claims, including any actions or proceedings. against
Indemnitee, for losses, liabilities, damages, iudgments, costs and expenses by or on behalf of
any person, finm, corporation or governmental aurtiority, other than the Indemnitee, arising from
the Indemnifying Owner’s use, possession or managément of the Indemnifying Owner’s portion
of the Building or Qwned Facilities or activities therein or arising out of the Indemnifying
Owner's use, exercise or enjoyment of an Easement or Facitiiy, and from and against all costs,
expenses and liabilities incurred with respect to any such chairi, action or proceeding arising
therefrom. In case any action or proceeding is brought against (e Indemnitee by reason of any
such claim, Indemnifying Owner, upon notice from Indemnitee, czivepants to resist or defend
such action or proceeding with attorneys reasonably satisfactory to Inderanitee. Any counsel for
the insurance company providing insurance against such claim, action or-proceeding shall be
presumed reasonably satisfactory to Indemnitee. Notwithstanding anything-in-tbis Section 6.1
to the contrary, when the Indemnifying Qwner is the Residences Parcel Owner, 4io Indemnitee
shall have or assert any claim or lien of any kind against the HUD Project {as<such term
"Project” is defined and described in the Loan Documents) by reason of any actual or claimed
right under the provisions of this Section 6.1.

6.2 Liens. Each Owner ("Liening Owner") shall remove, within thirty (30) days after
the filing thereof, any mechanics’, materialmen’s or any other like lien arising by reason of its
act or acts of its agents and contractors or any work or materials which it or its agents or
contractors has ordered (A) on the other Owner’s portions of the Building or Owned Facilities,
or (B) on its own portion of the Building or Owned Facilities, if the existence or foreclosure of
such lien on its own portion of the Building or Owned Facilities would adversely affect any
Easement benefitting the other Owners the other Qwners or services to be furnished the other
Owners pursuant to Article 5 hereof (such other Qwners in (A) or (B) being “Impacted Owner").
The Liening Owner shall not be required to remove such lien within thirty (30) days after its
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filing if: within said thiny (30) day period, (A) such lien cannot be foreclosed. and (B) the
Liening Owner (i) shall in good faith diligently proceed to contest the same by appropriate
proceedings and shall give written notice to the Impacted Owner of its intention to contest the
validity or amount of such lien and (ii) shall deliver to the Impacted Owner cither, at the
Impacted Owner's option: (a) cash or a surety bond from a responsible surety company
acceplablie to the Impacted Owner in an amount equal to one hundred fifty percent (150%) of
the lien claim and all interest and penalties then accrued thereon or such greater amount as may
reasonably be required to assure payment in full of the amount claimed plus all penalties, interest
and costs which may thereafter accrue by reason of such lien claim or (b) other security or
indemnity <easonably acceptable to the Impacted Owner's title insurance company and the
Impacted Owner. In any case, a Liening Owner must remove or release such lien prior to its
foreclosure. inthe event the Liening Owner fails to comply with the foregoing provisions of
this Section 6.2, thzreby becoming a Defaulting Owner, the Impacted Owner, thereby becoming
the Creditor Owner. inay take such action as the Creditor Owner may deem necessary to defend
against or remove such'lien. The Creditor Owner shall be entitled to payment from the
Defaulting Owner for all costs and expenses paid or incurred by the Creditor Owner in
defending against, removing-0: attempting to remove or defend against such lien and may use
any security delivered to the Cre«ntor Owner for such purposes and for any other damages from
Defaulting Owner's breach under 3<ciion 6.2.

6.3 Compliance With Laws’ = The Foundation Parcel Owner and the Residences
Parcel Owner:

1. shall each comply with all Lawz if noncompliance by such Owner with
respect to its portion of the Property ci any part thereof or Owned Facilities or
areas for which such Owner has been-granted an exclusive Easement would
subject the other Owner to civil or criminal liability, or would jeopardize the full
force or effect of any certificate of occupancy issued to the other Owner or for
the Building itself or would jeopardize the other ‘Owner’s right to occupy or
utilize beneficiaily its respective portion of thc Propertycor any part thereof or
Owned Facilities, or would result in the imposition of a tien-against any of the
property of the other Owner; and

2. shail each comply with all rules, regulations and requirements of any
insurance rating bureau having jurisdiction of the Property or any poriion thereof
or the requirements of any insurance coverage on the other Owner's portion of
the Property or Owned Facilities if noncompliance by it with respect to its respec-
tive portion of the Property or any portion thereof or Owned Facilities would
(1) increase the premiums of any policy of insurance maintained by the other
Owner or the premiums of any policy of insurance maintained by the Owners
(unless the non-complying Owner pays all such increases), or (ii) render the other
Owner's portion of the Property or Owned Facilities uninsurable, or (iii) create
a valid defense to the other Owner's right to collect insurance proceeds under
policies insuring such other Owner’s ponion of the Property or Owned Facilities

provided further, however, that if such compliance is hereafter required solely -

because of the nature of the use, possession and management of or activities in
the other Owner's portion of the Property or Owned Facilities, such other Owner
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shall be liable for the costs and expense of such compliance. If at any time the
Owner so obligated to comply shall not proceed diligently with any such
compliance, and such failure to proceed shall adversely and matenially affect the
other Owner, then the Creditor Owner may give written notice 10 the Defaulting
Owner specifying the respect or respects in which the cure of such noncompliance
is not proceeding diligently and, if upon expiration of ten (10) days after the
receipt of such notice, any such cure of the noncompliance is still not proceeding
diligently, then the Creditor Owner may cause such compliance to occur by taking
all appropriate steps to carry out the same. The Creditor Owner shall be entitled
to reimbursement upon demand from the Defaulting Owner for all costs and
expenses incurred by the Creditor Owner in connection with causing any such
comphiance to occur,

6.4 Zouing: Use.

I, Withont limiting the provisions of Section 6.3(1), neither the Residences
Parcel Owneros the Foundation Parcel Owner shall (i) make any Alterations,
(i) allow any use Ot their respective portions of the Building, or (iii) take or fail
to take any action-wiich would violate the provisions of the Chicago Zoning
Ordinance, as said ordusance may be amended from time 1o time.

2. The Foundation Parcel and Residences Parcel are now and shall continue
to be combined and treated as onz zoning lot for the purposes of complying with
the zoning ordinance applicable fo.ihe Property. If the applicable zoning
ordinances require that there be a singe-designated controlling entity for the
zoning lot, then for purposes of dealing withthe City of Chicago, the Foundation
Parcel Owner shall be such designated entity. (The foregoing designation will not
be deemed to expand such Owner's rights or rafuce the other Owner's rights
under this Section 6.4.

)

3 Applications for variations in the application of the provisions of the Chi- “a,
cago Zoning Ordinance applicable to the Property which conform to the ==
restrictions contained herein and do not change the permitted vsc under such LN
ordinances or this Agreement, may be filed and processed solely ‘©y the Owner .@
of the portion of the Building directly affected by such application ari chall not '.‘3
require the joinder of the other Owner, subject to the written consent of HUD a5 b

hereinafter provided in this Section 6.4.

4, Each Owner shall execute such applications or other instruments as may
be necessary to obtain any zoning variation or amendment conforming with the
provisions of this Section 6.4; provided, however, the Owner requesting such
zoning variation or amendment shall indemnify and hold harmless the other
Owners from and against any and all loss, liability, claims, judgments, costs and
expenses arising out of the other Owner's execution of such applications or other
instruments. If either Qwner fails to execute said applications or instruments
when required hereunder to do so, the Owner requesting such zoning variation
or amendment is hereby irrevocably appointed, subject to the written consent of
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HUD as hereinafter provided in this Section 6.4, attorney-in-fact of such Owner
(such power of attorney being coupled with an interest) to execute said application
or instruments on behalf of such Owner, subject to the written consent of HUD
as hercinafter provided in this Section 6.4,

5. The Residences Parcel Owner may not use the Residences Parcel for any
use other than residential purposes and uses ancillary to residential purposes. The
Residences Parcel Owner shall operate the Residences Parcel as a first-class resi-

dential property.

S0 lvng as HUD is an Owner or a Mortgagee of the Residences Parcel, the Residences
Parcel shall bé used in accordance with the statute, regulations and HUD directives that are
applicable to an ¢lcerly project created pursuant to Section 202 or such other use as HUD in its
sole discretion may approve in writing. Further, no Owner is or shall be appointed or act as
attorney-in-fact for any’purpose for the Residences Parcel Owner unless HUD gives its prior
writien consent upon specific written request to so do. So long as HUD is an Owner or a
Mortgagee of the Residences Tzccel, the Foundation Parcel Owner may not use that part of the
Building located in the Foundatior Farcel for any use other than a use permitted under Law and
which is compatible with the use of th Residences Parcel as a multi-family residential apartment

building for elderly persons.

7

REAL ESTATE 3AX%S

7.1  Separate Assessment. If necessary, the Fourdation Parcel Owner will petition
the Assessor of Cook County, Ilinois (the “Assessor"), 1o assess and tax separately the
Foundation Parcel and the Residences Parcel for calendar year 1995 znd subsequent years. The
Owners shall cooperate with each other and make good faith effor;-so that the Foundation
Parcel and the Residences Parcel, when possible, will be assessed separately by the Assessor and
taxed as two or more separate parcels of real estate. If at any time there is 4 stparate assessed
valuation determinable based on an examination of the Assessor’s records (buviio! a-separate tax
bill or bills) for each of the two parcels, real estate taxes for any combined parcels shall be
allocated between the parcels based on the ratio of the assessed valuation for such parcels. The
Residences Parcel Owner shall be entitled to petition the Assessor for a real estate tax exemption
for the Residences Parcel for the year 1998 and any and all subsequent years.

7.2 Reference to Taxes in_leases. For purposes of this Agreement and any
documents or instruments, such as leases, referring to the allocation of real estate taxes pursuant

to this Agreement, the real estate taxes allocated to a portion of the Building or Property shall
mean those taxes assessed and payable with respect to such portion of the Building or Property,
as long as such portion of the Building or Property is separately assessed and taxed.

7.3 Failure to Pay Taxes. If a Defaulting Owner shall fail to pay any tax or other

charge, or share thereof. which is due and which such Defaulting Owner is obligated to pay
pursuant to this Article 7, and if such unpaid tax or charge is a lien or encumbrance on any
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portion of the Building or Property and any lawful authority would thereafter have the right to
sell or otherwise foreclose against any portion of the Building or Property owned by the other
Owner or to impair or extinguish any Easement benefiting the cther Owner by reason of such
nonpayment, then the Creditor Owner may, after ten (10) days written notice to the Defaulting
Owner, pay such tax or charge together with any interest and penaities thereon. and the
Defaulting Owner shall, upon demand, reimburse the Creditor Owner for the amount of such
payment, including the amount of any interest or penalty amounts that accrued thereon.

7.4 No Separate Bill. If at any lime after the initial tax division is effected there is
not a separa:e assessed valuation which can be determined by an examination of the Assessor's
records aiid tax bills for the Foundation Parcel and the Residences Parcel, real estate taxes for
which no sepiarate assessed valuation can be so determined shall be allocated to each Owner not
separately assesszd and taxed based on the ratio of (a) respective appraised value of each parcel
of the Property foi_ which such Owner is obligated to pay real estate taxes (as set forth in
Section 7.1) which is not included in a separate tax bill to the Owner, to (b} the total appraised
values of such parcels so( included in a separate tax bill to the Owner. If the Owners cannot
agree on the ratio to be usec_such matter shall be an Arbitrable Dispute.

8
WEURANCE

8.1 Insurance Required. The Residences Parcel Gwner and the Foundation Parcel
Owner shall procure and maintain the following wisarance:

L. Real and Personal Property. 1le Residences Parcel Owner shall keep
the Residences Parcel and Residences Owned Fagilities insured for no less than
*all risk” coverage on real property and perscual property owned by the
Residences Parcel Owner used in the operation of the Residences Parcel for an
amount not less than ninety percent (90%) of the insurable replacement cost
thereof. The Foundation Parcel Owner shall keep the Foundation Parcel and
Foundation Qwned Facilities insured for no less than "all risk” coverage on real
properly and personal property owned by the Foundation Parce: Swner used in
the operation of the Foundation Parcel for an amount not less thanniiety percent
(90%) of the insurable replacement cost thereof. Each Owner shall-scpa.ately
insure on an "all risk" basis its loss of rental income or use caused by business
interruption or extra expense incurred to reduce such loss of income, in such
amounts and with such deductibles as may be carried by prudent owncrs of
first-class office or apartment buildings in the City of Chicago, Illinois, and shall
pay all premiums for such coverage. Replacement cost shall be detertnined

. annually by an independent appraiser or by a method acceptable to the insurance
company providing such coverages.

2. Public Liability - The Foundation Parcel Owner and the Residences
Parcel Owner shall each (1) insure against public liability claims and losses on a
comprehensive or commercial general liability form of insurance with broad form
coverage endorsements covering claims for personal and bodily injury or property
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damage occurring in, on, under. within, upon or about the Building, or as a result
of operations thereon (including contractuaf fiability coverinig obligations created
by this Agreement including, but not limited to, those indemnity obligations
comained herein), and (2) maintain automaobile liability insurance for owned,
non-owned and hired vehicles, each coverage in such amounts as may be required
by Law and as may from time to time be carried by prudent owners of first-class
office or residential buildings (as the case may be) in the City of Chicago.
Ilinois, but in all events for limits, as to each Owner and its portion of the
Building, of not less than $1,000.000 combined single limit for personal and
bodily injury or property damage with an amount not less than $3,000,000
umbreila coverage. Each such poticy shall be endorsed to provide cross-liability
or severability of interests for the named insureds.

3 Roiler and Machinery. The Foundation Parcel Owner and the Residences
Parcel' Owner shall each insure their respective boiler and machinery risks, on a
comprehzeisive, blanket basis covering all Building equipment, machinery and
apparatus coasisting of, but not limited to, boilers, heating apparatus, fired and
unfired pressure vessels, air conditioning equipment, miscellaneous electrical
apparatus and their-appurtenant equipment on a repair or replacement basis for
not less than $3,000,000 1imit each accident, and each Owner shall also provide
coverage as to each Ownei in accordance with its own needs, for loss of rental
income or use caused by business interruption or extra expense incurred to reduce
such loss of income, in such amuunts as may be carried from time fo time by
prudent owners of first-class office or rzsidential buildings in the City of Chicago,
Illinois.  Alternatively, each Owner ma; separately insure its loss of rental
income caused by business interruption or 2xira expense incurred to reduce such
loss of income in required amounts.

4. Flood - The Foundation Parcel Owner and the Restdences Parcel Owner,
in addition to "all nsk" property insurance required uraei Section 8.1(1), shall
each insure their respective portions of the Building aganst flood risks in an
amount equal to the replacement cost thereof or such lesser amotint as then nay
be reasonably available in the insurance market; subject, however, i deductibles
available and reasonable for such type of insurance.

16605086

5. Builder's Risk. Each Owner shall carry "all risk” builder's risk insurance
{including loss of income and "soft costs”) for not less than the completed value
of the work then being performed by such Owner under Article 4, Section 9.3 or
9.4 or for any Alterations which require another Owner's consent under
Section 14.1. Such insurance shall include coverage for items stored off-site and
items in transit for an amount sufficient to cover fully any loss. Loss of rental
income or use and "soft costs” occurring during the period covered by buiider’s
risk insurance shall be insured in such amounts as may be carried by prudent
owners of first-class office or residential buildings in the City of Chicago.

6 Worker's Compensation. Each Owner shall carry worker’s compensation
insurance in amounts as required by Law and employer’s liability insurance in not
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less than the following amounts: bodily injury by accident, $1.000,000 each
accident; bodily injury by disease, 31,000,000 each employee: bodily injury by
disease, $1.000,000 policy limit.

8.2 Insurance Companies. Unless the Foundation Parcel Owner and the Residences
Parcel Owner otherwise agree in writing, but in any event subject to the approval of the
Montgagees, including HUD, with respect to each of the insurance policies required in
Section 8.1 (for work being performed under Sections 4.3 or 9.4) hereof, the interest of each
Owner shall be insured separately by the same insurance companies with respect 10 each
Owner’s.interest in the Building. Insurance policies required by Section 8.1 hereof shall be
purchasedfrom reputable and financially responstble insurance companies, taking into
consideration the nature and amount of insurance required, who shall hold a current
Policyholder's Alihabetic and Financial Size Category Rating of not less than A/XIV (or such
lesser rating as the-Ovners and Mortgagees may agree) according to Best's Insurance Reports
or a substantially equivaient rating from a nationally-recognized insurance rating service.

8.3 Insurance Pcovisions. Each policy described in Section 8.1 (other than
Section 8,1(6) hereof): (i) shail provide that the knowledge or acts or omissions of any insured
party shall not invalidate the policv-as against any other insured party or otherwise adversely
affect the rights of any other insurea.zdzey under any such policy; (ii) shall insure as "named"
insureds the Foundation Parcel Owner ard the Residences Parcel Owner (except that the Owners
other than the primary insurcd shall be "adcitional” insureds under policies described in 8.1(2));
(iit) shall provide (excepl for liability insurance described in Section 8.1(2)), for which it is inap-
plicable) by endorsement or otherwise, that the insezance shall not be invalidated should any of
the insureds under the policy waive in writing prior t04 10ss any or ali rights of recovery against
any party for loss occurring to the property insured-under-the policy, if such provisions or
endorsements are available and provided that such waiver b theinsureds does not invalidate the
policy or diminish or impair the insured’s ability to coflect urder the policy. or unreasonably
increase the premiums for such policy unless the party to be bene:2d by such endorsement or
provision pays such increase; (iv) shall provide, except for hability insurance required by
Section 8.1(2), that all losses payable thereunder shall be paid to the Depesitory in accordance
with the terms of Article 16 hereof, uniess the Owners otherwise agree, subjest fo the consent
of the Mortgagees; (v) shal) provide for a minimum of thirty (30) days’ advarce written notice
of the cancellation, nonrenewal or materia! modification thereof to Mortgagees and <4 insureds
thereunder; (vi) shall include a standard mortgagee endorsement or loss payable clause in favor
of the Mortgagees reasonably satisfactory to them; and (vii) shall not include a co-insurance
clause. Unless otherwise specified herein, the “all-risk" form of property-related insurance
required to be procured and maintained by the Residences Parcel Owner and Foundation Parcei
Owner shall provide no ifess coverage (with the exception of deductible amounts) than the
standard form of insurance currently promulgated by the Insurance Services Office, its
successor, or other substantially similar insurance organization having responsibility for the
design and publication of standardized insurance coverage forms for use by the insurance

industry.
8.4  Limits of Liability. Insurance specified in this Article & or carried by the Owaners

shall be jointly reviewed by the Owners periodically at the request of any Owner, but no review
will be required more often than annually (unless there is a substantial change in the Building
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or operations conducted in the Building), to determine if such limits, deductible amounts and
types of insurance are reasonable and prudent in view of the type, place and amount of risk to
be transferred and the financial responsibility of the insureds, and to determine whether such
limits, deductible amounts and types of insurance comply with the requirements of all applicable
statutes, laws, ordinances, codes, rules, regulations, or orders and whether on a risk
management basis, additional types of insurance or endorsements against special risks should be
carried or whether required coverages or endorsements should be deleted. Initially, deductible
amounts for insurance required under Sections 8.1(1) (other than loss of rental income
insurance), 8.1(3) and 8.1(5) shall not exceed $5,000; provided, however, such maximum shall
not apply to an Owner at any time who qualifies under Section 8.7 1o self-insure risks.
Deductible amounts for insurance required under Section 8.1(2) shall pot be more than is
reasonable cOnsidering the financial responsibility of the insured and shall also be subject, in any
case, to the cansidaration to be given deductible amounts described above in this Section 8.4.
Where separate pelicios are issued under Section 8.1(1) or R.1{4), then deductibles shall be the
same, if reasonably possible. Limits of liability may not be less than limits required by
Mortgagees, notwithstanding amounts set forth above in this Article 8. Such limits shall be
increased or decreased, deduziible amounts increased or decreased or types of insurance shall
be modified, if justified, based upnn said review, and upon any such increase, decrease or
modification, the Owners shall, at’ary Owner's election, execute an instrument in recordable
form confirming such increase, decredse o modification, which any Owner may record with the
Recorder as 4 supplement 10 this Agreement, With the consent of each Owner, the Owners may
employ an insurance consultant to perform such review on their behalf or to administer
insurance-related matters, and the cost of emplaying any such consultant shall be shared by the
Owners in the ratio their annual insurance premiuziefor joint policies of insurance required or
provided for hereunder bear to each other.

8.5 Renewal Policies. Copies of al! renewal ‘insurance policics or binders with
summaries of coverages afforded and evidencing renewal shali ve delivered by each Owner to
the other Owner and to the Mortgagees at ieast ten (10) days prior'to«he expiration date of any
such expiring insurance policy. Binders shall be replaced with certified full copies of the actual
renewal policies as soon as reasonably possible. Should an Owner fail to previde and maintain
any policy of insurance required under this Article 8 or pay its share of the premiums or other
costs for any joint policies, then the other Owner may purchase such policy and tlie costs thereof
(or the Defauiting Owner's share of such costs) shall be due from the Defaulting Jwner within
ten (10) days after the Creditor Owner’s written demand therefor.

8.6  Waiver. Provided that such a waiver does not invalidate the respective policy or
policies or diminish or impair the insured’s ability to collect under such policy or policies or
unreasonably increase the premiums for such policy or policies unless the party to be benefited
by such waiver pays such increase, and without limiting any release or waiver of liability or
recovery contained elsewhere in this Agreement, each Owner hereby waives all claims for
recovery from the other Owner for any loss or damage to any of its property insured (or
required hereunder to be insured) under valid and collectible insurance policies to the extent of
any recovery collectible (or which would have been collectible had such insurance required here-
under been obtained) under such insurance policies pius any deductible amounts.
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9

MAINTENANCE AND REPAIR; DAMAGE TO THE BUILDING

9.1  Maintenance_of Foundation Parcel.  Except as expressly provided in

Sections 5.1 and 5.2 hereof relating to Maintenance of certain Facilities and areas of the
Building or hereinafter in this Article 9 in the event of fire or other casualty, and except as
provided in and without limiting or diminishing such Owner’s obligations under Article 4, the
Foundation Parcel Owner shall, at is scle cost and expense, maintain and keep the Foundation
Parcel, inc'uding all Facilities located in its respective portions of the Foundation Parcel (other
than the Recidences Easement Facilities and Residences Owned Facilities), and its portion of the
Foundation Easement Facilities and Foundation Owned Facilities in good and safe order and
condition, and <ha’l make all repairs or replacements of, in, on, under, within, upon or about
such property, whiiber said repairs or replacements are to the interior or exterior thereof, or
structural or non-structaral components thereof, or involve ordinary or extraordinary repairs or
replacements, necessary (0 keep the same in safe first-class order and condition, howsoever the
necessity or desirability thersof may arise, and whether or not necessitated by wear, tear,

obsolescence, defects or otherwise.

9.2  Maintenance of Resider.ces Parcel. Except as expressly provided in Sections 5.1
and 5.2 hereof relating to Maintenance of cenain Facilities and areas of the Building or

hereinafter in this Article 9 in the event of firé or other casualty, and except as provided in and
without limiting or diminishing such Owner's vbigations under Article 4, the Residences Parcel
Owner shall, at its sole cost and expense, maintai and keep the Residences Parcel, including
all Facilities located in the Residences Parcel (other than ihe Foundation Easement Facilities and
Foundation Owned Facilities), the sign described in Section 3.6, the Residences Easement
Facilities and Residences Owned Facilities in good and safe orderand condition, and shall make
all repairs or replacements of, in, on, under, within, upon or about such property, whether said
repairs or replacements are to the interior or exterior thereof, otsiractural and non-structural
components thercof, or involve ordinary or extraordinary repairs or resiacements, necessary 10
keep the same in safe first-class order 2nd condition, howsoever the nessity or desirability
thereof may arise, and whether or not necessitated by wear, tear, obsolescerce, defects or

otherwise,

9.3 Damage Affecting Only Residences or Foundation. If any poriicit of the

Building is damaged by fire or other casualty arnd (A) if such damage occurs within the
Foundation Parcel only and does not affect Residences Easement Facilities or Residences Owned
Facilities, or (B) if such damage occurs within the Residences Parcel only and does not affect
Foundation Easement Facilities or Foundation Owned Facilities, then any such damage shall be
repaired and restored by the Owner of the portion of the Building in which any such damage
occurs in as timely a manner as practicable under the circumstances, and such Owner shall, in
accordance with the provisions of Article 17 hereof, be entitled to withdraw any insurance
proceeds (including deductible amounts and self-insurance amounts) held by the Depository by
reason of any such damage, for application to the cost and expense of the repair and restoration
of any such damage. If at any time either Owner so obligated to repair and restore such damage
shall not proceed diligently with any repair or restoration adversely and materially affecting an
Easement in favor of the other Owner or services to be furnished the other Owner under Article
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S hereof, then (i) the Creditor Owner may give written notice to the Defaulting Owner
specifying the respect or respects in which such repair or restoration is not proceeding diligently
and, if. upon expiration of ten (10) days after the receipt of such notice, any such work of repair
or restoration is still not proceeding diligently, then the Creditor Owner may perform such repair
and restoration and may take all appropriate steps to carry out the same; or (ii) in an Emergency
Situation the Creditor Owner may immediately perform such repair or restoration and may take
all appropriate steps to carry out the same. The Creditor Owner in so performing such repair
and restoration shall, in accordance with Article 17 hereof, be entitled to withdraw any insurance
proceeds and any other monies held by the Depository as a result of any such damage, for
application to the cost and expense of any such repair or restoration and shall also be entitled
to reimbuisenent upon demand from Defaulting Owner for all costs and expenses incurred by
Creditor Ow/ner in excess of said insurance proceeds. Repair and restoration under this
Section 9.3 sk constitute Alterations, except that the Owner performing the repair and
restoration shail 1oi be required to obtain the other Owner’s consent if such consent would not
otherwise be required usder Section 14.1.

9.4  Joint Damage ' ' the Building is damaged by fire or other casualty and if the
provisions of Section 9.3 hereof arc-not applicable because the nature of the damage is such that
it does not fall within either of the categories set forth in clause (1) or (2) of Section 9.3, then
to the extent such damage does not {2i-within either of such categories, the repair and restora-
tion of only that portion of such damage ¥/nich does not fall within those categories shall be the
joint responsibility of the Owners in whose pecuon of the Building the damage occurs or whose
Facilities are damaged (the " Affected Owners"). €aid repair and restoration shall be commenced
and pursued to completion in as timely a manner 25 practicable and shall be performed on behalf
of the Affected Owners by a contractor or contractors szlected by the Affected Owners, which
selection shall be subject to the approval of the Mortgagées if the approximate cost of the repair
and restoration is greater than $50,000 (in 1998 equivaleuit dollars). Participation by an Affected
Owner in selecting an Architect or contractor shall be limited toihe selection of the Architect
preparing plans and specifications for, and the contractor perfoitaing repair or restoration of,
its actual areas or Facilities damaged. In the event the Affected Owners, and their Mortgagees,
if required, fail to agree upon the selection of a contractor or contractors. the Affected Owners
shall request the advice of the Architect. If after receiving the Architect’s advice, the Affected
Owners cannc: agree on a contractor or contractors, then the selection of 2 contractor or
contractors shall be an Arbitrable Dispute. The plans and specifications for suzi-repair and
restoration shall be prepared by the Architect, unless the Affected Owners otherwisc-azize upon
another person or entity to prepare them, subject to the approval of their Morgagees, in
accordance with instructions given by the Affected Owners. Such plans and specifications shall
provide for the damaged portion of the Building to be rebuilt as nearly identical as practicable
to the damaged portion of Building as constructed prior to the damage unless prohibited by law
or unless the Affected Owners otherwise agree, subject to the approval of their Mortgagees and.
subject to the consent of the other Affected Owners under Section 14.1(2) where required. The
Architect (or other architect or engineer preparing the plans and specifications) shall furnish to
each of the Affected Owners, and the Mortgagees, a set of the plans and specifications which
it has prepared or caused to be prepared. Unless the Affected Owners otherwise agree, (subject
to the approval of their Mortgagees if the approximate cost of the repair and restoration is
greater than $50,000 (in 1998 equivalent dollars), any contractor or contractors shall work under
the supervision of the Architect (or other architect or engineer preparing the plans and
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specifications), and the Architect (or other architect or engineer preparing the plans and
specifications) is hereby authorized and directed to instruct the Depository, from time to time,
{but onty with the prior approval of the Affected Owners} as such repair and restoration pro-
gresses, to disburse in accordance with Article 17 hereof, the insurance proceeds (including
deductible amounts) held by the Depository and any other monies deposited with the Depository
pursuant to Section 9.5 hercof for application against the cost and expense of any such repair
and restoration.

9.5  Cost of Repairs. If the cost and expense of performing any repair and restoration
provided for.in Section 9.4 hereof shall exceed the amount of available insurance proceeds if
any, paid-0y..-eason of the damage, including deductible amounts then such excess cost and
expense (or thie entire amount of such cost and expense, if there be no insurance proceeds) shall
be bome by the ©iwners: first, in such proportion as may be required by the provisions of
Article 5 providing tor allocation of replacement costs of Facilities and for the net capitalized
cost of replacement of Zasement Facilities, until such costs are recouped, and second, in
proportion to the cost an2-expense of repairing and restoring to their former condition their
respective portions of the Building and Owned Facilities. Notwithstanding the foregoing, if an
Owner has not carried the insuranse. required under Article B and, therefore, is a Defaulting
Owner, then siuch Defaulting Owner shall pay the costs and expenses not covered by insurance
which the other Owner is obligated to-pzy, which would not have been payable by such Owner
if proper insurance had been carried 1w the extent of the amount which wouid have been
available as insurance proceeds had such Defauiving Owner carried the required insurance.

9.6  Deposit ¢f Costs. In any instance of repair or restoration pursuant to Sections 9.3
or 9.4 hereof, the Residences Parcel Owner or the Feandation Parcel Owner may require that
an estimate of the cost or expense of performing suct (epair or restoration be made by &
reputable independent professional construction cost-esumating, firm, unless a construction
contract providing for the performance of such repair and restorziion at a stipulated sum has
theretofore been executed. If said estimate or stipulated sum, or ¢t 'be actual amount incurred
in performing repair or restoration, exceeds the amount of insurance proczeds, if any, paid or
payable by reason of the damage, then either Owner may at any time give notice to the other
Owner demanding that each Owner deposit with the Depository the amount of siuch excess cost
and expense attributable to each Owner pursuant to Section 9.5, Any Owner maintaining
deductible amounts shall deposit the deductible amounts. If an Owner shall faif <o-pay, or, as
the case may be, deposit, such Owner's share of the cost and expense {or estimated ~ost and
expense) of performing any repair or restoration in accordance with this Section 9.6, or fajls to
deliver the security provided for above within ten (10) days after receipt of the other Owner's
written demand therefor, then the Creditor Owner may pay the Defaulting Owner's share and
the Defaulting Owner shall, upon written demand, reimburse the Creditor Owner for such
payment and the Creditor Qwner's reasonable costs and expenses incurred in connection with

such payment.

9.7  Excess Insurance Proceeds. Upon completion of the repair and restoration of

any damage to the Building, any remaining insurance proceeds paid by reason of such damage
shall be refunded to each Owner in proportion to the ratio that the insurance proceeds
contributed by such Owner or by such Owner's insurance company bears 10 the total insurance
proceeds made available by the insurer for the repair and restoration or, if the insurance is
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provided by a singfe policy covenng the Buiiding, then the ratio of insurance proceeds atiributed
to such Owner's portion of the Building and Owned Facilities by the insuter or the Owners to
the total insurance proceeds made available by the insurer or the Owners for the repair and
restoration, For purposes of this Section 9.7, insurance proceeds include deductible amounts.

9.8  Agreement Nt to Repair. If the Building is destroyed or substantially damaged,
and the Foundation Parcel Owner and the Residences Parcel Owner agree not to rebuild, repair
or restore the Building, subject to the written approval of the Montgagees of the Foundation
Parcel Owner and the Residences Parce] Owner, then the Building shall be demolished to the
extent necessary to comply with all applicable Laws. In such event, the availabie insurance
proceeds, ‘oticr than insurance proceeds used to cause said demolition to be performed, shall be
refunded to eacii Dwner in the same ratio of insurance proceeds contributed by such Owner or
by such Owner’s/insurance company to the total insurance proceeds paid by reason of such
damage or, if the insurunce is provided by a single policy covering the Building, then in the ratio
of insurance proceeds a%rbuted by the insurer to such Owner's portion of the Building and
Owned Facilities to the ical insurance proceeds paid by reason of such damage. [f the Owners
agree not to rebuild, repair or-resiore the Building, the rights of the Owners to reccive available
insurance proceeds, if any, shall be subject to the rights of the Mortgagees with respect to the
applicable Owner's share of any such-available insurance proceeds. Such demolition shall be
deemed to be a "repair or restoration” i which the provisions of Sections 9.4, 9.5, 9.6 and 9.9
are applicable except that demolition, and rii-construction, shall be performed. In the event the
Foundation Parcel Owner and the Residences Parcel Owner agree not to rebuild the Building,
subject to the written approval of the Mortgagess of the Foundation Parcel Owner and the
Residences Parcel Owner, they may also make provision (A) for sale of the Property by the
Residences Parcel Owner and the Foundation Parcel Gwzer and distribution of sale proceeds,
or (B) for ownership of the Property by the Residences Parc:l-Owner and the Foundation Parcel
Owner as tenants in common, with the right to sue for partition (but for purposes of such
partition the Propenty itself shall be deemed not susceptible of division), all subject to the written
approval of the Mortgagees of the Foundation Parcel Owner and the ¥<sidences Parcel Owner.

9.9  Costs Defined. For purposes of this Article 9, architects'and engineers' fees,
attorneys' fees, consultants’ fees, title insurance premiums and other similar costs and expenses
relating to repair or restoration shail be included in the costs and expenses of any sach repair
or restoration.

10
LIENS, DEBTS, INTEREST AND REMEDIES

10.1 Failure to Perform. If, at any time, either Owner fails within ten (10) days after
notice or demand to pay any sum of money due to a Creditor Owner under or pursuant to the
provisions of this Agreement (thereby becoming a Defaulting Owner), then, tn addition to any
other rights or remedies the Creditor Owner may have, the Creditor Owner shall have (i) a lien
against the portion of the Building or Property owned by the Defaulting Owner and (ii) for a
default under Article 9, a lien also against any insurance proceeds payable to the Defaulting
Owner for loss or damage to such portion of the Building or Property or otherwise under
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insurance policies carried pursuant to Article § hereof to secure the repayment of such sum of
money and all interest ¢n such sum accruing pursuant to the provisions of this Article 10. Such
liens shall arise immediately upon the recording of a notice by the Creditor Owner with the
Recorder and may be enforced by a proceeding in equity to foreclose such lien in like manner
as a mortgage of real property in the State of 1llinois or by any other remedy available by statute
or at law or in equity. Such liens shall continue in full force and effect until such sum of money
and any accrued interest thereon ("Default Amount") shall have been paid in full. A Creditor
Owner's liens provided for in this Section 10.1, shall be superior 1o and take precedence over
any mortgage, trust deed or other encumbrance other than a prior lien (including, but not limited
to, the lien created by the Loan Documents) constituting a lien on the portion of the Building
or Properiy owned by the Defaulting Owner. Notwithstanding anything in the foregoing to the
contrary. n¢ Creditor Owner may enforce any rights under this Section {G.1, or elsewhere in
this Agreemenr?, ‘vithout the prior written consent of HUD.

10.2  No Diraaution of Lien. No conveyance or other divestiture of title shalf in any
way affect or diminick any lien arising pursuant to this Article 10, and any lien which would
have arisen against any progeniy pursuant to this Article 10 had there been no conveyance or
divestiture of title shall not be reivated or otherwise diminished or affected by reason of such

conveyance or divestiture of titie.

10.3  Mortgagee’s Subrogatici .- The holder of a mortgage or trust deed on all or any
portion of the Foundation Parcel or of all or‘any portion of the Residences Parcel Property shall

have the right to be subrogated to the positicii of the holder of any lien arising pursuant to this
Article 10 affecting the propenty secured by its miorigage upon payment of the amount secured
by such lien.

10.4 Interest Rate. Interest shall accrue on sums owed by a Defaulting Owner to a
Creditor Owner and shall be payable from the date any suci sum first became due hereunder
until paid in full, at a rate of interest equal to the lesser of: (a) tiie-floating rate which is equal
to three percent (3%) per annum in excess of the annual rate of iniciest from time to time an-
nounced by First Chicago NBD Bank, at Chicago, Illinois or any succussor thereto as its base
or reference rate of interest or (b) the then maximum lawful rate of interest/in illinois applicable
fo the capacity of the Defaulting Owner and the nature of the debt. In e cvent a base or
reference rate is not announced or available, and no maximum lawful rate applies then interest
shall accrue at the annual rate of eighteen percent (i8%).

10,5 Cumulative Remedies. Subject to the limitations set forth in this Section 10.5
and in Section 10.7 hereof, the rights and remedies of an Owner provided for in this Article 10

or elsewhere in this Agreement are cumulative and not intended to be exclusive of any other
remedies to which such Owner may be entitled at law or in equity or by statute. An Owner may
enforce, by a proceeding in equity for mandatory injunction, another Owrner’s obligation to
execute or cecord any document which such other Owner is required to execute under or
pursuant to this Agreement, The exercise by such Owner of any right or remedy to which if is
entitled hereunder shall not preclude or restrict the exercise of any other right or remedy
provided hereunder. Notwithstanding anything contained in this Article 10 to the contrary, any
liens in favor of the Foundation Parcel Owner pursuant to this Anticle 10 shall automatically
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terminate in the event HUD records a deed in licu of the foreclosure of the mortgage which
secures the Capital Advance.

10.6  No Set-Off. Each claim of any Owner arising under this Agreement shall be
separate and distinct, and no defense, set-off, offset or counterclaim arising aganst the
eaforcement of any lien or other claim of any Owner shall thereby be or become a defense,
set-off, offset or counterclaim against the enforcement of any other lien or claim,

10.7 Period of Limitation. Actions to enforce any right, claim or lien under this
Agreement shall be commenced within three (3) years immediately following the date the cause
of action-accrued, or such other shorter period as may be provided by law or statute.

1

ARBITRATION
11.1 Disputes Subjesi to Arbitration; Arbitration Procedure. Subject to the

limitations contained in this Section 11.1, all Arbitrable Disputes, questions, differences,
disputes, claims or controversies {{r¢ foregoing sometimes being referred to collectively as a
"Matter") arising among or between Uwners under this Agreement:

l. constituting 2 monetary claim involving an amount as to any one claim not
exceeding $25,000 (in 1998 equivalent collars); or

2. expressly made an Arbitrable Dispite or subject to arbitration under this
Anicle 11 by the terms of this Agreement; or

3. involving any of the following matters:
(i) selection of an insurance company or appoitionment of insurance
premiums under Section 8.2 hereof;

(i) appointment of a contractor or contractors pursuant to Sechzn 9.4 or 13.4
hereof;,

(iii) replacement of the Architect pursuant to Section 18.1 hereof,

(iv) other failure to agree on a matter described in Section 2.1, 3.1 or 5.7,
which this Agreement expressly requires the Owners to jointly decide or
agree upaon;

{v) disputes arising generally under Articles 5, 7, 8, 9 or 14; or

(vi) Matters otherwise not constituting Arbitrable Disputes but which are

incidental to and not easily divisible from an Arbitrable Dispute being
submitted to Arbitration, which (with respect to any of such Matters) shall
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not be resolved within sixty (60) days after it shall arise (or such other
shorter or longer time period expressly provided herein), shall be
submitted for arbitration to one (1) arbitrator at the Chicago, 11linois office
of the American Arbitration Association in accordance with its then
existing Commercial Arbitration Rules, Each Owner who is a party to the
arbitration shall cause the arbitrator 1o be selected within seven (7) days.
and proceedings shall commence within five (5) business days after
selection of the arbitrator, notwithstanding that a longer period may be
allowed under the Commercial Arbitration Rules. In the case of disputes
under clauses (3)(i), (id) or (iii) above, or where the subject for arbitration
is otherwise the joint selection or appointment of an individual, company
or other entity to perform professional or other services, the decision of
the arbitrator shall be limited to the individuals, companies and other
entities proposed by the Owners in their attempt to agree or from those
ircladed in an approved list submitted by the Owners. In the case of any
other-Matter which the parties fail to agree upon which this Agreement
expressty requires the Owners to jointly decide or agree upon, the decision
of the artitrator shall be limited to the terms (or a compromise of such
terms) or witnin the scope of the terms proposed by each of the Owners
in the negotiations of the issue. Any award issued by the arbitrator shall
take into account and be consistent with any standards, terms or conditions
contained in this Agreement expressty goveming the subject of the
dispute, except in those iastances where the arbitrator is required to select
an individual, company or‘eriity from those selected by the Owners and
none meets such standards, tersar conditions.  Such arbitration may be
initiated by any Owner, The Owred initiating arbitration shall notify the
Mortgagees of the filing of a claim aud dzmand in arbitration within five
(5) days thereafter. Owners may noc-ssek injunctive relief in the
arbitration. The fees and costs of such arbiiration (filing fees, arbitrators’
fees and expenses, court reporter’s fees and transcript fees, but exclusive
of witness fees and attorneys’ fees) shall be borne equally by the Owners
involved in the arbitration; provided that the arbitrator riay include in its
award any of the fees and costs of arbitration. Ay award of the
arbitrator shall be final and binding upon the Owners and_judgment
thereon shall be entered by any court of competent jurisdiction, Any
award including payment of delinquent amounts shall include interest on
such delinquent amounts at the rate set forth in Section 10.4. Where a
dispute involves both matters which are Arbitrable Disputes and matters
which are not Arbitrable Disputes which are not casily divisible, the
dispute shall not be submitted to arbitration.

Notwithstanding anything to the contrary comtained in this Article 11, no Arbitrable
Dispute or any other Matter shall be considered subject to arbitration unless and until: (i) the
Matter is first submitted to the HUD Director of Multi-Family Housing in Chicago, Illinois, or
a person of equal or higher rank at HUD (the "HUD Director") in Chicago, for mediation for
at least sixty (60) days, and (ii) such HUD Director consents in writing to such submission for
arbitration. In the event such HUD Director fails 10 so consent, then the Owner or Owners
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involved in such Matter shall be entitled only to take such actions at law or in equity as they
deem necessary in a court of competent jurisdiction.

11,2 Monetary Adjustment (Equivalent Dollars). For purposes of this Agreement,
" 1998 equivalent dollars” means the equivalent purchasing power at any time of the value of the
same number of U.S. Dollars in calendar year 1998. The 1998 equivalent dollars of any amount
shall be determined by multiplying said amount by one (1) plus a fraction (but not less than zero)
(expressed as a percentage), the numerator of which is the difference obtained by subtracting
(x) the Consumer Price Index for January, 1998 from (y), the monthly Consumer Price Index
(as hereinafter defined) last published prior to the date of such determination, and the
denomirate: of which is the Consumer Price Index for January, 1998. As used herein, the term
"Consumer Price Index” shall mean the Consumer Price Index for Urban Wage Eamers and
Clericai Workeis. City of Chicago, All Items (Base Year 1982-4 = 100) for the applicable
month published tiy<be Bureau of Labor Statistics of the United States Department of Labor or
similar index agreed to py the Owners if such index is no longer available.

12

UN2AVOQIDABLE DELAYS

No Owner shall be deemed to be in défault in the perfonnance of any obligation created
under or pursuani to this Agreement, other tiias sn obligation requiring the payment of a sum
of money, if and as long as non-performance of such obligation shall be directly caused by fire
or other casualty, national emergency, governmental ~f-municipal laws or restrictions, enemy
action, civil commotion, strikes, lockouts, unavailabilisy of labor or materials to projects
generally in the Chicago metropolitan area, war or national detznse preemptions, acts of God,
energy shortages or similar causes beyond the reasonable conirdlof such Owner applicable to
projects generally in the Chicago metropolitan area (other than-inzbility to make payment of
money) ("Unavoidable Delay") and the time limit for such performance shall be extended for
a period equal to the period of any such Unavoidable Delay. However, if non-performance is
due to an Unavoidable Delay which does not affect another Owner's self-help reriedy which may
otherwise be exercised for such non-performance, then notwithstanding such Uravaidabie Delay
such other Owner shall still be entitled to such remedy with respect to those obligations to have
been performed by the Non-Performing Owner (hereinafter defined) which are the subject of
Unavoidable Delay. The Owner unable to perform (hereinafter in this Aticle the
"Non-Performing Owner”) shall notify the other Owners in writing of the existence and nature
of any Unavoidable Delay within a reasonable time after the onset of any such Unavoidable
Delay. The Non-Performing Owner shall, from time to time upon written request of any other
Owner, keep such other Owner fuily informed, in writing, of all further developments

concerning any such Unavoidable Delay.
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13

CONDEMNATION

13.1 In General. In the event of a taking by the exercise of the power of eminent
domain or deed in lieu of condemnation of all or any part of the Building or Property by any
competant authority for any public or quasi-public use, the award, damages or just compensation
(hereinafter in this Article 13, the "Award"} resulting from any such taking shall be allocated
and disbursed, and any repair and restoration of the Building shall be performed, in accordance
with the roquirements of this Article 13. The Owners shall cooperate with one another to

maximize e amount of the Award.

13.2  Zavment of Award to Depository; Temporary Taking Awards. Subject to the
limitation set forth hcrzin, all Awards resulting from the taking of all or any part of the Building
or Property, other thin 'damages resulting from a taking of the temporary use of space as
hereinafter described, snall he paid to the Depository by the Owners regardless of the Owner
who received the Award and-disbursed by the Depository as heretnafter provided. In the event
of a taking of a temporary use o aty space not including Residences or Foundation Easement
Facilities or affecting services descrited in Section 5.1 or 5.2 hereof, each Owner shall be
entitled 1o receive directly from the @'ing authority any Award resulting from such temporary
taking within its respective portion of the rroperty. Notwithstanding anything in this Article 13
to the contrary, any Award or part thereof resulting from the taking of all or any part of the
Residences Parcel shall be paid directly to HUD and no part thereof shall be paid to the
Depository. Such Award or part tiereof paid to/BUD shall be disbursed and used in such
manner as HUD in its sole discretion shall in writing p.evide.

13.3  Taking of Only One Parcel. In the event of (4) ataking (other than a temporary
taking) of a part of the Foundation Parcel Property or Foungation. Owned Facilities only (not

including any Residences Easement Facilities or Residences Parcel Owned Facilities) or (B) a
taking (other than a temporary taking) of a part of the Residences Parcel or Residences Owned
Facilities only (not including any Foundation Easement Facilities or Foundation Owned
Facilities), then, subject to the provisions of Section 13.6 hereof, the Owner of the portion of
the Buijlding or Owned Facilities in which the taking occurred shall repair zn« restore the
remainder of its portion of the Building or Owned Facilities to form an architeciural and
functional whole. Such repair and restoration shall be commenced and pursued to completion
in as timely a manner as practicable under the circumstances and shall be at the sole cost and
expense of the Owner of the portion of the Building or Owned Facilities in which the taking
occurted.  Such Owner shall be entitled to withdraw any Award paid to the Depository by
reason of such taking for application to the cost of said repair and restoration in accordance with
the provisions of Article 17 hereof and to retain any excess not required for such repair and
restoration; provided, however, that the right of any particular Owner to receive a portion of
such excess, if any, shall be subject to the provisions of Section 20.12. If at any time either
Owner so obligated to repair and restore such damage shall not proceed diligently with any
repair or restoration adversely and materially affecting an Easement in favor of the other Owner
or services to be fumished the other Owner under Article S hereof, then (i) the Creditor Owner
may give written notice to the Defaulting Owner specifying the respect or respects in which such
repair or restoration is not proceeding diligently and, if, upon expiration of ten (10) days after
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the receipt of such notice, any such work of repair or restoration is stili not proceeding
diligently, then the Creditor Owner may perform such repair and restoration and may take all
appropriate steps lo carry out the same: or (i) in an Emergency Situation (other than an
Emergency Situation involving solely an economic {oss) the Creditor Owner may immediately
perform such repair or restoration and may take all appropriate steps to carry out the same. The
Creditor Owner in so performing such repair and restoration shall, in accordance with Article 17
hereof, be entitled to withdraw any Award and any other monies held by the Depository as a
result of any such taking, for application to the cost and expense of any such repair or
restoration and shall also be entitied to reimbursement upon demand from Defaulting Owner for
all costs and cxpenses incurred by Creditor Owner in excess of the Award and other monies.
Repair and reseoration under this Section 13.3 constitute Alterations, except that the Owner
performing repair and restoration shall not be required to obtain the other Owner’s consent if
it would not otherwisz be required under Article 14 shall not apply.

13.4 Repair any Restoration by Both Owners. In the event of a taking other than
(A) a temporary taking described in Section 13.2 hereof, (B) a taking described in Section 13.3

hereof, or (C) a taking of all orsulstantially all of the Building or Property, then, subject to the
provisions of Section 13.6 hereof, the Cwners shall cooperate to repair and restore the remainder
of the Building in accordance witii- nians and specifications (hereinafter described) jointly
approved by the Owners and their Mortgegess. Such repair and restoration shall be commenced
and pursued to completion in as timely a ma:uier as practicable under the circumstances and shal}
be performed on behalf of the Owners by a contractor or contractors jointly selected by the
Owners. In the event the Owners fail to agree upoi the selection of a contractor or contractors,
the Owners shall request the advice of the Architect.” 7 after receiving the Architect’s advice,
the Owners cannot agree on a contractor or contractors - then the selection of a contractor or
contractors shall constitute an Arbitrable Dispute. If such repair and restoration is 1o be
performed solely in the Foundation Parcel, then the approval of tie Residences Parcel Owner
shall not be required with respect to the plans and specifications thezefor which do not materially
affect the Residences Parcel Owner and which do not constitute Alteratiuns;, nor shall the consent
of the Residences Parcel Owner be required with respect to the seleciion of a contractor. In
such event, however, the Foundation Parcel Owner, shall consult with tle Residences Parcel

Owner regarding those matters. If such repair and restoration is to be perforied solely in the

Residences Parcel, then the approval of the Foundation Parcel Owner shall not be sequired with
respect to plans and specifications therefor which do not materially affect them ana which do
not constitute Alterations, nor shall the consent of the Foundation Parcel Owner be requuted with
respect to the selection of a contractor. In such event, however, the Residences Parcel Owner
shall consult with the Foundation Parce! Owner regarding those matters. The plans and
specifications for such repair and restoration shall be prepared by the Architect, unless the
Owners shall otherwise agree, subject to the approval of their Mortgagees. Such plans and
specifications shall provide for repair and restoration of the remainder of the Building to form
an architectural and functional whole with such changes in the Building as shall be required by
reason of such taking. If, as a result of such taking, any Easements or covenants under this
Agreement are extinguished or materially impaired, then changes shall be made to provide for
Easements of access, ingress and egress and use of Facilities and for fumishing of services
comparable, to the extent practicable, to Easements created under Articles 2 and 3 hereof and
for the fumnishing of services under Article 5 hereof. The Architect will furnish to each of the
Owners and the Mortgagees a set of such plans and specifications for their approval. Unless the

CRO0/P8937-07_ 811297 11:08 AM 36

16605086




UNOFFICIAL COPY

Owners otherwise agree, the contractor or contractors shall work under the supervision of the
Architect, and the Architect is hereby authorized and directed to instruct the Depository, from
time to time, but only with the prior approval of the Owner in whose portion of the Property
such repair and restoration is being performed, as such repair and restoration progresses, 0
disburse, in accordance with Article 17 hereof, any Award paid to the Depository for application
to the cost and expense of such repair and restoration,

13.5 Excess Award. The Award for any taking described in Section 13.4 shall first
be used to pay for the repair and restoration (including any demolition, repair or restoration
under Seciion 13.6 hereof). Any excess of the Award over the cost of repair and restoration
shall then pe-allocated to an Owner in the same ratio as the apportionment of the Award to
parties with in ‘nterest in such Owner's portion of the Property in any judicial or administrative
proceedings in<onnection with the taking, bears to the apportionment of the Award to the parties
with an interest inthesother Owner's portion of the Property; provided, however, that the right
of the Owners to receive any such excess shall be subject to the provisions of Section 20.12.
If there is no apporticnment in any judicial or administrative proceeding, the Owners shall
petition for such apportionmeni, if possible. Otherwise, the Owners shall negotiate with one
another in good faith to arrive at an allocation to each of such excess based upon the same
general criteria that would have e used in such proceedings to apportion the Award. A
failure to reach agreement shall constituie.an Arbitrable Dispute.

13.6 Demplition. If, as a result of a tzking (other than a temporary taking or a taking
described in Section 13.7 hereof), either the Foandation Parcel Owner or the Residences Parcel
Owner reasonably determines that its portion of tne Ruilding no longer can be operated on an
economically feasible basis, then such Owner shail zict be obligated to repair or restore its
portion of the Building as may be required by Sections 17.3 and 13.4 hereof. However, in such
case, such Owner not repairing or restoring shall demolish, repair or restore its portion of the
Building to the extent, if any, as may be necessary to provide essestial services or structural sup-
port for the other portion of the Building. Such demolition, tepair or restoration shall be
deemed to be a repair or restoration to which the provisions of ‘Farsgraph 13.4 hereof are

applicable.

13.7 Allocation of Award. In the event of a taking of all or substzatiaily all of the
Building or Property, the Award for such taking shall be allocated to the Owners i accordance
with the apportionment made in any final judicial or administrative proceedings in caohnection
with the taking and paid to the Owners in accordance with said apportionment; provided,
however, that the right of the Owners to receive any award and payment shall be subject to the
provisions of Section 20.12.

14
ALTERATI

14.1 Permitted Al ions.

1. An Owner (hereinafter in this Aticle 14, "Altering Owner") may, at any
time, at such Altering Owner's sole cost and expense, make additions,
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improvements or alterations (hereinafter in this Article 14, "Alterations”) o the
part of the Building within such Alering Owner’s portion of the Property.
pravided that such Alterations comply with all of the provisions of this Article 14.
Alterations shal! include relocation of Facilities, which shall be permitted, subject
to compliance with the conditions set forth in this Article 14. Subject to the
provisions of Section 5.6, replacement of Facilities may be made by an Altering
Owner without consent of other Owners. The provisions of this Article 14
governing Alterations do not negate or diminish other provisions of this
Agreement having to do with additions, improvements or alterations expressly
required or permitted in Articles 4, 5, 6, 9 and 13 hereof, which are governed
hy such provisions unless also designated in such Articles as "Alferations” to be
governed by Article 14.

2. Alterations shall not be made without the prior written consent of the other
Owner if such Alterations will:

(i) arang their performance or upon their completion, unreasonably
diminist the benefits afforded to such other Owner by an Easement
or unreasonably interrupt such other Owner’s use or enjoyment of
any Easerert;

(i1) during their peiforinance or upon their completion, degrade or
diminish services ta the other Owner under Article 5,

(iii) increase the costs or expeuascs for which such Owner is or would
be responsible pursuant to Aricle § hereof;

{(iv) alter the facade of the Building; e
(v) increase the width of any facade of the Building beyond the width g:
of such facade of the Building existing as of the date of recording ,.\Jl
this Agreement if not constructed as of the date of this Agreement; '::5
or o
-t
(vi) consist of drilling, coring, chopping, cutting or otherwiic inaking

any opening or hole into any Structural Supports.

3. If, at any time, the Altering Owner proposes to make any Alterations
which require or could possibly require (in the Altering Owner’s reasonable
opinion or the reasonable opinion of the other Owner) the consent of the other
Owner, then before commencing or proceeding with such Alterations, the
Altcring Owner, at its own cost, shall deliver to such other Owner a copy of the
plans and specifications showing the proposed Alterations and a reference to this
Section 14.1. An Altering Owner inay also at any time request confirmation from
the other Owner that its consent is not required with respect to proposed
Alterations, if such Alterations do not require its consent and such confirmation
shall be given within ten (10) business days after the request is made. No
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response during such ten day period shall be deemed confirmation. If such other
Owner consents to such Alterations or does not respond within a reasonable time
perind after receipt of plans and specifications, the Altering Owner may proceed
to make its Alterations substantially in accordance with said plans and
specifications. The Owner whose consent ts requested will not unreasonably
delay its response, having in mind the scope and complexity of the proposed
Alterations, and in any event shall make a good faith effort to respond to the
Altering Owner within thirty (30) days after its receipt of said plans and specifica-
tions from the Altering Owner showing proposed Alterations. If, in the good
faith opinion of the other Owner, the Altering Owner has violated or will violate
the provisions of Section 14.1, then such Owner (the "Objecting Party") believing
a_violation exists shall notify the Altering Owner of its opinion that the
Alierations or proposed Alterations violate or will viclate the provisions of
Section-14.1, hereof, and shall specify the respect or respects in which its
provisions are or will be violated. If the Objecting Party in good faith asserts a
violation of Section 14.1, then the Altering Owner shall not commence with the
Alterations o proceed with the Alterations, if already commenced, until the
matter has been resclved (except in an Emergency Situation). In addition to any
other legal or equitabe rights or remedies to which the Objecting Party may be
entitled by reason of ax Altering Owner's violation or tikely violation of the
provisions of this Section 14.1. the Objecting Party shall be entitled to seek and
obtain injunctive relief to etjoin any such violation.

4, If any matter arises betwserthe Foundation Parcel Owner and the
Residences Parcel Owner with respect«v whether any Alterations or proposedc-c
Alterations violate the provisions of Secion 14,1, then such Owner may submit ’ 4
such matter to the Architect for its advice, and the Architect shall render its J
opinion whether the Alterations or proposed Aitecvions violate the provisions of
Section 14.1 hereof.

5. The Foundation Parcel Owner and the Resideuces-Parcel Owner, in
making Alterations, shall (i) perform all work in a good and ‘vorgmanlike manner
and in accordance with gond construction practices, (ii) comply ' with all Laws,
including, without limitation, the City of Chicagoe Building Code, ard (iii) comply
with all of the applicable provisions of this Agreement, Each Owner shall, to the
extent reasonably practicable, make Alterations within its portion of the Building
in such a manner and at times so as to minimize any noise, vibrations,
particulates and dust infiltration or other disturbance which would disturb an
occupant or occupants of the other portion of the Building, but such Owner shall
not be liable in any event for damages as a result of any such disturbance (as
apposed to physical damage to property) normally incidental to construction, The
foregoing restriction on damages shall not restrict an Owner’s right tc seek and
obtain injunctive relief from unreasonable disturbances, which shall not include
normal construction activities in a mixed-use building. An Altering Owner may
perform work during any hours permitted by applicable Law. However, if
requested by the Owner who would otherwise suffer unreasonable disturbance and
who pays all costs associated with work at times other than normal business
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hours, including overtime and delay costs, the Altering Owner shatl not
unreasonably refuse to perform work outside normal business hours.

14.2  Building Permits. Applications for building permits to make Alterations shall
be filed and processed by the Altering Owner without the joinder of the other Owner in such
application, unless the City of Chicago or other government agency having jurisdiction thereof
requires joinder of the other Owner. An Altering Gwner shall send copies of any building
permits to the other Owner at such other Owner's request. If joinder by the other Owner not
making Alterations is so required, said Owner shall cooperate in executing such application or
other instzuments as may be necessary to obtain the building permit; provided, however, the
Altering Gwner shall indemnify and hold harmless the other Owner from and against any and
all loss, Hakility, claims, judgments, costs and expenses arising out of the other Owner's
execution of thie application, permit or other instrument. If an Owner fails to execute said
application or instruments when required hereunder to do so, the other Owner is hereby irre-
vocably appointed attariey-in-fact of the other Owner (such power of attorney being coupled
with an interest) to eaecute said application or instruments on behalf of such other Gwner.
Notwithstanding anything in'tiss Article 14 to the contrary, any Owner being indemnified or
held harmless by the Residences Parcel Owner shall have no claim or lien and shall not in the
future assert any claim or lien otror-against the "Project” (as such term is defined in the Loan
Documents) except with respect to the “Residual Receipts” (as such term is defined in the Loan
Documents) thereof, and then only to the’t xient permitted in writing by HUD. Further, no other
Owner is or shall be appointed or act as atwomey-in-fact for any purpose for the Residences
Parcel Owner unless HUD gives its prior writien ¢onsent upon specific written request to so do.

14.3 No Liens. An Owner performing any work-required or provided for under this
Agreement shall include in any construction contract a provision pursuant to which the contractor
recognizes the separate ownership of the Residences Parcel, an< agrees that any lien rights which
the contractor or subcontractors have under the Mechanics’ Lieas Act set forth in Chapter 82
of the Ilinois Revised Statutes (said Act and any successors thereto, thz "Mechanics' Lien Act")
shall only be enforceable against the portion of the Building or Property owned by the Altering

QOwner.,

15
ESTOPPEL CERTIFICATES

15.1 Estoppel Certificates. Each Owner shall, from time to time, within ten (10) days
after written request from the other Owner or a Mortgagee or prospective transferee of such
Owner, execute, acknowledge and deliver to the requesting party, a certificate ("Estoppel

Certificate") stating:

l. That the terms and provisions of this Agreement are unmodified and are
in full force and effect or, if modified, identifying such modifications;
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2. Whether, to the knowledge of the Owner executing the Estoppel Centifi-
cate, there is any existing default under this Agreement (or grounds therefor after
giving the requisite notice hercunder) by the requesting Owner and, if so,
specifying the nature and extent thereof,

3. Whether there are any sums (other than those arising out of the normal
course of operation of the Building within the previous nirety (90) days) which
the Owner executing such Estoppel Certificate is entitled to receive or demand
from the requesting Owner, and if there is any such sum, specifying the nature
and amounts thereof,

4, Whether the Owner executing the Estoppel Certificate has performed or
is, nerforming work other than services pursuant to Article 5 hereof, the cost of
whirti such Owner is or will be entitled to charge in whole or in part to the
requesting Owner under the provisions hereof, but has not yet charged to such
requesting, Cwner, and if there be any such work, specifying the nature and extent
thereof and the projected amount to be paid by the requesting Owner;

5. The nature and extent of any setoffs, claims, counterclaims or defenses
then being asserted o/ capable of being asserted (after giving the requisite notice,
if any, required hereuader), or otherwise known by the Owner, against the
enforcement of the request'ng Owner's rights hereunder,

6. The total amount of all fiens beirg asserted or capable of being asserted
(after giving the requisite notice, i «ny, required hereunder) by the Owner
executing the Estoppel Certificate under the provisions of this Agreement
describing the applicable provision or provisions and the details of any such lien
claim,

7. Whether the Owner executing the Estoppel Ceruficate has requested that
a matter be submitted to arbitration, which matter nas ot been discharged,
released or otherwise resolved, and if so, a copy of any suehi-notice or notices
shall be delivered with the Estoppet Certificate,

8. The nature of any arbitration proceeding or finding under Ariicle 11 made
within the ninety (90) days preceding the date of such Estoppel Certiiicate,

9. The current address or addresses to which notices given to the Owner
executing such Estoppel Certificate are required to be mailed under Article 19

hereof; and

10.  Such other facts or conclusions s may be reasonably requested.
Notwithstanding anything in this Article 15 to the contrary, the Residences Parcel Owner shall

have twenty (20) days after written request from the other Owner or a Mortgagee or pruspective
transferee, to execute, acknowledge and deliver to the requesting party, an Estoppe! Certificate
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and such Estoppel Certificate shall be of no force or effect unless consented to in writing by
HUD.

16
DEPOSITORY
16.1 Appointment of Depository. A Depository shall be appointed in the manner

hereinafter provided to receive insurance proceeds and condemnation Awards, to disburse such
monies apd to act otherwise in accordance with the terms and provisions of this Agreement. The
Depositoryshall be appointed by the Owners jointly, and shall be one of the then five (5) largest
banks or trusi ¢companies (measured in terms of capital funds) with principal offices in Chicago,
Illinois. The Denository shall be entitled to receive from each of the Owners said Owner’s
equitable share of the Depository's reasonable fees and expenses pursuant to written agreement
with the Owners for acting as Depository, and may retain said fees and expenses, free of trust,
from monies held by it. Any. Depository appointed to act hereunder shall execute an agreement
with the Owners accepting ssir appointment and setting such fees and expenses in such form as

the Owners and HUD shail agre:.

16.2 Liability of Depository. ) The Depository shall not be liable or accountable for
any action taken or disbursement made 11 good faith by the Depository. except that arising from
its own negligence. The Depository’s reliarce upon advice of independent competent counsel
shall be conclusive evidence of good faith, buisiiall not be the only manner in which good faith
may be shown. The Depository shall have no affiraative obligation to prosecute a determination
of the amount of, or to effect the collection of, any ias:rnce proceeds or condemnation Award
or Awards unless the Depository shall have been given an-express written authorization from
the Owners; provided that if only one Owner is entitled to said insurance proceeds or
condemnation Award or Awards, then said Owner may authoriz the Depository to so proceed.
[n addition, the Depository may rely conclusively on any certificaie furnished by the Architect
to the Depository in accordance with the provisions of Section 17.1 héreof and shall not be liable
or accountable for any disbursement of funds made by it in reliance upon such certificate or

authorization.

16.3 Interest on Depesited Funds. The Depository shall have no obligziion to pay
interest on any monies held by it unless the Depository shall have given an expiess written
undertaking to do so; or, unless both Owners for whose benefit monies are being held have
requested have concurred, in connection with a specified deposit of funds with the Depository,
that the Depository undertake to do so. However, if the monies on deposit are not held in an
interest-bearing account pursuant to an agreement among the Depository and both Owners, then
the Depository, within thirty (30) days after request from both Owners given to the Depository,
shall purchase with such monies, to the extent feasible, negotiable United States Government
securities payable to bearer and maturing within one (1) year from the date of purchase thereof,
except insofar as it would, in the good faith judgment of the Depository, be impracticable to
invest in such securities by reason of any disbursement of such monies which the Depository
expects to make shortly thereafter, and the Depository shall hold such securities in trust in
accordance with the terms and provisions of this Agreement. Any interest paid or received by
the Depository on monies or securities held in trust, and any gain on the redemption or sale of
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any securities, shall he added to the monies or securities so held in trust by the Depository.
Unless the Depository shall have undenaken to pay interest thereon, monies received by the
Depository pursuant to any of the provisions of this Agreement shail not be mingled with the
Depository's own funds and shall be held by the Depository in trust for the uses and purposes

herein provided.

16.4 Indemnification of Depository. In consideration of the services rendered by the
Depository, the Owners jointly and severally hereby agree to indemnify and hold harmless the
Depository from any and all damage, liability or expense of any kind whatsoever (including, but
not limited. to, reasonable attorneys’ fees and expenses) incurred in the course of the
Depository's duties hereunder or in the defense of any claim or claims made against the
Depository by ~cason of its appointment hereunder, except where due to the negligence of the
Depository or actions not taken in good faith by the Depository. Notwithstanding anything in
this Section 16.4 1o the contrary, any Depository being indemnified or held harmless by the
Residences Parcel Owaer shall have no claim or lien and shall not in the future assert any claim
or lien on or against the "Project” (as such term is defined in the Loan Documents) except with
respect to the "Residual Reccipis® (as such term is defined in the Loan Documents) thereof, and

then only to the extent permitted in-writing by HUD.

16.5 Resignation of Depesityry.  The Depository may resign by serving not less than
sixty (60) days’ prior written notice on-ip= Owners and Mortgagees. Within thirty (30) days
after receipt of such notice, the Owners joint'y shall appoint a substitute who qualifies under
Section 16.1 hereof, and the Depository shail-transfer all funds, together with copies of all
records, held by it as Depository to such substituic, at which time its duties as Depository shall
cease. If the Owners shall fail to appoint a substicwre  within said thirty (30) days, the
Depository may deposit such funds with either a court of competent jurisdiction or with a bank
or trust company in Chicago, Illinois, who qualifies under Sestion 16.1 hereof.

17

DISBURSEMENTS OF
FUNDS BY DEPOSITORY

17.1 Disbursement Requests.

L Each request by the Architect acling pursuant to the provisions of this
Agreement for disbursement of insurance proceeds, any Award or other funds for
application to the cost of repair, restoration or demolition (the "work") shall be
accompanied by a certificate of the Architect or another Person having knowledge
of the facts reasonably acceptable to the Owners and their Mortgagees dated not
more than ten (10) days prior to th: date of the request for any such
disbursement, and accompanied by a written consent from HUD, stating the
following in its professional judgment based on perioadic observations of the work:

(a) That the sum requested has either (a) been or will be paid by or on
behalt of an Owner (in which event the cenificate shall name such
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(b

(c)

(d)

(i)
(iD)

(ili)
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Owner) or by or on behalf of the Owners (in which event the
certificate shall specify the amount paid by each respective
Owner), or (b)is justly due to contractors, subcontractors,
materialmen, engineers, architects or other persons (whose names
and addresses shall be stated) who have rendered or furnished
certain services or materials for the work; such cenificate shall
also give a brief description of such services and materials and the
principal subdivisions or categories thereof, the respective amounts
so paid or due to each of said persons in respect thereof and shall
state the progress of the work up to the date of said certificate and
any other information required by the Mechanics™ Liens Act and
any title insurer affording coverage against mechanics’ liens;

That the sum requested, plus all sums previously disbursed, does
not exceed the cost of the work actually in place up to the date of
sich certificate plus the cost of materials supplied and actually
stozed on site;

That no part of the cost of the services and materials described in
the certificile has been the basis of the withdrawal of any funds
pursuant to any previous request or is the basis of any other
pending request for funds; and

Other information which raay from time to time be required by the
Mortgagees which is custorcarily required by mortgagees of
comparable first-class residersial or office buildings, as may be
agreed to by Owners,

compliance with the provisions of Section 17.1(1). and

receipt of contractors’ and subcontractors’ swo:n statements
required under the Mechanics’ Liens Act accompanied Uy partial
or final waivers of lien, as appropriate, and any other infurmation
required by any title insurer affording coverage against mechanics’
liens from the persons named in the sworn statement, and

approval by the title insurer and the Owners and the Mortgagees
of the lien waivers and other documentation, and the willingness
of the title insurer to issue an endorsement (satisfactory to the
Owners) and the Mortgagees) insuring over possible mechanics’
lien claims relating to work in place and the continved priority of
the liens in favor of the Mongagees,

the Depository shail, out of the monies so held by the Depository, pay or cause to be
paid ta the Owners, contractors, subcontractors, materialmen, engineers, architects and
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other persons named in the Architect’s certificate and contractors’ and subcontractors’
sworn statements the respective amounts stated in said certificate and statements due
them. Notwithstanding the foregoing, either of the Owners, or HUD or the Depository
may require that disbursements be made through the usual form of construction escrow
then in use in Chicago, Illinois, with such changes as may be required to conform to the
requirements or provisions of this Agreement. The Depository may rely conclusively.
with respect to the information contained therein, on any centificate fumished by the
Architect to the Depository in accordance with the provisions of this Section 17.1 and
shall not be liable or accountable for any disbursement of funds made by it in reliance
upor.such cerntificate or authorization.

17.2° 2o Lien or Consent by Contractor. No contractor, subcontractor, materiaiman,

engineer, architect Hr any other person whatsoever, other than the Owners and the Mortgagees,
shall have any interest in or right to or lien upon any funds held by the Depository. The
Owners, with the consenr of the Mortgagees, may jointly at any time provide for a different
disposition of funds than'tnat provided for in this Agreement, without the necessity of obtaining
the consent of any contracior, ssubcontractor, materialman, engineer, architect or any other
person whatsoever, If at any hme ne Owners, with the consent of the Mortgagees, shall jointly
instruct the Depositorv in writing-with regard to the disbursement of any funds heid by the
Depository, then the Depository shaiidisburse such funds in accordance with said instructions
and the Depository shall have no liability «o-anyone by reason of having so disbursed said funds
in accordance with said instructions.

18
ARCHITECT

18.1 Appointment of Architect. Subject to the written corzznt of HUD, the Owners
shall jointly appoint a firm consisting of both architects and engineess (or a firm of architects
and a firm of engineers agreeing to act jointly hereunder) experienced in the design and
operation of structures similar to the Building to serve under and pursuant to the terms and
provisions of this Agreement (the "Architect”). The Architect shall, upon 1ts ppointment,
execute an agreement with the Owners substantially in the form of The Americai institute of
Architects ("AIA") then-standard form agreement between owners and architects for cezignated
services, which agreement shall incorporate those services necessary to implement the provisions
of this Agreement and shall provide that the Owners may cause the then serving Architect to be
replaced without cause upon thirty (30) days’ prior written notice. The Owners jointly, with the
written consent of the Mortgagees, may replace the Architect for any reason. Either Owner also
may cause any Architect to be replaced, and the other Owner shall be deemed to have consented
to such replacement, if it demonstrates to the other Owners that such then-serving Architect has
failed to perform its duties hereunder diligently or competently. If the Owners do not jointly
desire to replace the Architect, then the Owner desiring replacement of the Architect shall setve
notice upon the other Owners and the Mortgagees requesting the removal of the then-serving
Architect, which notice shall set forth with specificity the respect or respects in which such
Architect shall have failed to perform diligently or competently. If, in the opinion of the Owner
or Montgagees receiving such notice, the Owner desiring 1o replace the Architect is not entitled
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to require the appointment of a new Architect pursuant to this Section 18.1, the Owner or
Mortgagee receiving such notice and objecting to the appointment of @ new Architect shall notify
the other Owners and Mortgagees of its objection in writing within fifteen (15) days after receipt
of such notice from the requesting Owner. If, within thirty (30} days after receipt by the Owner
desiring to replace the Architect of such objection, the Owners do not resolve their differences
(subject to the approval of their Mortgagees), then the dispute shall constitute an Arbitrable
Dispute. The Architect sought to be replaced may give evidence or otherwise participate in the
arbitration proceeding, but said proceeding shall aot serve any purpose other than the purpose
of determining whether an Owner is entitled to have the Architect replaced. Any Architect
acting herevsider shall have the right to resign at any time upon not less than ninety (90) days’
prior written notice to the Owners and the Montgagees.

8.2 Neiics_of Submission of Dispute to Architect. In any instance when the
Architect serving pursuzat to Section 18.1 hereof is authorized by this Agreement to advise the
Owners concerning anydispute or matter, the Owner involved in such dispute or matter may
submit the same to the Architect. The Owner submitting such dispute or matter shall
simultaneously give written aotice of the submission of such dispute or matter to the other
Owner involved in such dispute anc the Mortgagees. The Architect shall, except in an
Emergency Situation, afford each Gwrer involved in any dispute or matter, and any attorney or
other represemtative designated by sucn Owner or the Mortgagees, an opportunity to furnish
information or data or to present such party’s views. The Architect shall not be liable for any
advice given by it hereunder, or for any other action taken by it hereunder, in good faith and
in the absence of negligence. No advice given by the Architect under this Agreement shall be
binding on the Owners, and an Owner may accept or.«eject such advice.

18.3 Replacement of Architect. If any new Architect is appointed hereunder, and if
the Architect being replaced is then engaged in the resolution of any dispute or matter
theretofore submitted hereunder, or if the Architect being replased is then engaged in the
preparation of any plans and specifications or in the supervision of an} work required hereunder
or pursuant hereto, then, if the Owners so choose, subject to the consent of the Mortgagees, the
Architect being replaced shall continue to act as Architect with respect, and only with respect,
to such pending dispute or matter or the completion of such preparaiion of plans and
specifications or supervision of any such work.

18.4  Architect’s Fees. The Architect shall be paid a reasonable fee for any services
rendered hereunder and shali be reimbursed for reasonable and necessary expenses incurred in
connection therewith, and each Owner shall pay its equitable share of such fees. In this regard,

in any instance when the Architect shall, in accordance with any of the provisions of this

Agreement, render services in connection with the preparation of plans and specifications or the
supervision of repair, restoration or demolition of the Building or any part thereof, the fees and
expenses of the Architect shall be considered as costs and expenses of such repair, restoration
or demolition, as the case may be, and shall be paid in the same manner as other costs and
expenses of repair, restoration and demolition under the provisions of this Agreement pursuant
to which the Architect is performing such services. If either Owner shall fail to pay its allocable
share of any fees or expenses of the Architect within thirty (30) days after receipt of any invoice
therefor from the Architect, then the other Qwner may pay the same and the Owner failing to

0860/93%37-07_ /1297 11:08 AM

16605086




UNOFFICIAL COPY

pay shall, within thirty (30} days after written demand for reimbursement, reimburse the other
Owner for any such payment.

19

NOTICES AND APPROVALS

19.1 Notice tg Parties. Each notice, demand, request, consent, approval, disapproval,
designation.ar other communication (all of the foregoing are herein referred to as a "notice")
that an Owncr. is required, permitted or desired to give or make or commiutnicate {o the other
Owner shall ‘bz in writing and shall be given or made or communicated by personal delivery,

written telecomruurication (such as telex or facsimile telecopy) or by United States mail
addressed as follows:

[f to the Foundation

Parcel Owner: ¢/o Bethel New Life, Inc.

367 North Karlov
Chicago, Illinois 60624
Fax: (773) 826-572%
Attn: Lawrence Grisham

and to any Mortgagee which has complied witl thic notice provisions of Section 20.12 hereof

If to the Residences

Parcel Owner: ¢/0 Bethel Neys Life, Inc.

367 North Karlov
Chicago, Illinois £0624
Fax: (773) 826-5728
Attn; Lawrence Grisham

and t0: United States Department of Housing

and Urban Devefopment
77 West Jackson Boulevard
Chicago, Illinois 60604
Fax: (312) 353~ 956 3
Attn:  Director of Multi-Family Housing/
Project No. 07-EED67

and to any other Mortgagee which has compiied with the notice provisions of Section 20,12
hereof.

Any Owner may designate a different address or additional addresses from time to time,
provided however it has given at least ten (10} days' advance notice of such change of address.

Failure to give notices to an Owner's or Mortgagee's counsel identified above shall not render
notice to an Owner invalid or ineffective. If either of the aforesaid Owners shall cease to be
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the "Owner” or Mortgagee of its respective portion of the Building, and the succeeding Owner
of that portion of the Building shall fail to give a notice of change of address, then notices may
be sent to any one of the following: (i) to the last Owner of record disclosed to the Owner giving
notice, (ii) to "Owner of Record" at the street address for that Owner's portion of the Building
as designated by the U.S. Postal Service (or by the successor of the U.S. Postal Service) or
City of Chicago department or agency having jurisdiction over City of Chicago addresses, or
(iii) to the grantee at the address shown in that last recorded conveyance of the portion of the
Building in question. Unless specifically stated to the contrary elsewhere in this Agreement, any
notice shall be deemed to have been given, made or communicated, as the case may be, (i) upon
delivery in the case of personal delivery or immediate written telecommunication, or (ii) on the
date thre¢ (1) days after the same was deposited in the United States mail, properly addressed,
with postage thereon fully prepaid. However, all notices relating to (i) defaults or claims of
default underhis-Agreement, (ii) change of notice address, or (iii) request arbitration shall be
made by personai eiivery or forwarded by registered or certified mail, return receipt requested.

19.2 Multiple Gwners. If at any time the interest or estate of the Foundation Parcel
Owner or the Residences Farce! Owner shall be owned by more than one Person (hereinafter
collectively referred to as "mulitiplc-owners"), the multiple owners shall give to the other Owners
a written notice, executed and acknowledged by all of the multiple owners, in form proper for
recording, which shall (a) designate-one Person, having an address in the State of Illinois to
whom shall be given, as agent for all o :e multiple owners, all notices thereafter given to the
multiple owners, and (b) designate such Fersanas agent for the service of process in any action
or proceeding, whether before a court or by arhitration, involving the determination or enforce-
ment of any rights or obligations hereunder.

%

20 &

|

GENERAL =

» iy

i

20.1 Cooperation of Qwners. In fulfilling obligations and exzicising rights under this o

Agreement, each Owner shall cooperate with the other Owner to promote the eificient operation
of each respective portion of the Building and the harmonious relationship aipong the Qwners
and to protect the value of each Owner’s respective portion, estate or interest in.inz Buiiding.

20.2 Severability. The illegality, invalidity or unenforceability under law of any
covenant, restriction or condition or any other provision of this Agreement shall not impair or
affect in any manner the validity, enforceability or effect of the remaining provisions of this

Agreement.

20.3 Headings. The headings of Anticles and Sections in this Agreement are for
convenience of reference only and shall not in any way limit or define the content, substance or
effect of the Articles or Sections.

20.4 Amendments to Agreement. Except as otherwise provided in this Agreement,
this Agreement may be amended or terminated only by an instrument signed by the then
Foundation Parcel Owner and the then Residences Parcel Owner (and consented to by their
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Mortgagees). Upon substantial completion of the Building, the parties shall cooperate in good
faith to record an amendment to this Agreement to create. vacate and otherwise conform thie
Easements granted hercunder to those created pursuant to the “as built" plans and specifications
for the Building, to the extent of any conflict therewith,

20.5 Term. The covenants, conditions and restrictions contained in this Agreement
shall be enforceable by the Owners and their respective successors and assigns for the term of
this Agreement, which shall be perpetual (or if the law provides for a time limit on any
covenant, condition or restriction, then such covenant, condition or restriction shall be
enforceatste) for such shorter period), subject to amendment or termination as set forth in
Section 20 4. _If the law provides for such shorter peried, then upon expiration of such shorter
period, said covenants, conditions and restrictions shall be automatically extended without further
act or deed of the Cwners, except as may be required by law, for successive periods of twenty
(20) years, subject ts grnendment or termination as set forth in Section 20.4,

20.6  Constructicanf Agreement. The provisions of this Agreement shali be construed
to the end that the Building shall remain a first-class residential and office property.

20.7 Abandonment of €osements. Easements created hereunder shall not be
presumed abandoned by non-use or the-wccurrence of damage or destruction of a portion of the
Building subject to an Easement unless the Owner benefited by such Easement states in writing
its intention to abandon the Easement provided the consent of the Mortgagees shall also be
required with respect to any such abandonmens.

20.8 Applicable Laws. The parties hereto’2Cknowledge that this Agreement and all
other instruments in connection herewith have been ncgotiated, executed and delivered in the
City of Chicago, County of Cook, State of Illinois and the Unrited States of America. This
Agreement and said other instruments shall, in all respects, be governed, construed, applied and
enforced in accordcnce with the laws of the State of Ilinois, incloding without limitation,

matters affecting title to all real property described herein.

20.9 Names. The Foundation Parcel Owner shall have a non-exclusiveaight to use the
name "Beth-Anne Foundation." The Residences Parcel Owner shall have a nor-exclusive right
to use the name "Beth-Anne Residences” as the name of the Residences Parcel." Fach of the
Owners shall have the right to change the name of their respective portions of the Building.

20.10 Ng Third-Party Beneficiary. This Agreement is not intended to give or confer
any benefits, rights, privileges, claims, actions or remedies to any person or entity as a third

party beneficiary (except the Mortgagees) under any Laws or otherwise.

20.1) Incorporation. Each provision of the Recitals to this Agreement and each Exhibit
attached hereto is hereby incorporated in this Agreement and is an integral pant hereof.

20.12 Notice to Mortgagees; Rights of Mortgagee.

1 The term "Montgage” as used herein shall mean any mortgage (or any
trust deed) given primarily to secure the repayment of money owed by the
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mortgagor. The term "Loan Documents” shall include the Mortgage and other
security given by the Residences Parcel Owner to insure the maintenance of the
Residences Parcel as residential housing for low-income elderly persons pursuant
to Section 202. The term "First Mortgage" shall mean a Morgage that is
superior to all other consensua! liens and encumbrances, and shall include the
Mortgage securing the Residences Parcel Owner's repayment obligations under
the Capital Advance,

2, If a Mortgagee shall have served on the Owners, by personal delivery or
by registered or certified mail return receipt requested, a written notice specifying
the name and address of such Mortgagee, such Mortgagee shall be given a copy
ni 2ach and every notice required to be given by one party to the others at the
sameiime as and whenever such notice shall thereafter be given by one party to
the oihérs, at the address Jast furnished by such Mongagee. HUD and any
Mortgager. 25 of the date of this Agreement shall be deemed to have properly
delivered to i Owners a writlen notice specifying its name and address. No
notice thereafter given by either party shall be deemed to have been given unless
and unti a copy therecf shall have been given to HUD and any Mortgagee which
has given notice as aforsaid. If a Mortgagee so provides or otherwise requires,
and notice thereof is giver by the Morgagee as provided above:

(a) the proceeds af any claim under an insurance policy or condem-
nation Award requir.d to be delivered to an Owner shall, upon
notice from a Mortgagee, be delivered to such Owner's Mortgagee
to be disbursed by the Marigagee to the Depository in accordance
with the provisions of this.sgrecment,

(b} If an Owner shall fail to appoint-a: arbitrator or otherwise take
any action as may be required or permatred under this Agreement
with respect to arbitration, such appointmreni-or action as otherwise
would have been permitted by that Owner may be taken by its
Mortgagee and such appointment and action shall be recognized in
all respects by the other Qwner.

20.13 Binding Effect. The Easements, covenants and restrictions created under this
Agreement shall be binding upon and inure to the benefit of all parties having or acquiring any
right, title or interest in or to any portion of, or interest or estate in, the Property, and each of
the foregoing shall run with the land.

21
LIMITATION OF LIABILITY
21.1 Limitation of Liability. The liability under this Agreement of an Owaner shal)

be fimited to and enforceable solely against the assets of such Owner constituting an interest in
the Property or Qwned Facilities (including insurance and condemnation proceeds attributable
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ta the Property and Owned Facilities and including, where the Owner is a trustee of a {and trust,
the subject matter of the trust) and not other assets of such Owner, except as hereinafter

provided in this Section 21.1 and in Sections 0.1 and 10.2.

21,2 Transfer of Qwnership. If an Owner shall sell, assign, ransfer, convey or
otherwise dispose of its portion of the Property (other than as security for a loan 1o such
Owner}, then (a) such Owner shall be entirely freed and relieved of any and all covenants and
obligations arising under this Agreement which accrue under this Agreement from and after the
date such Owner shall so sell, assign, transfer, convey or otherwise dispose of its interest in
such portisn of the Property, and (b) the Person who succeeds to the Qwner's interest in such
portion of the Property shall be deemed to have assumed any and all of the covenanis and
abligations arisizip under this Agreement of such Owner therctofore accruing or which accrue
under this Agreement from and after the date such Owner shall so sell, assign, transfer, convey
or otherwise disposc #1 its interest in such Property.

1 d

RIG) OF FIRST REFUSAL

22.1 Ri fFi fusal. Sc lone as HUD is an Owner or a Monigagee, if at any
time the Foundation Parcel Qwner desires 1 sell Lots 7, 7*, 7A and/or 7B, the Foundation

Parce! Owner may only do so pursuant to an Offer as defined below. An Offer for purposes of
this Article 22 is defined as a legitimate uncondit:ona! offer to purchase the Property from a
bona fide unrelated third-party accompanied by a proposed purchase and sale agreement
(the "Offer Agreement”) identifying the offeror's intender:use of the property being offered for
sale (the "Sale Property"), and a cashier’s or certified check for.at least 5% of the proposed
purchase price. If the Foundation Parcel Owner receives and dicsires to accept an Offer, the
Foundation Parcel Owner shall promptly notify the Residences Parcéi Owner thereof as well as
any Mortgagees, including HUD, and provide the Residences larcal Owner, and any
Mortgagees. a complete and fully legible copy of the Offer Agreemeni, accompanied by the
Foundation Parcel Owner’s irrevocable statement that ii is prepared to sell the $ale Property,
upon the terms contained in the Offer Agreement (collectively, the "Offer Notice"), and the
Residences Parcel Owner shall have the right of first refusal to purchase the Saie Pioperty in
accordance with this Article 22. Witiin 30 days of receipt of the Offer Notice, the Kesidences
Parcel Owner shall notify the Foundation Parcel Owner whether the Residences Parce} Owner
elects to exercise its right to purchase the Sale Property as set forth above. If the Residences
Parcel Owner notifies the Foundation Parce! Owner that it does not wish to exercise its right to
purchase the Sale Property or if the Residences Parcel Owner fails to respond within said 30 day
period. the Foundation Parcel Owner may proceed to close the proposed sale upon the terms of
the Offer Agreement, provided that such sale may only be closed on terms at least as favorable
as those contained in the Offer Agreement and the sale may only be made to the Purchaser
identified therein. If such sale is not closed in such manner within ninety (90) days of the date
that the Foundation Parcel Owner delivers the Offer Notice to the Residences Parcel OQwner,
then, prior to any sale of the Sale Property, the Foundation Parcel Owner shall first notify the
Residences Parcel Owner and the procedure set forth in this Article 22 shall apply. 1If the
Residences Parcel Owner elects to exercise its right of first refusal pursuant to this Amicle 22,
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the Residences Parcel Qwner shall so notify the Foundation Parcel Owner within the 30 day
period, whereupon the Residences Parcel Owner shall purchase and the Foundation Parcel
Owner shall sell the Sale Property upon the same terms and conditions as are contained in the
Offer Agreement, provided that: (i) the Residences Parcel Owner shall not be obligated to
deposit any eamest moneys thereunder: and (ii) the date of such closing of such purchase and
sale shall be the later of the date of closing set forth in the Offer Agreement or 30 days after the
last date on which the Residences Parcel Owner is allowed to notify the Foundation Parcel
Owner of itc exercise of the right of first refusal hereunder. If the closing of the Sale Property
does not occur as provided in the previous sentence, then the Foundation Parcel and the Sale
Property snce again shall be subject to the provisions of this Article 22.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement the day and
year first above written,

BETH-ANNE FOUNDATION, an Illinois
not for proﬁ! corporation

By zc M/éé[ W*f

Nama DY '

1-—v

Title:_lf %] ff’( e

P TH-ANNE RESIDENCES, an lllinois
not «o”* profit corporatipn

_&m , {/g[m

;0Kb

Nama
Title:

166
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STATE OF ILLINOIS )
) SS.
COUNTY OF COOK )

L. Richard F. Klawiter, a Notary Public, in and for said County, in the State aforesaid,
do hereby centify, that Mary Nelson, as the President of Beth-Anne Foundation, an Illinois not
for profit corporation, who is personally known to me to be the same person whose nare is sub-
scribed to the foregoing instrument as such President, appeared before me this day in person and
acknowledged that (sihe signed and delivered said instrument as their own free and voluntary
act and as the free and veluntary act of said corporation, for the uses and purposes therein st
forth.

GIVEN.wader my hand and Notarial Seal, this 20th day of January, 1998,

- W WL

\Votary Public

My Commission Expires:

RICHARD F

ATE
ay PUmIC. 51 B
f‘ L‘A‘:’TC,‘:(JMW SIONE xPRi 9 1081

16609()545
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STATE OF )
) S8,
COUNTY OF )

I. Richard F. Klawiter, a Notary Public in and for the County and State aforesaid, do
hereby certify that Mary Nelson, as the President of Beth-Anne Residences, an Illinois not for
profit corporation, who is personally known to me to be the same person whose name is
subscribed to the foregoing instrument as such President, appeared before me this day in person
and acknowiedged that (s)he signed and delivered said instrument as their own free and vol-
untary act.’and as the free and voluntary act of said corporation, for the uses and purposes

therein set Torth,

GIVEN uncer my hand and Notarial Seal this 20th day ofJanuary, 1998.

(/m(

Notary Public

My Commission Expires:

OFFICIAL SEAL
RICHARD F KL awiTER

MATARY pum ic. s
- STATE OF 1
My LOMMISSION fXﬁRfS:Ode!;(';l:

Cow

15605080
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CONSENT OF MORTGAGEE f:/f )i Q)

: : A ,
The United States Department of Housing and Urban Development, holder of the
mortgage dated as of January 1, 1998, hereby consents to the exccution and recording of the
attached Agreement subject to the terms and conditions contained herein.

NV . :
M WITNESS WHEREOF, HUL has caused this instrument to be signed
by its duly 2uthorized officers on its behalf this 20th day of January, 1998.

gailiit s IAIL L
ff W N A z.fﬁ)/nxf,{/’
| D, [Pl L AT

b Gt (1

1p sl B A

Title: LU fod 7 {7 J40
AL [P

By:
Te!
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)
) SS.
COUNTY OF / LA )

ZJV( // %jt \/Uu’cv __,aNo bjic in and for the County and
State aforas{d do hereby centify that i/{x{/w /f te.c 2o of the United States
Department’ of Housing and Urban Development appeared befon. me this day in person and

acknowiedged that he/she signed, sealed and delivered said instrument as their free and voluntary
act, and a5-the free and voluntary act of the United States Department of Housing and Urban

Development, for the uses and purposes therein set forth.

GIVEN under-my hand and Notarial Seal thts‘;ﬂ /i 1 day o{’/}Z’Ld”/gd’f "3. , 1998,

Vot ch// Z«éz “

Notary Pl]bhc !

STATE OF _£.

T VAT AT ’
‘J"-."iﬁ. B \4&{”( i‘]’
TR R \L '. l T['\q"""

i
S

My Commission Expires: _{>:x: 2t " i

9
5'//5('9(
"’1

1840/98977-07 812197 11:08 AM




UNOFFIGIAL, COPY

£aHBIT tA°
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FOR THE BENEFIT OF BETH-—-ANNE FOUNDATION
IN BETH-ANNE SUBDIVISION

LOWER LiMiTS = 32,33 C.C.0., UPPER UMITS = 4495 C.C.D.

AREA = 130 SQ. FT. or .0030 ACRES

S 00315 W
3.42"
S 89'56'457 €
wl 400"
/ nj. [ S 895645 €
[Taar e 9.08" |,
S|w -
Stairl R} s
S No. & Zy447 Vestibule F|T
S N 8956745 2o
Y Al S
1335 /i se3 |7
S 845557 W
N 007158 W o
5.22' o
-
Ny
o~
=
::
p
SURVEY

NQ, N=119978-C~=20 EXHIBIT DATE: JUNE 5, 1997

NATIONAL SURVEY SERVICE, INC.

ENGINEERS AND LAND SURVEYORS

128 W. GRAMD AYE. 312-944—3430 CHIGAQQ, iLL, 80810

Scale; 1" = &'

P/N119978/E-C~20.0WG  DISK CD=-2




OF

B 4

.-.]'

FICIAL COPY

) '
' ' ! . ! I S
L'-—-'—v?-'" S e = S B Y et S o

et S e S

1 T -
fe o
I
| i iwe 7
% t N8 e
# H -!FN-’?/'
T :_{ i "‘5;.. ‘
[ t———+—L.3
f
— EXHIBIT C-3

[ _lﬁ:_

-
»
| G-

j_
:

L4
’J STRUCTURAL SUPPORT

166050585

A ————a

Fap BETH-ANNE FOUNDATION

W WILIING DIAGRON-CADMD FLODK

s g Wy -

BETH-ANNE RESIDENCES
| ELDERLY RESIDENTIAL BUILDING RENCOVATION

Ay 1l




UNOFFICIAL: leOPY A

FASEMEHY £08@ Pad= ~G Fal NS FACK B0 W= anN(
FOUHDAYION FOR TWE BENERIT QF GLM - annT ALY EwCES

p—

14

N BT T e annE SUBQIVISION
ARFA a 27" 4 SQ Fr OR D 49185 aAlRES.
, i
O / T .
! _/
i /—- ( wowrorow ATEAy )
- - - “ BRASION Ao = STREEP—
‘, ; P — Rarth i W P it b of hamier o Bpe))
- ! T, /_.,.:_::_“.'--“-_._"“
1 \ T T
i {
! !
; o 1 0P
{ " uoo LY
{ =
B
\ ‘ 2 , - e NOT INCLUDED N
[ ot THIS, SUBOVISICN
{ t
i
i

~N

:m-.u'" =4

1
i J /
o 3 #i wm‘:’" 4

v'd Yoll ]
-

A
-J"'\
T Taws s

| i
| — |

n

et MMM TAACARD - e

Tl U W e MerBmmd 1/ o e S /A o et Y
/-_wumw-v\-h—-.—&__sw_

e et ¢ N ————LAVERGNE —— — -
wr e
)

Wi ab e
3. 8y
I Lotr 10 wto
’ e omand \.-nu.«mu—w--n—--a-—r]
l /”w‘“‘w‘I“N“'/““w‘f.‘wt-'-'l
- L STRERE——

( OWON SEAID §

- g
: i
. L
'{ ! SURVEY NO. N=119978-0=1A EXHIBIT DATE JUNE 5. 1997
NATIONAL SURVEY SERVICE, INC,
CNOWNEERS AMD LAMD JURYLYONS
Scale: 1T = &0 < rae = oMamp avE. $12-04a-3430 Enacato, na MOEsQ

B N-1390T8 £-0~11 WG CD=2




UNOFFICIAL GQPY- 14

TASIMEMNT FOAR BOOCY Riam 4GRESY AMD [3ACSS FAle Q07w -aunf
FRuMDATION FAR ThE BOMERT 2F gLtw-~arnuF 8(3I0CTwCES
M BLTH--AMNE SUBOIVISION

ARLA = 418 S0 FT QR 0 Q0OR ACRES

7

/\-—' { TN AIMAN )
BIESION STREET—

137 A% -

W
o

i oo
_T /“wiul—-h—.mu".—

"*‘.‘\‘.* d
e ey W P et 4 o a0 -

e

%

AVENUE:

HOT INCLURED N
THIS SUBOIVSION

T
N

mm— et RESNEE  StEyARD -
- P Eprggyt L/ ol B lafhomm b ol Ve s

L
/utﬂ-“'u-—'—m"h—hﬂ?‘.“

16605086

!

— N ———LAVERGNE ~—— —~ ~——

N e s e i o e

T e P St 4 & e w10 o b levtaei /1 o e MY
/ LSO ORTD
TTEET

N

v

| ARG CERCATED }

SURYEY NQ. H=119978-0-'8 DxHiB T 2ATC: JUNE °8, 1998

NATIONAL SURVEY SERVICE, INC. |
CNQIMEEAR AND LAND SURVEIYOMS ]
+38 W ahang avi. 313+Wda-1492 EmCs00, . R01R !

PAH=11997ANE=O= 18 OWg £D-2




UNOFFICIALGORY, ¢

M- TAL SR CASEMENT FOR INGRESS AND E£ZRESS FIW BETH-ann(
TT.wIAY 24 TR T BENERIT CF BLTs-amnf WKESIODLMCLS
N BETW=anNsE SUBDIVISION

ART A 2 9879 53 T QR O 2788 ACRLS.

/—-tm M:—/

AN = ITREET—

s e o e lePugm /0 o beplen -}

/-h.u-uu-m-----—m

€
§
i

NOT INCLUDED '~
THIS SUBDIVISICN

S e AVENUE- e - —

S

s

Tt L o Bm Ve 14w e e /6 o Sedlen b M1

Y

—--

+

/_l—m-—m_'--__—h——b m—\

~

LAVERGNE —— —

b

ém S

LI
w R4 >4

{ OroN  aaEArd )

SURYELY MO N-119978-0-1C £xHiAtt DATL JUNE 5. 1992

NATIONAL SURVEY SERVICE. INC,
CHOINELIAS AND LAND JURVETOAS
Scole: 17 = 80 . LRe W BRamp arl. LY BT PPN PY ¥ Cucaso. NL, 86418

PLHS 19978 E-Do'C ONG €A1




UNOI—I—IbI/-\L COPY

exhibit B-ZA
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