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FIRST AMENDED AND RESTATED
MORTGAGE AND SECURITY AGREEMENT

THIS FIRST -\.\[E\’DED MORTGAGE AND SECURITY AGREEMENT
("Mortgage") is made as of the > _ day of January, 1998, by LASALLE NATIONAL BANK,
as Successor Trusiee to LASALLE NATIONAL TRUST. N.A. as Successor Trustee o
LASALLE NATIONAL BANK UNDER A TRUST AGREEMENT DATED NOVEMBER |,
1966 AND KNOWN AS TRUST NO. 35766, having its principal place of business at 135 South
LaSalle Street, Chicago, illinois 60674 (hereinafier referred to as "Mortgagor”) and TST 525
WEST MONROE, L.L.C., a Delaware limited liability company ("Beneficiary™) (Mortgagor and
Beneficiary being sometimes referred to herein collectively as "Borvower”), to CONNECTICUT
GENERAL LiFE INSURANCE COMPANY, a Connecucut corporation ("CGLIC™), having its
principal place <of business at 900 Cotage Grove Road, Harford, Connecticut 06152,
AMERICAN GEtERAL LIFE INSURANCE COMPANY, a Texas corporation ("AGLIC"),
having its principal plaze of business at 2929 Allen Parkway, A34, Houston, Texas 77019 and
THE VARIABLE ANNGITY LIFE INSURANCE COMPANY, a Texas corporation, having its
prncipal place of business 2. 2929 Allen Parkway, A34, Houston, Texas 77019 ("VALICT)
(CGLIC, AGLIC and VALIC herznofier collectively referved to as "Mortgagee”).

RECITALS

A Mongagorand 525 Monrce Vanture Limited Partnership, an lllinois limited
partnership ("Former Beneficiary”), executed and d¢livered to Morgagee that centain Morigage
and Security Agreement dated as of January 31, 1997 (lie "Original Mortgage") as security for
the Notes (defined herein), which Original Mongage perzuned <o the Security (as defined herein)
and was recorded in the Office of the Recorder of Deeds of Coak County, [ilinois on January 31,

1997 as Document No. 97-071486.

B.  Former Beneficiary has transferred 1o Beneficiary: ail of the beneficial
interest in Mortgagor; and

C.  The paries desire to and do hereby amend and restaie the Onginal
Mortgage to read in its entirety as provided herein;

WITNESSETH:

THAT, 10 secure (i) payment to Mortgagee of the principai indebtedness of Ninety
Million and No/100 Dollars ($90,000,000.00), :ogether with interest thereon, as evidenced by a
certain Promissory Note of even date herewith made by Mortgagor to the order of CGLIC in the
oniginal principal amount of Fonty-Five Million and No/100 Dollars ($45,000,000.00), a centain
Promissory Note of even date ierewith made payable to the order of AGLIC in the ongina!
principal amount of Ten Million and No/100 Dollars ($10,000,000.00) and a cenain Promissory
Note of even date herewith made payable to the order of VALIC in the onginal principal amount
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of Thirty-Five Million and No/100 Doilars ($35,000,000.00), each of which bears interest at the
rate of eight and sixty-one hundredths percent (8.61%) per annum and with the finai payment
being due and payable on February 1, 2004 (the "Maturity Date") (said Promissory Notes, as the
same have been amended by that centain First Amendment of Notes of even date herewith as
hereafter amended, modified, supplemented or replaced being hereinafier collecuvely referred to
as the "Notes™), (it) performance of the covenants herein contained and the payment of any monies
expended by Mongagee in connection therewith, (i) payment of all obligauons and the
performance of all covenants of Morigagor and Beneficiary under this Morgage and all the
documents, agreements and iastruments now or hereafter evidencing or securing the amounts due
or payable under the Notes or this Mongage or inducing or pertaining to the advancement or
disbursement of the principal amounts of the Notes, including without limitation those documents
listed on'Scitedule [ attached hereto, as the same may be amended, modified. supplemented or
replaced (all such documents and instruments being hereinafier collectively referred to as the
"Loan Documzats '}, and (iv) repavment of any and all additonal advances made by Mongagee to
protect or preserve the Security (hereinafter defined) or the secunty interest created hereby on the
Security, or for taxes, assessments, or insurance premiums as hereinafter provided or for
performance of any of Mortzasor's or Beneficiary’s cbligations hereunder or for any other purpose
provided herein (whether or rot the original Mortgagor remains the owner of the Secunity at the
time of such advances), the totz. amount secured hereby which shall 1n no event exceed Five
Hundred Miliion and No/100 Dollss ($500,000,000.C0), the aforesaid indebiedness and
obligations as set forth in (1), (1), (i5i) ang 2« above being hereinafier collectively referred to as the
"Indebtedness”, Mortgagor and Beneficiary do each hereby mortgage, grant, bargain, sell, assign,
pledge. transfer, and convey and Beneficiary ~warrants unto Mortgagee and to Mortgagee's
successors and assigns forever, ail of the following descnibed land, improvements, real and
personal property, rents, leases and subleases, and ali of iis estate, nght, tide and interest therem
(heretnatier coilectively calied the "Security®):

The land described i Exhibit A attached hereto 02 made a pan hereof, situated,
iving and being :n the City of Chicago, Couaty of Cook, and State of fiirois (the "Land”);

TOGETHER with all burldings and other improvements ow or hereafter located
on said Land or any pan thereof, including but not limited to, all extensions, btter.nents, renewals,
renovations, substitutes and replacements of, and all additions and appurtenances t7 ifie Land (the
"Improvements,”),

TOGETHER with any nght, title and interest of Mortgagor in and to the land iying
in the bed and air nights of any street, road, highway or avenue in front of or adjoining the Land to
the center lines thereof’

TOGETHER with any right of Borrower (o use, in connecticn with the operation of
the office building the name 525 West Monroe™ and any other name similar thereto;,

TOGETHER with all easements now or hereafter located on or appurtenant to the
Land and/or Improvements or under or above the same or any part thereof, nights-of-way;, licenses,
permuts, approvals and privileges, belonging or in any way appenaining to the Land and/or
Improvements including without limitauon (1) any drainage ponds or other like drainage areas not
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located on the Land which may be required for water run-off, 1f any, (i1) any easements necessarv
to obtain access from the Land to such drainage areas, or to any other location to which Mortgagor
has a right to drain water or sewage. if any, (111) any land required to be maintained as undeveloped
land by the zoning rules and regulations appiicable to the Land, and (iv) any easements and
agreements which are or may be established 0 allow satisfactory ingress to, egress from and
operating of the Land and/or the Improvements;

TOGETHER with any and all awards heretofore made and hereafter 1o be made by
any governmental, municipal or authonities of the State of Illinois (the "State”) 1o the present and
all subsequent owners of the Secunty for the taking of all or any portion of the Security by power
of eminen? domain, including, without limitation, awards for damage to the remainder of the
Security and 22y awards for any change or changes of grade of streets affecting the Secunity, which
said awards aie Yiereby assigned to Morigagee, and Mortgagee, at is optior, is hereby authonzed,
directed and emgowered to collect and receive the proceeds of any such awards from the
authorities making this 's2:ne and to give proper receipts and acquittances therefor, and to apply the
same toward the paymen. { the Indebtedness, nonwithstanding the fact that such amount may not
ther: be due and payable; ard /ortgagor and Beneficiary hereby covenant and agree to and with
Mongagee, upon request by Mongazee, to make, execute and deliver, at Beneficiary’s expense,
any and all assignments and other instruments sufficient for the purpose of assigning the aforesard
awards to Mongagee, free, clear and discharged of any and all encumbrances of any kind or nature
whatsoever (all of the foregoing Land, Irisovements, rights, easements, rights-of-way, licenses,
privileges, and awards, being collectively refer’ed (0 herein, as the "Real Property™);

TOGETHER wth all proceeds, insucarice or otherwise, paid for the damage done
to any of the Securtty and all proceeds of the conversion; voluntanly or involuntarily, of any of the
Secur:ity into cash or liquidated claims;

TOGETHER with all fixtures, machinery, eqarsment, goods, and personal
properiy, tangible and intangible, including the personal property !isted on Exhibit B attached
hereto, now or hereafter attached 10 or used in connection with the Real Preperty, or placed on any
part thereof and whether or not attached thereto, appertaining or adapted 1o the-use, management,
operation or improvement of the Real Property, insofar as the same and any reersionary right
thereto may now or hereafter be owned or acquired by Mongagor or Beneficiary; nicluding, but
witheut limitation: all partiticns;, screens; awnings; shades; bitnds; floor coverings; hall and lobby
equipment; heating, lighting, piumbing, ventlating, refrigerating, incinerating, elevaior, escalator,
air conditioning and communication plants or systems with appurtenant fixtures; vacuum cleaning
systems; call systems; sprinkler systems and other fire prevention and exunguishing apparatus and
materials; all equipment, manual, mechanical and motorized, for the construction, maintenance,
repair and cleaning of, and removal of snow from, parking areas, walks, underground ways, truck
ways, driveways, common areas, roadways, highways and streets; all equipment, manual,
mechanical and moterized, for the transportation of customers or employees to and from the office
and other facilities on the Real Property; alt telephone, computer and other electronic equipment
and appurtenances thereto, including software; and alt other machinery, pipes, poles, appliances,
equipment, wiring, fittings, panels and fixtures; and any proceeds therefrom, any replacements
thereof or additions or accessions thereto; and all building matenals, supplies and other property




UNOFFICIAL COPY




UNOFFICIAL COR 1745, ... .

delivered to the Real Propenty for incorporation into the Improvements thereon, all of whick are
declared to be a part of the realty and covered by the lien hereof, but said lien shall not cover any
personal propesty (including trade fixtures) which is owned by a tenant, but said lien shall antach 1o
any fixture, machinery, equipment or anicle of personal property incorporaied into the
Improvements 5o as to constitute realty under apoplicable law, whether or not owned by the
Mortgagor or Beneficiary; provided, that the hen of this Mengage shali not attach to any property
of any tenant or subtenant of the Reai Property unless, except. and to the extent that Borrower has
or acquires an interest therein;

TOGETHER with all of Morgagor's and Beneficiany’s books of account and
records rel=ing o the Security, and all of Borrower’s nght, title and interest in all computers and
sottware relarng thereto;

TOGETHER with, all of Borrower's night, utle and interest in and to all revenues,
receipts, income, ‘atrounts, accounts receivable, license fees, concession fees and other
receivables, income and profits generated by the Real Propenty, including all revenues from the
operation of a garage and thz varking of vehicles at the Real Property, whether from parking fees
paid by transient users of such garage or paid pursuant to daily or monthly contracts or otherwise
and the present right to receive such revenues in the future; ail of Benefictary’s books and records
relating to any of the foregoing; any and all reversionary night, after-acquired nght, utle or interest
of Borrower in and to any of the foregsir2 property described; and the proceeds from the sale,
transfer, pledge or other disposition of any or-al! of the foregoing property (all of the foregoing
being hereinafter collectively referred to as "Revenues”),

TOGETHER with (a) all contracts foi sdiz and leases or subleases in the nature of
sales, if any, of the Real Property or any portion thereo”, riow and hereafter entered into and all
right, title and interest of Morigagor or Beneficiary thereunde:, ond any cash, secunities or other
security deposited or provided thereunder to secure performance by the lessees, sublessees or
contract purchasers; (b) all proceeds and revenue arising therefroim o7 otherwise from any of the
documents specified in clause (a) and from or out of the Real Propery or-any part thereof; (c) all
licenses, permits, franchises, governmental approvals and all sanitary sewvt, drainage, water and
utility service agreements benefiting the Real Property or any part thereof; (d) all zccounts, general
intangibles, documents, instruments and chattel paper anising from or in connectior. with the Real
Preperty, including all books and records in connection therewith; and (e) all nghts ot Morgagor
or Beneficiary under any leases, covenants, agreements, easements, restrictions or ('eclarations
recorded with respect to, or as an appurtenance to, the Real Property or any part thereof (all of the
tangible and intangible personal property described in this and the previous paragraphs, being
collectively referred to herein as the "Personal Property®);

TOGETHER with all of the right, title and interest of Mortgagor or Beneficiary in
and to all and singular the tenements, hereditaments and appurtenances belonging to or in any way
pertaining to the Security; all the estate, right, title and claim whatsoever of Mortgagor or
Beneficiary, either in law or in equity, in and to the Security; and any and al! other, further or
additional title, estate, interest or right which may at any ume be acquired by Mortgagor or
Beneficiary in or to the Security, and if Mongagor or Beneficiary shall at any ume acquire any
further estate or interest in: or to the Security, the lier: of this Mongage shall attach, extend to, cover
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and be a lien upon such further estate or interest automatically without further instrument or
instruments, and Morigagor and Beneficiary. upon request of Mortgagee, shall execute such
instrument or instruments as shall rezsonably be requested by Morngagee to confirm such lien, and
Mongagor and Beneficiary hereby irrevocably appoint Mongagee as Mortgagor's and Beneficiany’s
antorney-in-fact (which 2ppointment is coupled with an interest) to execute all such instruments if
Mortgagor or Beneficiary shall fail to do so within ten (10) days after demand;

TOGETHER with any and all after-acquired nght. title and interest of Morngagor or
Beneficiary in and to any of the property in the foregoing clauses; and

TOGETHER with the proceeds from the sale, transfer, pledge or other disposition
ot any or dli-cf the propenty in the foregoing clauses.

1 HAVE AND TO HOLD the Security, and each and every pant thereof, unto
Mongagee and 1ts sscsessors and assigns forever, for the purposes and uses herein set forth.

AND, Moungagor and Beneficiary hereby further covenant and agree and
Beneficiary warrants as follows,

1. Pavment of Indebtedpess.

Morntgagor will pay the pnucipal indebtedness and interest thereon :n accordance
with the provisions of the Notes and all Unscneculed Payment Consideraticn (as defined in the
Notes), prepayment charges, late charges and 1ess required thereunder, and all extensions,
renewals, modifications, amendments and replacemcnss thereof, and will keep and periorm all the
covenants, promises and agreements, and pay all sums. provided in (1) each of the Notes or any
other promissory note or notes at any time hereafier issuec 0 evidence the Indebtedness, (i) this
Merigage and (i) any and all other Lcan Documents, all in the mainer herein or therein set forth.

2. Covenants of Title.

Mortgagor has good and indefeasible title to the enure Rea! Property in fee simple,
has absolute unencumbered title to the Personal Property, and has goed night ard fi.ll power to sell,
mortgage aad convey the same; the Security is free and clear of easements, réstaruons, lens,
leases, subleases and encumbrances, except those easements, restrictions, liens, leases, subleases
and encumbrances listed on Exhibit C (the "Permitted Encumbrances”), to which this Miorigage
is expressly subject, or which may hereafier be created in accordance with the terms hereof; and
Beneficiary will warrant and Mongagor and Beneficiary will defend title to the Secunty against all
claims and demands whatsoever except the Permitted Encumbrances. Mongagee shall have the
right, at its option and at such time or times as 1t, in its sole discretion, shall deem necessary, to take
whatever action it may deem necessary (0 defend or uphold the lien of this Morigage or otherwise
enforce any of the rights of Mortgagee hereunder or any obligauon secured hereby, including
without {imitation, the right 10 institute appropnate legal proceedings for such purposes.
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Usurv.

It is hereby expressly agreed that if from any circumstances whatsoever fulfillment
of any provision of the Notes, this Morigage, or any other Loan Documents, at the ume
performance of such provision shall be due, shall violate any «pplicable usury statute or any other
law, with regard to obligations of like character and amount, then ipso facto the obligation to be
fulfilled shall be reduced to the limit of such validity, so that in no event shall any exaction be
possible under the Loan Documents that is in excess of the limit of such validity. In no event shall
Mortgagor be bound to pay for the use, forbearance or detention of the money loaned pursuant to
the Loan Documents, interest of more than the current fegal limit; the nght 10 demand any such
excess being hereby expressly waived by Morngagee.

3. impositions.

Mengasor, Beneficiary and Morngagee, among others, ase parties to a certain 1998
Real Estate Tax Escrow and Secunity Agreement ("Tax Escrow Agreement”) of even date
herewith creating an escrow for the payment of certain taxes and other charges (the "Real Estate
Tax Escrow”) and, to the exién. of any inconsistencies between this Section 4 or Section 5 hereof
and said Tax Escrow Agreement, the terms of said Tax Escrow Agreement shall control.

Mortzagor will cause tc b paid, not later than ten (10) Business Days prior to the
due date thereof, all real estate taxes, and 11ve (5) Business Days prior to the due date thereof, all
sewer rents, water charges and all other municipal and govemmental assessments, rates, charges,
impositions and liens which now or hereafter e imposed by law upon the Security, whether
relating directly to the Security (hereinafier referres to s "Impositions™), except to the extent the
same are paid from the Real Estate Tax Escrow. [f any imposition is not paid within the ume
hereinabove specified, Mortgagee shall have the night to-pay the same, together with ary penalty
and interest thereon, and the amount or amounts so paid or advanced shall forthwith be payable by
Mongagor to Mcngagee and shall be secured by the lien of this Mor.gage; but Mongagor may in
good faith contest, at Mortgagor's own cost and expense, by proper leg:!-proceedings, the validity
or amount of any Imposition, on the condition that Mongager first shall deposit with Morngagee
(unless and to the exient Mongagor has already escrowed sufficient funds for payment of such
Imposition including any penalties and interes: that would be anrbutable thereio). 25 secunty for
the payment of such contested item, an amount equal to the contested item plus al’ zenalties and
interest which would be payable if Morgagor is ulumately required to pay such contstad tem,
and on the further condition that no amount so contested may remain unpaid for such length of
time as shall permit the item being contested, the Security, or the lien thereon created by the item
being contested, to be sold for the nonpayment thereof, or as shall permit an action, either of
foreclosure or otherwise, to be commenced by the holder of any such lien. Mongagor will not
claim any credit on, or make any deduction from the Indebtedness by reason of the payment of any
imposition.

Morigagor hereby assigns io Mortgagee all rights of Mongagor now or hereafter
anising in and to the refund of any Imposition and anv interest thereon. 1f following receipt of any
such refund by Mortgagee, there exists no Event of Default (as hereinafter defined) hereunder, nor
any condition which, with the passage of time or giving of notice, or both, would constitute an

-6-




UNOFFICIAL COPY




UNOFFICIAL COPHLITE7 s e

Event of Default hereunder, then Mortgagee shall pay over the same to Morngagor promptly after
demand; if there exists an Event of Default hereunder, subject to the prior nights of tenants of the
Security to receive such refund pursuant o0 the terms and conditions of their leases, Mongagee
may applv said refund in reduction of the Indebtedness 1a whatever order Morngagee may elect.

The term “Business Day" shall mean a day, other than Saturday, Sunday or any
other day on which commercial banks located in Chicago, Illinois are authonzed ar required by
law to close.

S. Tax Deposits.

Mongagor shall make tax deposits, as provided herein, with a bank selected by
Mongagor aiid approved by Mortgagee, which approval shall not be withheld if such bank is on
Mortgagee's curméni list of banks pre-approved for such purpose (any bank so selected and
approved being her¢tiafier referred 10 as the “Escrow Agent”). The Escrow Agent shall hold such
deposits under an escrov agreement in form and substance satisfactory to Mortgagee m its
reasonable discretion. ~Simpitaneously with the execution of this Morigage, Mortgagor has
deposited with Escrow Agear an initial deposit in an amount determined by Morigagee.
Mortgagor shall deposit with the Escrow Agent, on the fifth day of the calendar month
immediately following the date of this'Mortgage and on the fifth day of each calendar month
thereafier (each of which dates is herenzfér called the "monthly tax deposit date”) until the
payment in full of the Indebtedness, a sum eqr2! to one-twelfth of the Impositions to be levied,
charged, assessed or imposed upon or for the Security within one year after said monthiy tax

deposit date. If on any monthly tax deposit date the zmount of Impositions to be levied, charged,
assessed or imposed within the ensuing one vear pesisd shall not be fixed, such amount for the
purpose of computing the deposit to be made by Morgzgor hereunder shall be estimated by
Mortgagee based cn the most recent available assessed value a7 surrent or most recent available
tax rate, with appropriate adjustment when the amount of such Linpssitions is fixed.

Except as provided below, the sums deposited by Me:*gagor under this Section
shall be held in an interest bearing account with interest being retained by Vongagee and free of
trust except to the extent, if any, that applicable law shall otherwise require anc apylied in payment
of such Impositions when due. Mongagor shall give no less than ten (10) days pnsr wntten notice
to the Escrow Agent and Mortgagee in each instance when an Imposition is due, snevifying the
Imposition to be paid and the amount thereof, the place of payment and the last day on(which the
same may be paid in order to be within the time limit specified in Section 4 hereof entitled
"Impositions”. Mortgagor shall cause the Escrow Agent to fumnish to Mongagee, within the thirty
(30) day period following the due date of each installment of the Impositions, such evidence as
Mortgagee may reasonably require that such installment has been paid in full.

Notwithstanding ihe foregoing provision, so long as Morgagor holds title to and
controls the Secunty, the tax deposits required to be paid under this Section and the Tax Escrow
Agreement are paid in full, the Impositions are paid in full when due and there exists no Event of
Default or any state of facts which, with the passage of time or giving of notice, cr both, would
constitute an Event of Default under any one or more of the Loan Documents, the interest eamea
in the deposits held in such escrow, less reasonable escrow costs, will be paid to Morigagor after
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the due date of each installment of real estate taxes following Mongagee's receipt of confirmation
of the payment in full of the instaliment due on such due date 1n accordance wath the previous

paragraph.

[£ for any reason Mortgagee in 1ts reasonable discreticn determines that the sums on
depostt with the Escrow Agent thirty (30) davs pnor to the due date of any Imposition shall not be
sufficient to pay such Imposition prior to the imposition of any penalty or interest, then Morgagor
shall, within ten (10) days after demand by Monigagee, deposit sutficient sums so that the amount
on deposit with the Escrow Agent shall enabie the Escrow Agent to pay such Imposition in full,
prier 1o the imposition of any penalty or interest thereon. Morigagee may change its estimate of
Impositions for any pericd, on the basis of a change in an assessment or iax rate or on the basis of 2
prior miscalselation or erroneous estmate of Impositions to be next paid, in which event
Mortgagor shall daposit with the Escrow Agent wathin ten (10) days after demand the amount of
any excess of dtcdnposits which would theretotore have been pavable under the revised estimate
over the sums actualiy depostied.

If any mposidon shall be levied, charged, assessed or imposed upon or for the
Security, or any portion thereof, and if such Impositon shall also be a levy, charge, assessment or
tmposition upon or for any othe: premises not covered by the lien of this Mongage, then the
computation of the amounts to be degosited under this Section shall be based upon the enure
amount of such Imposition and Morigagor shall not have the right 10 apportion any deposit wath
respect to such Imposition.

Upon an assignment of this Monguse, Mortgagee shall assign its nght, utle and
interest under any and all agreements with the Escrow “igent and all sums held or to be held by the
Escrow Agent and Mortgagee shall thereupon be compictely released from all liability thereunder
and with respect thereto and Mongagor or owner of the Secur.v shall look soleiy to the assignee

or transferee in reference thereto.

Upon the payment in full by Morgagor of the entire lri'cotedness, any sums then
held by the Escrow Agent under this Section shall be refunded to Morgagor

All amounts deposited with Escrow Agent are and shall be deemed.«c be additional
security for the sums secured by this Morigage, Morigagor hereby grants to Mornigegzc a secunty
interest in such sums and the Escrow Agent shall be deemed to be acung as e 2gent of
Mongagee for the purpose of perfecting Morigagee's security interest in such sums, and if an
Event of Default exists Morgagee shall apply said amounis to pay any unpaid real estate taxes
which are or become due and payable prior to an Acceleration of Maturity and may, in its sole and
absolute discretion, apply the balance of said amounts to the payment of the Indebtedness in
whatever order Mortgagee may elect.

Within three (3) Business Days following receipt of such by Mortgagor, Mortgagor
shall deliver to Morigagee copies of all notices, demands, claims, bills, and receipts in relation to
the reai estate taxes and all other municipai and govemmental assessments, rates, charges,
impositions and liens which now or hereafter are imposed by law on the Secunty.
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Change in Taxes.

In the event anx tax shall be due or become due and payable to the United States of
America, the State or any political subdivision thereof with respect to the execution and delivery or
recordation of this Morigage or any other Loan Document or the interest of Mortgagee in the
Security, Mongagor shall pay such tax at the time and in the manner requized by applicable law
and Mongagor shall hold Menigagee harmless and shall indemnify Morigagee against any liability
of any nature whatsoever as a result of the imposition of any such tax: provided, however,
Mongagor shali have no liability for the payment of any income tax or franchise tax payable by
Mongagee by virtue of its ownership of the Notes and this Mortgage. In the event of the
enactmen’ a'ter the date of this instrument. of any iaw changing in any way the present law as to
the taxation o7 notes or debts secured by morigages, for Federal, State, or focal purposes, or the
manner of colle<tion of any Impositions, so as 10 affect this Mortgage or the Notes secured hereby,
then Mortgagor siizi upen demand make such payments to Morigagee and take such other steps,
as may be necessary i1 Miortgagee’s reasonable judgment, to place Morgagee in the same financial
position as it was prior t:-any such enactment, failing which, or if the Mornigagor is not permitted
by law to make such paymén’s,ihe Indebiedness shall, ai the option of Monigagee, immediately
become due and payable ninety (92) days following Morngagee's notice thereof to Morigagor.

7. Insurance.

Montgagor shall, at all times vzl the Indebtedness shall be paid in full, keep the
Security insured against loss or damage for its$v!i replacement cest (which cost shall be reset no
more frequently than once every three (3) years at “ionigagee’s option) under policies of All Risk
Replacement Cost Insurance with Agreed Ameunt”Eridorsement (including nisks of war and
nuclear explosion, if available at a commercialiy reasonabie rate), and shall further provide flood
insurance (if the Security is situated in an area which is consicered a flood nisk area by the federal
govemment or any agency thereof), boiler and machinery insi2ase, rent loss tnsurance n an
amount sufficient to cover the total of all rents accruing from the Szcviity for a one year penod,
comprehensive general liability insurance in a minimum amount of Ora Million and No/100
Dollars (51,000,000.00), and excess or umbrella liability of at least Tvenn-Five Million and
No/100 Dollars (525,000,000.00), and during any period of restoration, a policy-or policies of
builder’s "all risk" insurance in an amount not less than the full insurable value of the Secunty
against such risks as Morgagee may request, and such other commercially reasonabl= insurance as
Mortgagee may require from time to time. Rent loss insurance policies shall insure agains: both
on-site and off-site casualties. All insurance carried by Mongagor, pursuant to this Mortgage shall,
unless otherwise specified herein, be in such form, substance and amounts and with such
companies as shail be approved by Mortgagee in its reasonable discretion. All insurance carriers
shall have a Best's rating of A: XTI or better (such approval not 10 be unreasonably withheld with
regard to companies with such rating or better), and, if requested by Mongagee, will deliver a copy
of the original or certified copies of al policies, including blanket policies, original certificates of
insurance or other evidence which complies with the standards of Morgagee's risk management
department and hereby assigns the proceeds of such policies to Mortgagee as additional security
subject to the terms hereof. Each liability policy shall name Mortgagee as an additional insured.
Each property damage policy shall provide that all proceeds shall be payable to Mortgagee
pursuant to standard noncontributory mongagee clauses in favor of and in form reasonably

9.




UNOFFICIAL COPY




UNOFFICIAL COPHLL M5 .., .

acceptable 1o Mongagee. Every policy (or certificate) shall provide that the same may not be
canceled or modified except upon thirty (30) days prior written notice to Mortgagee and that no act
or thing done by Morigagor shall invalidate the policy as agamst Mortgagee. All insurance shall
otherwise be in such form and substance as shall be reasonabiy acceptable to Morngagee. At all
times until the payment in full of the Indebtedness, Mortgagee shall have and hold the said policy
and poiicies as further collateral for the payment of all Indebtedness. if Mongagor shall fail to
obtain any such poiicy or polictes required by Mongagee or this Morngage, or shall fail to deliver
the same to Morigagee, then, during the ten (10) Business Day peniod pnor to the expiration of a
termination of any required insurance, Mortgagee may obiain such insurance and pay the premium
or premiums therefor, in which event Mengagor shall, on demand of Morngagee, repay such
premium ot premiums to Mortgagee and such repayment shall be secured by the lien of this
Mortgage. [9Mongagor fails to maintain the level of insurance required under this Morngage, then
Mongagor shal? indemmify Mongagee to the extent that a casualty occurs and insurance proceeds
would have been-av4ilable had such insurance been mainiained.

Mongazoer shall promptly provide to Mortgagee copies of any and all notices
(including notce of non-rerewal), claims, and demands which Mongagor receives {rom insurers
of the Secunty.

Effective from and affer any Event of Default, Morgagor hereby assigns to
Morgagee all rights of Mongagor in @i to any uneamed premiums on any insurance policy
required to be furnished by Mongagor.

S. Insurance/Condemnation Proceeds.

Mortgagor hereby assigns to Mongagze all proceeds of any insurance or
condemnation awards which Mortgagor may be entitled to recetve for loss or damage to, or taking
of, the Secunity. In the event of loss or damage 10, or a taking ¥ th< Secunty, the proceeds of said
insurance or condemnation awards shall be payable to Morngage= wone and Mortgagor hereby
authorizes and directs any affected insurance company or government si;¢ncy to make payment of
the insurance proceeds or condemnation awards directly to Morngagee. In ihe event that any such
insurance preceeds or condemnation awards are paid directly to Mortgagor, Monigagor shall make
such proceeds or awards available to Mortgagee within five (5) Bustness Daye'of Mongagor's
receipt thereof. No such loss or damage shall itseif reduce the Indebtedness. Frori ard after an
Event of Default hereunder, Mortgagee is authorized to adjust and compromuse such lcss without
the consent of Monigagor. Whether or not an Event of Default exists, Mortgagee is authonzed to
collect and receive such proceeds or awards in the name of Mongagee and Morigagor and to
endorse Mortgagor's name upon any check in payment thereof. Subject to the provisions of
Sections 9, 10, and 11 hereof, such proceeds or awards shall be applied first toward reimbursement
of all costs and expenses of Mortgagee in collecting said proceeds or awards, then toward payment
of the Indebtedness or any poruon thereof, whether or not then due and payable, in whatever order
Mortgagee may elect, and, provided no Event of Default then exists, no Unscheduled Payment
Consideration, prepayment premium or fee shall be due, or Morigagee may, at its option, apply
said insurance proceeds or condemnation awards in whole or in part toward restoratior of the
Secunity for which such insurance proceeds or condemnation awards shall have been paid.

-10-
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In the event of foreclosure of this Morngage or other wransfer of title to the Secunty
and extinguishment, :n whole or in part. of the Indebtedness, all nght, utle, and ‘nterest of
Mortgager in and to any insurance policy, or premiums or payments in satisfaction of claims or any
other rights thereunder then in force, shall pass to the purchaser or grantee notwithstanding the
amount of any bid at such foreclosure sale. Nothing contained herein shall prevent the accrual of
interast as provided in the Notes on any pertion of the principal balance due under the Notes unul
such time as the insurance proceeds or condemnation awards are actually received and applied to
reduce the principal balance outstanding.

S Restaration Followine Fire and Other Casualty or Condemnation.

In the event of damage 10 the Security by reascn of fire or other hazard or casualty,
Montgagor ‘shaii give prompt written notice thereof to Mortgagee and shall proceed with
reasonable diligince to perform repair, replacement and/or rebuilding work (hereinafier referred to
as the "Work") to i=%irze the Security to its condition prior to such damage in full compliance with
all legal requirements. ‘in the event of a taking by power of eminent domain or conveyance in lieu
thereof ("condemnation”), i restoration is feastble as reasonably determined by Mortgagee and
Mortgagor, then Mortgagor shall proceed with reasonable diligence to perform such restoration
(also referred to as the "Work™). (Before commencing the Work, Morigagor shail comply with the
following requirements:

(@)  Mortgagor shall furnish-:0 Morigagee complete plans and specifications
for the Work, for Mortgagee's apptaval, which approval shall not be unreasonably
withheld. Said plans and specifications-s*all bear the signed approval thereof by an
architect reasonably satisfactory to Mortgagee and shall be accompanied by the
architect's signed estimate, bearing the architec’s seal, of the entire cost of completing
the Work, and shall provide that upon completion ofine, Work, the Securizy shall be of
substantially the same size (except in the eveni5f a condemnation), quality,
specifications and general utility as its size, quality, specifications and general utility
prior to the damage or destruction or condemnation.

{b)  Mongagor shall fumish to Morgagee centified copies of all permits and
approvals required by law in connection with the commezcement and cznduct of the

Work.

()  Mengagor shall fumish to Morgagee, prior to the commencement of
the Work, a surety bond for or guaranty of completion of and payment for the Work,
which bond or guaranty shall be in form reasonably satisfactory to Mortgagee and shall
be signed by a surety or sureties, or guarantor or guarantors, as the case may be, who
are reasonably acceptable to Monigagee, and in an amount not less than the architect's
estimate of the entire cost of completing the Work, less the amount of insurance
proceeds or condemnation award, if any, then held by Mongagee and which
Morgagee shall have elected or shall be required to apply toward restoration of the
Security as provided in Section 19 hereof.

=
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Mortgagor shali not commence any of the Work unul Morgagor shall have
complied with the above requirements, and thereafter Mertgagor shall perform the
Work diligently and in good faith in accordance with the plans and specifications
referred to in subsection (2) above.

If, as provided in Sections 8 or 10 hereof, Morgagee shall have elected or is
required to apply any insurance proceeds or condemnation awards toward repair of
restoration of the Security, then so long as the Work is being diligently performed by
Mortgagor in accordance with the provisions of tius Morigage, Morigagee shail
disburse such insurance proceeds or condemnaticn awards to Mortgagor from time 10
time during the course of the Work in accordance with the following provisions:

A.  The Work shall be in the charge of an experienced construction
manager or general centractor reasonably satistactory to Morigagee with the
consulation of an architect or engineer;

R/ Each request for payment shall be made not more often than
once per moivrk, s ten (10) Business Days prior notice to Morgagee, and shall
be accompanied by a certificate satisfactory 0 Mongagee, of the architect or
engineer, dated not riorc than ten (10) Business Days prior to the application
for withdrawal of funds. sating:

(i) that the(sun then requested to be withdrawn has either
already been paid by hlomgagor or is justly due to contractors,
subcontractors, materialmen, engineers, architects or other persons
(whose names and addresses spu! be stated) who have rendered or
furnished certain services or maieiials for the Work and giving a brief
description of such services and mater:als and the principal subdivisions
or categories thereof and the respective arioints so paid or due to each
of said persons in respect thereof and stating '+ progress of the Work
up to the date of said ceruificate;

(i)  that the sum then requested to be withyrawn, plus all
sums previously withdrawn, does not exceed the cost oi the Work
actually completed up to the date of such certificate,

(ii)  that the remainder of the moneys held by Mortgagee,
including funds deposited by Mortgagor, if any, wiil be sufficient 10 pay
in full for the completion of the Work in accordance with the plans and
specifications referred to in subsection (a) above; and

(iv) that, except for the amounts, if any, specified in the
foregoing paragraph (i) of this Clause B to be due for services or
materials, there is no outstanding indebtedness known, afier due inquiry,
which is then due and payable for work, labor, services or materials in
connection with the Work which, if unpaid. might become the basis of a
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vendor's, mechanic's, laborer’s or mater:almen's statutory or other similar
lien upon the Security or any part thereof.

C. At the time of each disbursement of funds, Mongagor shall
deliver to Mortgagee a current dated endorsement tc Mortgagee's existing loan
title policy insuring the lien of this Mortgage insuring that the Security and
every part thereof, and all materials and all property described in the certificate
furnished pursuant ic the foregoing Clause B, are free and clear of all
monigages, liens, charges or encumbrances, except (a) Permitted
Encumbrances, (b) encumbrances, if any, securing indebtedness due to persons
(whose names and addiesses and the several amounts due them shall be stated)
specified in said certificate furnished pursuant to the foregoing Clause B, which
encumbrances will be discharged upon disbursement of the funds then being

(eauested, and (c) this Mortgage.

O/ With respect to the first disbursement following completion of
the foundatiza or other placement of alterations relaung to Work outside the
footprint of the existing Improvements or outside of the building envelope of
the existing Imp{ovements, Morigagor shall deliver to Morigagee an ALTA
survey of the Securily <ertified to Mortgagee dated as of a date within ten (10)
Business Days prior to-t< making of that disbursement (or revised to a date
within ten (10) Business Days prior to that disbursement) showing no
encroachments other than those, *£ any, acceptable to Mortgagee.

E.  There shall be no Even of Default by Mortgagor under the
Notes or under any of the other Loan Dacrments.

F. Mortgagor shall comply with. such other construction type
requirements as Mornigagee may reasonably impose:

Mongagee at its option may waive any of the foregoing requirements.

Upon compliance by Mongagor with the foregoing Clauses +,5.C. D, Eand F
(except for such requirements, if any, as Mortgagee at its option may have waiverl), Mortgagee
shall, to the extent of the insurance proceeds or condemnation award, if any, which Miongagee
shall have elected or shall be required 1o apply 1o restoration of the Secunity, pay ¢r cause 1o be
paid to the persons named in the certificate fumished pursuant to the foregomng Clause B, the
respective amounts stated in said certificate to be due them, less ten percent (10%) retainage or, in
the event that the Work is certified by the project architect or engineer to be at least fifty percent
(50%) complete, then five percent (5%) retainage (in cither event, "Retainage®).

If upon completion of the Work there shall be insurance proceeds or condemnation
awards held by Mongagee over and above the amounts withdrawn pursuant to the foregoing
provisions, plus Retainage, then Mongagee, ar Mortgagee's option, may, in the case of
condemnation awards, retain such awards and apply the same in reduction of the Indebiedness in
whatever order Mongagee may elect, or, the case of insurance proceeds and provided no Event of
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Default then exists, pay over such proceeds to Mongagor, in which event Mortgagor shall hold
such proceeds in a reserve 10 be used only for expenses of operating the Secunty.

Upon completion of the Work, in addition to the requirements of the forego:ng
Clauses A. B, C, D, E and F, Mongagor shall promptly deliver to Morgagee:

(@) A wntten ceruficate of the architect or engineer that the Work has been
fully completed in a good and workmanlike manner in accordance with the approved

plans and specifications.

(b) A further endorsement of policy of a title insurance company acceptable
t0 Martgagee insuring the Security against mechanics' and materialmen's liens;

12)) A cenificate by Morigagor in form and substance sausfactory io
Mongagee. lsting all costs and expenses in connection with the completion of the
Work and the zmount paid by Mortgagor with respect to the Work;

(d) A perrénent certificate of occupancy and all other applicable
certificates, licenses, ccasents and approvals issued by governmental agencies or
authorities with respect i the Security and by the appropriate Board of Fire
Underwriters or other similar bosies acting in and for the localiiy in which the Secunty
is situated. to the extent required by law for the occupancy of the Improvements.

(e) If the Work included Work outside the footprint of the existing
Improvements or outside of the building sa~elope of the exisung Improvements or
underneath the existing office building, an ALTA survey of the Secur:ty (or survey
revision) certified to Mortgagee dated as of a daie on.or after the date of the certificate
delivered pursuant to clause (a) above (or revised to 2 date on or after such date)
showing no encroachments other than those, if any, acceptzble to Morngagee.

Except as provided above, upon receipt of the foregoing items, Mongagee shall pay any Retainage
held by Mortgagee for the benefit of Morigagor.

10.  Disposition of Condemnation or Insurance Proceeds.

Subject 10 the following grammatical paragraph and subclauses * thereof,
Mongagee, in its absolute discretion, may decide whether and to what extent, if any, proceeds of
insurance or condemnation will be made available to Mongagor for repair or restoraiton of the
Security pursuant to this Section 10. Mongagor shall effect such repair or restoration as provided
in Section 9 above whether or not Mongagee makes such proceeds available for that purpose. If
Mongagee does not make such proceeds available for such purpose, then, without limitation of
Mortgagor's obligation to the effect such repair or restoration as provided in Section 9, Morigagor
shall have the right, for a period of one hundred eighty (180) days commencing on the Jate
Mongagee has informed Mortgagor in writing that such proceeds will not be made available o
Morigagor, to pay to Mortgagee in full the Indebtedness remaining unpaid, together with any other
amounts due under or secured by this Mongage or any other Loan Documents, without any
Unscheduled Payment Consideration.
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Notwiths:anding the foregoing, Morigagee agrees to make insurance proceeds
available to Mertgagor for repair or restoration provided all of the following conditions are met
(the "Rebuilding Conditions™):

) Not more than forty-five percent (45%) of the net rentable area of the
Improvements is damaged,

(n) There has been no Event of Default under the Loan Documents at any
time during the twelve (12) months preceding the damage and there does not then exist
an Event of Default, or any state of facts which, with the passage of uime or the giving
of notice. or both, would constitute an Event of Default;

Gil)  Mortgagor demonstrates to Mortgagee's reasonable satisfaction that
Montgazor has the financial ability to make all scheduled payments when due under
the Loan Tiosuments during repair or restoration from the proceeds of rent loss
insurance or 0'ner means reasonably acceptable to Mortgagee,

(iv)  Such‘damage occurs prior to the last tweniy-four (24) months of the
term;

(v) Mongagor demonstrates to Mongagee's reasonable satisfaction that
the Adjusted Debi Service Covirage Ratio projected for the first twelve calendar
month period (the "Coverage Yeai™) following completion of the Work shall be at

least 1.4. For purposes of this clause (v) the following terms shall have the following
meanings:

"Adjusted Debt Service Coverage Rativ™ shall mean the ratio of Net
Operating Income for the Coverage Year to the Acjusted Debt Service for the
Coverage Year.

"Net Operating Income" shall mean, with respect to. the Coverage
Year, the projected gross rental receipts (exclusive of terminativn p2yments) for
the Coverage Year from leases which will survive the compietion of tpc Work,
minus projected customary operating expenses for the Coverage Year 2li as
reasonably determined by Mortgagee. )

"Adjusted Debt Service" for the Coverage Year shall be the product of
the Adjusted Principal for the Coverage Year imes 12.3%.

“Adjusted Principal” for the Coverage Year shall mean the Actual
Principal outstanding on the first day of the Coverage Year minus the Recourse
Amount outstanding on the first day of the Coverage Year.

"Actual Principal” outstanding on the first day of the Coverage Year
shall mean the actual aggregate principal amount of the Notes which wili be
outstanding if all intervening payments are made pursuant to the Notes.
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"Recourse Amount” outstanding on the first day of the Coverage Year
shall mean the sum of (i) the "LC Amount” (as defined in the Letter of Credit
(as defined in Schedule 1 attached hereto) plus (11) the "Maximum Amount” as
defined in the Guaranty (as defined in said Schedule 1) in both cases
determined as of the date of the subject casualty, it being agreed that no
reductions in the LC Amount or the Maximum Amount shall occur between the
date of the casualty and the substantial completion of the Work. [n order to
meet the required Adjusted Debt Service Coverage Rauo. Borrower may
submit an additional Letter of Credit or increase the LC Amount under the
existing Letter of Credit, in either case complying with the requirements of the
Loqer of Credit Agreemeni, and/or cause Member to acknowledge in form
acceptahle 10 Mortgagee an increase in the Maximum Amount. Following
substani=l completion of the Work, and provided the Reduction Conditions set
forth in ti Uetter of Credit Agreement are first sausfied, Beneficiary shall be
entitled to a eduction, each in the amount of $1,000,000, of the LC Amount
for each Reviev. Period (as defined in the Letter of Credit Agreement) for
vhich reductions were suspended pursuant to this Section 10 but Beneficiary
shall not be entitled to sreater reductions by reason of having submitted any
additional Letter of Credii-oihaving effected an increase in the LC Amount to
achieve the required Adjusted Debt Service Coverage Ratio.  Similarly,
following substantial completior of the Werk and provided the Reduction
Conditions set forth in the Guaranty are first satistied, Member shall be entitled
to an acknowledgment from Mongagee of the reduction in the Maximum
Amount, each in the amount of $1,560,000; 1% each Review Period (as defined
in the Guaranty) for which reductions were saspended pursuant to this Section
10, but Guarantor shall not be entitled to greater reductions in the Maximum
Amount by reason of having increased the Maximun: Amount to achieve the
required Adjusted Debt Service Coverage Ratio.

(vi)  The Work wiil retun the Improvements (o substantially the size,
design, and utility as existed immediately before the casualty; and

(vii) The proceeds are released under escrow/consin:ction funding
arrangements specified in Section 9 hereof.

If Mongagee is not obligated hereunder, and if Morigagee elects not, to make the
proceeds available for the Work, then such proceeds shall be applied to reduce the Indebtedness in
whatever order Mortgagee may elect. if no Event of Default exists at the ime of the casualty or at
the time of application of the proceeds to the Indebtedness, any application of such proceeds to the
principal Indebtedness evidenced by the Notes shall (a) be at par wathout any Unscheduled
Payment Consideration and (b) <ause a recalculation of debt service payments based upon the
reduced loan balance, the remaining period of the original amortization schedule and the Interest
Rate; provided, however, that if there exists at either such time an Event of Default, Unscheduled
Payment Consideration as provided in the Notes shall also be due in respect of the amount of such
proceeds applied to reduce principal Indebtedness thereunder.
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11.  Fire and Other Casualtv: Seli-Help. }

If within one hundred twenty (120) days (which ore hundred twentv (120) day
peniod shall be extended for up to an additional sixty (63) days if Mentgagor, in Mortgagee's sole
discretion, 1s dihgently pursuing its obligations under Sections 11(3) and 1i(b) below) after the
occurrence of any damage to the Secunty in excess of Fifty Thousand and No/100 Dollars
(850,000.00) or the condemnaton of any portion of the Secunty, (a) Mongagor shail not have
submitted to Mongazee and received Morngages's approval of plans and specifications for the
Work, unless Morigagee has failed o respond to the Morigagor's written request for the approval,
(b} Mongagor has received Mortgagee's objections or comments 1o the plans and specificauons
and Monsgaegor has failed to diligently address Mortgagee's concems to amive at plans and
specifications reasonably acceptable to Mongagee, (c) Mortgagor shall not have obtamed or is
conunuing to drligently pursue approval of such plans and specifications from all governmental
authorities whes= anproval is required (and if Mongagor has not received the required approval of
such governmental aviienties, but is diligentdy pursuing such approvals, the 120-day penod above
shall be extended for ‘w10 an additional ninety (90) days for the purposes of obtaining such
approvals), (d) Mongagor snzil not have promptly commenced the Work after such plans and
specifications are approved by Mertgagee and all such governmental authonities, or if, during or
after such 120-day period (as may be extended as provided above), Mortgagor fails to perform the
Work diligendy or 1s delinquent in thepaymnent (other than payments which are being contested in
good faith by Montgagor and which have been insured over by the e insurer) to mechznics,
matenialmen or others cf the costs incurred in ‘coirnection with the Work (provided that funds are
umely released after Mongagor requests such relzase and sausfies all conditions for such release),
or in the case of any loss or damage not in excess of Fifty Thousand and No/100 Dollars
(850.000.00), if Mortgagor shall fail to complete the W promptly, then, in addition to ali other
nghts herein set forth, and after giving Mongagor rweiry (20) days written notice of the
nonfulfillment of one or more of the toregoing condiuons, Mortgazee, or any lawfully appointed
receiver of the Security, may at their respective options, pericam or cause the Work to be
performed, and may take such other steps as they deem advisable to pertorm the Work or cause the
Work to be performed, and may enter upon the Secunty for any of the fiegoing purposes, and
Mortgagor hereby waives, for Mortgagor and all others holding under Mesizagor, any claim
against Mortgagee and its emplovees or agents and such receiver ansing out o asthing done by
Mortgagee and its employees or agents or such receiver pursuant 1o this Secuei excep: that
Mortgagor does niot waive any claim arising out of the gross negligence or wallful misconduct of
any such person, and Mortgagee may apply insurance proceeds (without the need to fulfill the
requirements of Section 9 hereof) to reimburse Mortgagee, and/or such receiver for all amounts
expended or incurred by them, respectively, in connection with the performance of the Work, and
any excess costs shali be paid by Morigagor upon demand, with interest at the Default Rate
(heretnafter defined), and such payment shall be secured by the lien of this Mongage.

12. Rent Insurance Proceeds.

So long as there shall be no Event of Default under the Loan Documents, then
Monigagee shall each month pay to Morngagor out of the rent insurance proceeds held by
Montgagee a sum equal te that amount, if any, of the rent insurance proceeds paid by the insurer
which is aliocable to the preceding month, provided. that if, within sixty (60) days of a casualty or
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condemnation and therearter, Mortgagor shall not be diligently performing or prepaning to perform
the Work (e.g., negoiating a settlement with the insurance company, preparning plans and
specifications, etc.), then Mortgagee shall retain such amounts and apply them to debt service or
any other amount due under the Loan Documents. Mortgagee at its option may waive any of the
foregeing conditions to the payment of rent insurance proceeds. [ Mongagor does not fulfill the
foregoing conditions entitling Morigagor 0 monthly disbursemients of rent insurance proceeds,
then such rent insurance procesds may be applied by Mongagee, at Mongagee's option, to the
pavment of the Indebtedness in whatever order Mongagee may elect.

13.  Repair: Alteraticns; Waste: Environmental.

Mongagor shall keep all of the Secunty in good and substantial repair and
expressly agrecs that it will neither permut nor commit any waste upon the Secunty, nor do any act
or suffer or periniz any act with respect to the physical condition of the Security to be done,
whereby the Secunw, will become less vaiuable or the lien hereof may be impaired and shalf
comply with all zoning taws, building codes, subdivision laws, environmental laws and other laws,
ordinances, ruies and teguiations made or promulgated by any government or municipality, or by
any agency thereof or by any ther lawful authority, which are now or may hereafier become
applicable to the Security. Furthier, Mongagor agrees not 10 initiate or acquiesce in any zoning
vantance or reclassification, without Mortgagee's pnor wnitten consent. Mortgagor shall not
construct any additional building or butlings or make any other improvements on the Land, nor
alter, remove or demolish the office building,. the parking garage or any other Improvements
without the prior wnitten consent of Mongagee.

Mongagor has submitted to Mongages a plan of actien (the "Plan”) to bnng the
Secunity into compliance with the Amenican with Disabiitties Act (as amended from time to ume
"ADA"), reviewed by Interprise Interior Planning and Design {*Consultant”) dated May 19, 1993
and revised June 22, 1993. Such Plan includes a prionitized iist of the items to be accomplished,
including a umetable for completion thersof. Mortgagor has impieniented the Plan in accordance
with its terms and completed each item set forth in the Plan and ereficiary represents and
warrants that, to the best of Mortgagor's Knowledge, the Security is currently in full compliance
with the ADA except Mortgagor has not installed the railing in the stairwell; pursuant to Section
4.94 of the ADA ("Railings") or visual alarms pursuant to Section 4.28 of the :ADA ("Visual
Alarms"). Within ten (10) Business Days following Morigagor's or Beneficiary’s teceipt of a
notification from a governmental agency to comply with the ADA or the filing of a legal action
against Mongagor or Beneficiary to enforce the ADA (collectively, "ADA Notice"), Mortgagor
shall so notify Mongagee in writing. Mortgagor shall diligently commence the installation of the
Railings and Visual Aiarms which shal! be completed within eighteen (18) months year of the date
of the ADA. Notice, provided, that Morngagor shall have the right to contest, at its own expense, by
appropriate legal proceedings conducted in good faith and with due diligence, Mortgagor's
obligation to comply with the ADA, provided, further that if Mortgagor exercises its night to
contest, (i) Mortgagor shall give Mortgagee written notice ("ADA Contest Notice") of its intent to
contest the same within thirty (30) business days of the receipt of the ADA Notice; (ii) there shall
be no adverse impact on the lien of Morigagee or imminent threat of undue interference with the
normal conduct of business at the Real Property and (ii1) Mortgagor shall deposit with Mortgagee
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an frrevocable letter of credit (in an amount egual to the potential costs of fuli compliance with the
ADA as of the date of the ADA Centest Notice as determined by Mongagee 1n its reasonable
discretion). in form and substance satistactory 10 Morigazee 1ssued by a bank organized under the
laws of the United States or other secunty sausfactory to Morngagee in an amount equal to the
potential costs of full compliance with the ADA as of the date Mongagor gave Mortgagee the
ADA Contest Notice. Except as specified above with regard 1o the Railings and Visual Alarms,
Montgagor shall, at all imes maintain the Secunty in accordance with the ADA. Upon completion
of any work with regard to compliance with the ADA, Mortgagor shall cause the Consultant to
inspect and centify to Mongagee that such work has been completed in a good and workmanlike
manner.

Until such ume as the Indebtedness and other amounts due under or secured by this
Mortgage or the other Loan Documents are paid in full, Borrower will protect, indemnify and
defend Mortgagee aaainst, and hold Mongagee harmless from, any and all claims, liability, loss,
cost, damage, charge, jien, debt, fine, penalty, injuncuve relief, demand, suit, judgment,
adjudication, expense, ‘' injury 10 person, property or natural resources, including reasonable
attomey’s fees and consultirg fees, ansing out of, arnbutable to, which mav accrue out of, or
which may result from a viclaton or alleged violation of the ADA in connection with the Secunity;
provided, that Borrower’s liability in the aggregate pursuant to this provision shall be limited to
One Million and No/100 Dollars (51,000,000.00). This indemnity shall sunvive the event of
foreclosure of the Mortzage or conveyance 2f the Secunty in lieu thereof.

Without iimitation of anv other-remedy available to Mongagee, if an Event of
Default occurs by reason of the falure of Mortgazor to osbserve any of the provisions of this
Section, Morigagee or a lawfully appointed receiver-of the Secunty at their respective opiions,
from time to iime, may (without further notice), perform, ‘or cause to be performed, any and all
repairs and such other work as they deem necessary to bring the Szcurity into compliance witi all
legal requirements, including the ADA, inciuding any or all ofthe work set forth in the Plan.
Mortgagee and its employees or agents may enter upon the Securiy for any of the foregoing
purposes, and Mortgagor hereby waives any claim 2gainst Mortgagee ar.d/or such receiver, anising
out of such entry or out of any other act carried out pursuant to this Sectiori. Merngagor shall upon
demand repay to Mongagee and such receiver, with interest at the Default Rarz, all amounts
expended or incurred by them, respectively, in connection with any action takesi pursuant to this
Section, and such repayment shall be secured by the lien of this Mongage.

Mortgagor represents and covenants and Beneficiary represents, warrants and
cevenants that there is, and at all times will be as part of the Secunty at least 144 parking spaces
(but in all events not less than the minimum number of parking spaces required by law) availabie
for use or rent by tenants and the public.

Except as may be disclosed in the Phase I Environmental Assessment dated
October 11, 1996 and prepared by Smith Technology Corporation (Project No. 00-7850-33) (the
"Environmental Report"), Mongagor represents and covenants and Beneficiary represents,
warrants and covenants that Mortgagor has not used and will not use and, to the best of
Mortgagor's Knowledge (defined below), no prior owner or current or prior tenant, subtenant, or
other occupant of all or any part of the Security has used or is using Hazardous Materials
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(heremnafter defined) cn, from or affecting the Secunity in any manner that violates the
Environmental Laws (hereinafter defined), that, 10 Mongagor's Knowledge, no Hazardous
Matenals have been disposed of on the Secunty. wnientonally or umntentionally, directly or
indirectly, by any person whether related or unrelated to Mortgagor, nor to Mortgagor's
Knowledge, have any Hazardous Matenals migrated onto the Secunty, and that Mortgagor will
not knowingly permit or suffer any such violation of the Environmental Laws (hereinafter

defined).

For purposes of this Morgage, the following terms shall have the definition set
forth:

“Hazardous Materials” shall mean and include those clements, matenals,
conipuunds, mixtuces, wastes or substances which are contained in any hist of
hazarde s substances adopted by the United States Environmental Protection Agency
(the "EPA") oz any list of toxic pollutants designated by Congress or the EPA or which
are defined as‘huzardous, toxic, pollutant, infectious, flammable or radioactive by any
of the Environmenrzi Laws (hereinafier defined) and, whether or not included in such
lists, shall be deemed to include all products or substances containing petroleum
(except for petroleum that is incorporated as a component ingredient into products
incidental to office uses and cparation and maintenance of the Secerity, in compliance
with all Environmenial Laws), ashestos and polychlorinated biphenyls.

"Environmental Laws™ shail mean and include any Federal, state, or local
statute, faw, ordinance, code, rule, reguiarion, order or decree regulating or relating to
protection of human health or the environment, or regulating or imposing hability or
standards of conduct concerning or governng, the use, storage, treatment,
transportation, manufacture, refinement. handling, production, release, or disposal of
any hazardous, toxic, or dangerous waste, substance, ciement, compound, mixture or
material, as now or at any time hereafter in effect inciuding, without limitation, the
Hinois Environmental Protection Act, 415 ILCS 5/, ot seq, the Federal
Comprenensive Environmental Response, Compensation aud Liability Act, as
amended, 42 U.S.C. §§9601 et seq., the Superfund Amendments and R.eauthonzation
Act, 42 US.C. §§9601 et seq., the Federal Qil Pollution Act of 142, 33 U.S.C.
§§2701, et seq., the Federal Toxic Substances Control Act, 15 U.S.C. §§2601 et seq,,
the Federal Resource Conservation and Recovery Act as amended, 42 U.S.C. §§6901
et seq., the Federal Hazardous Material Transpontation Act 49 U.S.C. §§1801 et seq.,
the Federal Clean Air Act 42 US.C. §7401 et seg., the Federal Water Pollution
Control Act, 33 U.S.C. §1251 et seq., the River and Harbors Act of 1899, 33 US.C.
§§401 et seq., and all rules and regulations of the EPA, the Illinois Environmental
Protection Agency, the IHlinois Pollution Control Board, or any other state or federal
department, board, or agency, or any other agency or governmenta! board or entity
having jurisdiction over the Secunty, as any of the foregoing have been, or are
hereafter, amended.

"Mortgagor's Knowledge” shall mean the actual knowledge, without inquiry,
of Beneficiary, Member (hereinafter defined), the building manager, district manager
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of Manager, John Sershon, Andrew Nathan and Erin Quinn. Beneficiary warrants that
the foregoing individuals consutute all of the people currently employed by Borrower,
Manager or any Affiliate {as hereinafter defined) of Borrower or Manager and
e reasonably believed by Beneficiary to have been or currently are actively involved in
the operation or management of the Security and, as a result, to have actual knowledge
with respect to the foregoing matters.

24 of o1

Montgagor hereby represents and covenants and Beneficiary represents, warrants
and covenanis that, except as may be disclosed in the Environmental Report: (i) Mongagor has
not used, and to Mongagor's Knowledge, (a) no prior owner or current or prior tenant, subtenant,
or other oosupant of all or any part of the Real Property has used Hazardous Matenals on, from or
affecting the Security (except in small quantities incidental to office uses and operation and
maintenance of the Security, in compliance with all Environmental Laws), and (b) there has been
no actual or allzge presence, release, transportation, migration, generation, treatment, processing,
storage or use or dispssa! (any such event being hereinafter referred to herein as a "Disposal”) of
t{azardous Materials at. on, about, under, within or from or affecting the Secunty (except in smali
quantities incidental to officz uses and operations and maintenance of the Security, in compliance
with all Environmental Laws), (ii) Mortgagor has not received any written notice from any person
or entity, public or private, claiming any violation of any Environmental Law with regard to the
Real Property, nor has it received any-administrative order or entered into any administrative
consent order with any governmental age:icy with respect to Hazardous Matenials at, on, under,
within or from or affecting the Real Property> (uii) to Mongagor's Knowledge, the Real Property
does not contain any asbestos and there is no cuitent airbome contamination of the Secunty by
asbestos fiber; and (iv) Mongagor has not receive zny notice that the soil, surface water, and
ground water of or on the Security are not free from any-spills of il or other solid or liquid waste,
toxic or hazardous substance or contaminate, and to Mor:zagor's Knowledge, no such spill has

oceurred.

In the event that any investigation, siie monitoring, cor@riment, clean-up, removal,
restoration or other remedial work of any kind or nature (the "Remedial Wzrk") is required under
any applicable Environmental Law, any judicial order, or by any govemusen'a!. entity or person
because of. or in connection with, the current or future presence, suspected presence, release or
suspected release of Hazardous Materials in or about the air, soil, ground water, surface water or
soil vapor at, on, about, under, from or within the Security (or any portion thereof}, »{ongagor
shall within thirty (30) days after written demand for performance thereof by Mongagee (or such
shorter period of time as may be required under any applicable Environmental Law, order or
agreement), commence and thereafter diligently prosecute to completion, all such Remedial Work.
All Remedial Work shail be performed by contractors approved in advance by Mongagee, and
under the supervision of a consulting engineer approved by Mongagee. All costs and expenses of
such Remedial Work shall be paid by Mongagor including, without limitation, Mortgagee's
reasonable attomeys’ fees, paralegal fees and costs incurred in connection with monitonng or
review of such Remedial Work. In the event Morigagor shall fail to umely prosecute to
completion such Remedial Work and such failure continues for thirty (30) days following notice
thereof to Mongagor, Mongagee may, but shall not be required to, cause such Remedial Work 10
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be performed and all costs and expenses actually incurred in connection therewth, shall become
part of the Indebtedness.

Montgagor shall provide Mongagee with prompt written notice (a) upon
Mongagor's becoming aware of any Disposal of any Hazardous Materials at, on, under, within or
from or affecting the Security; {b) upon Mortgagor's receipt of any written notice from any federal,
state, municipal or other govemmental agency or authonity in connection with any Hazardous
Maerials located upon or under or emanating from the Security; and (c) upon Mortgagor’s
cbtaining knowledge of any incurrence of expense by any govemmental agency or authonty in
connection with the existence, containment or removal of any Hazardous Materials located upon
or under or ¢manating from the Secunty.

4. (Eavironmental Indemnification.

Motrgasor will protect, indemnify,, defend Mortgagee against, and hold Mortgagee
harmless from, anv and 2l claims, liability, loss, cost, damage, charge, lien, debt, fine, penalty,
injunctive relief, demand, svi, judgment, adjudication, experse, or injury t0 pefson, property or
natural resources. including rezsonable attomey’s fees and consulting fees (any of the foregoing
being referred to herein as a "Claim"), arising out of, artributable to, which may accrue out of, cr
vzhich may result from (i) 2 violation or alleged viclation of the Environmental Laws in connection
with the Security by any person or entity-<v ather source whether refated or unrelated to Mortgagor,
or (ii) the actual or alleged Disposal of Havardsus Materials (whether intentional or unintentional,
direct or indirect, foreseeable or unforeseeable) by any person or entity or other source, whether
related or unrelated to Mo.tgagor, provided thai-sch violation or Disposal giving nise io such
Claim occurred in whole or in pant prior to the time «when Morigagee owns, or has taken actual
possession of the Security (the intent of the pariies being that seeking or securing appointment ofa
receiver or enforcement of its assignment of rents without ctherwise influencing the daily
operations of the Security shall not be construed to mean takinz possession of the Security by
Mortgagee) and, in any event, prior to a foreclosure sale witiv réspect to this Morigage or
conveyance in lieu thereof. This indemnity shall (1) survive the event of foreclosure of the
Monigage or conveyance of the Security in lieu thereof and (ii) continue ic run.in favor of and be
enforceable by each entity which constirutes Morigagee and its successors anv_ 2ssigns and its
directors, officers, employees and agents from time to ime notwithstanding the assignment of this
Mortgage or the other Loan Documents, the release of this Mortgage or other Loan [Jocuments or
payment in full of the Indebtedness.

I5. Independence of Securntv.

Mortgagor she!! not by act or omission permit any building or other improvement
on any premises not subject to the lien of this Mortgage to rely on the Secunity or any part thereof
or any interest therain to fulfill any municipal or governmental requirement, and Morigagor hereby
assigns to Morigagee any and all rights to give consent for all or any portion of the Security or any
interest therein to be so used. Similarly, no part of the Security shall rely on any premises not
subject to the lien of this Mongage or any interest therein to fulfill any govemmental or municipal
requirement. Montgagor shall not by act or omission impair the integrity of the Real Property as an
independent zoning lot or lots and as one or more complete tax parcels, separate and apart from all
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other premises. Any act or omission by Mongagor which would result in a violation of any of the
provisions of this Section shal! be void

16.  No Other Liens.

Morntgagor shall no: consent, agree to, or permit any morigege, lien, or securiy
interest upon or affecting the Secunty or any pan therecf except as granted or permitted tn ths
Mortgage and any other lien or security interest granted to Morngagee. Morngagor will promptly
pay and discharge any and all amounts which are now or hereafter become liens against the
Security whether or not superior e the lien hereof or to any assignment of rents and leases given to
Mortgagee. - The covenants of this Section shall sunvive any foreclosure and sale of the Secunty
and any Convevance thereof by deed in lieu of foreclosure with respect to any such liens in
existence as of che: date of transfer of tile.

17.  Management.

During tii term of the loan secured hereby, Mongagor shall cause the Security to
be managed by Tishman Spey<r i‘roperties, L.P., a New York limited parnership ("TSP"), or by
such other professional management company approved by Morgagee (which approval shall not
be unreasonably withheld) pursuant to a written management agreement and’or leasing agreement
approved by Mongagee (which approval shall not be unreasonably withheld). The above-
referenced manager and management agre:men, and any marnager, leasing azent, management
agreement or a leasing agreement which replaves any of the foregoing and which is approved by
Mortgagee as aforesaid, are refered to as “Mnnager” and "Management Agreement,”
respectively. No Management Agreement approved o: Mornigagee may be amended or modified
in any material respect or terminated or canceled without the prior written approval of Mornigagee
which shall not be unreasonably withheld. Each Managemen: Agreement entered into afier the
date hereof must provide that the fees due thereunder are suboidinute to the lien of this Mortgage,
that such agreement is terminable without cause upon thirty (30jdays’ prior written nrotice
(excluding a management agreement or leasing brokerage agreemeni with TSP, provided such
management agreement or leasing brokerage agreement is terminable afier an Event of Default
upon Mortgagee's written notification to TSP), that such agreement is assigiabl: to Mongagee
(which shall not be liable for obligations of Morgagor thereunder which accrue prior to the date
Mongagee takes possession of the Security), and that such agreement may not be/modified or
amended in any material manner without Morigagee's prior written approval which shaii not be
unreasonably withheld. Mortgagor and Beneficiary shall not affirmatively consent to the execution
of a new garage management agreement or to an amendment, modification, termination or
cancellation of the existing or any future garage management agreement for the parking garage
located at the Security without the prior written approval of Mongagee, which shall not be
unreasonably withheld.

18.  Iatentionally Omitted.




UNOFFICIAL COPY




UNOFFICIAL COPX1074%... 2 «

19, Sidewalks. Manicipal Charges.

Mongagor will promptly pay, or cause to be paid, and discharge, or cause to be
discharged, any and all license fees and similar charges, with penaities and interest thereon, which
may be imposed by the municipality in which the Secunity is situated, for the use of vaults, chutes,
areas and other space beyond the lot line and under or abutting the public sidewalks in front of or
adjoining the Security and Mongagor will promptly cure, or cause to be cured, any violation of law
and comply, or cause compliance, with anv order of such municipality respecting the repair,
replacement or conditicn of the sidewalk or curb in front of or adjoining the Security, and in
default thereof Morgagee may, upen five (5) Business Days notice to Mongagor, pay any and all
such licensé fees or similar charges, with penalties and interest thereen, and the charges of the
municipality for such repair or replacement, and any amount so paid or advanced by Mortgagee
and all costsand_expenses incurred in connection therewith (including, wathout limitation,
artorneys' fees), wiin-interest thereon at the Default Rate specified in the Notes shall be a demand
obligation of Mortgagar 20 Mortgagee, and, to the extent permitted by law, shall be added to the
Indebtedness and shall ba-secured by the lien of this Mongage. For so long as there exists no
Event of Default hereunder, Mortgagor shall have a nght to lawfully contest any amounts to be
paid under this Section, providéd thet Mongagor shall either pay, or cause to be paid, or deposit, or
cause to be deposited, sufficien: funds with Mongagee or an escrow holder acceptable to
Mortgagee to cover all costs, penalties-¢rid interest relating thereto and no lien may attach to all or
any part of the Security in connection with ¢y amount so contested.

20.  Assienment of Ren:s and Leascs

Mongagor and Beneficiary hereby rresently, isrevocably, absolutely and
unconditionally transfer, assign and set over unto Morigagee all of their respective nghts, title and
interest in and to all present and future leases, subleases, iicense agreements, concession
agreements, antenna agreements, parking agreements (whether hourly, daily or monthly), lease
termination agreements and other occupancy agreements of any natire; oral or written, of or on the
Land, and space in or on the Improvements, together with all raodifications, supplements,
extensions, renewals and replacements thereof now existing or hereafier.inade (collectively, the
"Leases"), and also together with the rights to sue for, collect and receive ali ren's. prepaid rents,
additional rents, royalties, security deposits, or other sums in any of said leeses or subleases
provided to be paid to the lessor thereunder, revenues, receipts, income, accowits, accounts
receivable, profits, income, license fees, concession fees, together with all revenues-irom the
operation of the parking garage and the parking of vehicles therein and the present night to receive
such revenues in the future, together with any monies, awards, damages or other payments made
or due under the Leases, any payments made in lieu of rents payable under the Leases, such as
lease termination payments and any damages, fees or interest paid by any tenant of the Real
Property or space in or on the Improvements in connection with a default by such tenant, any
amount received in connection with any bankruptcy or reorganization proceedings (including
rights to compensation with respect to rejected leases or subleases pursuant to Section 365(a) of
the Federal Bankruptcy Code), or any payment made by any tenant of the Real Property or space in
or on the Improvements in censideration for the termination, amendment, medification or reiease
of any lease obligations or release from liability therefor, and issues of the Security (al! of the
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foregoing being collectively hereinatier referred to as “Rents"). and also together with any and all
guaranties of the obligatiens of the tenants thereunder and with the nghts of Mongagor and
Beneficiary to receive, hold and apply all bonds and secunty in ail of said leases and subieases
provided to be fumished to the lessor thereunder, and also together with the rights of Morgagor
and Benefictary to enforce any and all of the agreements, terms, covenants and conditions in all of
said leases and subieases provided and to give nouces thereunder. Mongagee may receive and
collect the Rents personaliy or through a receiver upon the occurrence of an Event of Default for
so long as such Event of Default shall exist, and dunng the pendency of any foreciosure
proceeding and during any redemption period. Mortgagor and Beneficiary hereby consent to a
receiver if this is believed necessary or desirable by Mongagee ‘o enforce its nghts under this

Section.

“Morngagor and Beneficiary shall not and shall not permit their beneficianies to
otherwise assigri 0! pledge, or contract, expressly or by implication, to assign or pledge, any lease
or sublease of the Rea! Property or space in the Improvemenis or the rights to sue for, coilect and
receive any Rents, or e rights to receive, hold and apply any bonds and securty in any of said
leases or subleases provided :a be furnished to the lessor thereunder, or the rights to enforce any of
the agreements, terms, covenzats or conditions of said leases or subleases or to give notices
thereunder, unless in each instanc? the written consent thereto of Morigagee be first obtained.

Nothing in this Mortgage <ol be construed 10 obligate Mongagee, expressly or by
implication, to perform any of the covenants of Montgager and Beneficiary as lessor under any of
the leases or subleases hereinabove assignea.or 1o pay any sum of money or damages therein
orovided to be paid by the lessor.

Notwithstanding the foregoing assignmeng, for so long as no Event of Defauit shall
exist, Mortgagee grants to Morgagor 2 license to (a) collect, rescive, sue for and otherwise enforce
the tenants' and subtenants’ obligations to gay the Rents, (b) recerve, hold or apply any bonds or
security under the Leases and (c) enforce any of the agreements, te.ms, covenants or conditions
thereunder or o give notices thereunder, and neither such sufferaice nor pemmission shall
constitute a waiver or relinquishment by Mortgagee of the rights hereunder and hereby assigned to
Mongagee with respect to any subsequent Rents or with respect to any subseqieni receipt, holding
or apolication of bonds or security or any subsequent enforcement of such ag:ernents, terms,
covenants or conditions or any subsequent notices.

21.  Future Leases.

Mortgagor will not hereafler make any lease to any tenant, or amend, modify,
terminate, renew or extend any lease (other than a renewal or extension to which a tenant 1S
entitled under the terms of an existing lease or contained in a lease that 1s subsequently approved
by Mongagee), or approve any sublease, of all or any portion of the Security or amend or modify in
any material respect or terminate, renew or extend any such lease (other than 2 renewal or
extension to which a tenant is entitled under the terms of an existing lease or contained in a lease
that is subsequently approved by Mongagee), or approve ary sublease, unless Morigagee shall first
consent in writing to such termination or, in the case of a new lease or amendment, modification,
renewal or extension of any iease, or in the case of a sublease, 1o the terms thereof and, in all cases,
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the form thereof. Mongagee shall use its best efforis to review any such request for approval of
any of the foregoing within ten (10) Business Davs of Mongagee's and Mongagee's Senicing
Agent's (hereinafter defined) receipt thereof. If Mongagee fails to respond within fifteen {15)
Business Days following receipt by Mongagee and Morigagee's Servicing Agent of a request for
approval of any of the foregeing, then consent to such request for approval shall be deemed t0
have been given by Mongagee. Notwithstanding the foregoing, Morigagee's consent shall not be
required for any lease or sublease of any portion of the Security which (i) is on the standard form
of lease previously approved in writing by Mongagee with no matenal changes thereto; (it) the
area demised by such lease or sublease is no ureater than ten thousand (10,000) square feet of net
rentable area prior to the exercise of any expansion option; (1) the term of such lease or sublease,
including renswal options, is no less than three (3) vears and no greater than ten (10) years, (iv) the
effective rent payable under such lease or sublease is in compliance with market rent; (v) the tenant
thereunder does 02t obtain and cannot, by virtue of such lease or sublease, acquire an ownership
interest in the Setiriy or any portion thereof: (v1) the tenant thereunder shall not have an option to
cancel that would reduce the term of such lease or sublease to less than three (3) vears and (vi1) the
tenant thereunder is not 22 Affiliate (all of the foregoing criteria being hereinafier referred to as the
"Approval Criteria”). Furihe. sotwithstanding the foregoing, Morigagee's consent shall not be
required for any amendmen: or meaiification to any lease or sublease, which after giving effect to
the amendment or modification, would comply with the Approval Critena.  "Mortgagee's
Servicing Agent” shall mear Julian, Teti)% Downey, Inc. or a replacement thereof designated by
Mortgagee in the exercise of its sele discreton.

All leases and subleases must be subordinate to the lien of the Mongage unless
Mortgagee othenwise specifies. Each lease entered tn2) after the date hereof ("New Lease”) must
contain a provision that, upon notice to tenant by Mortzazzc, the lease shall become supenor, in
whole or in part. to the lien of the Mortgage. Without lirsidng the foregoing, Mongagee hereby
reserves the right to subordinate this Mongage to any lease or sublease subsequently made by
recording with the Recorder of Deeds of Cook County a declaizdon to that effect, executed by
Morgagee, which declaration once so recorded shall be binding upcn *ite tenant under such lease
or sublease and such tenant’s successors and assigns.

Mertgagor will fumish to Mortgagee or Mortgagee's Servicing.azent a wrue and
complete copy of each lease, or subiease or any amendment, modification, extensicis. or renewal
thereof hereafter made, approved or received by Mongagor or Beneficiary with respect tv space in
the Security, within ten (10) Business Days after delivery of each such lease, sublease, amendment,
modification, extension, renewal or sublease by the parties thereto, whether or not Mongagee's
consent was required therefor.

Mongagor will from time to time upon demand of Mortgagee, confirm in writing
the assignment to Mortgagee of any or all leases or subleases of the Real Property and space in the
Improvements, and such written confirmation shall be in such form as Mongagee shall require and
as shall be necessary to make the same recordable.

Mongagor shall cause each tenant under a lease of the Real Property entered into
after the date hereof, as Morngagee may request, to execuie and deliver to Morgagee a
subordination, non-disturbance and attomment agreement in form and substance satisfactory to
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Mortgagee (an "SNDA Agreement”). Upon Beneficiany’s request, Mortgagee shall execute an
SNDA Agreement with a tenant under any lease for 10,000 rentable square feet or more which

satisfies the Approval Critena

22 Morneacor's Obligations as Lesser.

(@)  Mongagor and/or Benefictary shail, at Monigagor's cost and expense, (i)
promptly and fully perform each and every covenant, condition, promise and
obligation on the part of the lessor to be performed pursuant to the terms of each and
every iease, sublease or letting, written or oral, now or hereafter made with respect to
the Sscurity or any part or parts thereof, and (1) not suffer or permit there to exist any
defav'c in such performance on the part of such lessor or permit any event to occur
which'wanld give the tenant or subterant under any such iease or sublease the nght to
terminaie <= same or to offset rent.

(b) !domgagor andior Beneficiary shall give Morigagee prompt written
notice of (i) any pavinznt default under any lease or sublezse and of any other default
under any lease of which Mongagor or Beneficiary has actual knowledge or (i) the
receipt by Mortgagor or Benefictary of any notice of default from any lessee or its
successors or assigns under-2-lease asserting a default by the lessor thereunder.
Montgagor shall fumish to Morjegee within three {3) Business Days any and all
information which Morigagee muy \request concemning the performance and
observance of all covenants, agreemcnis,and conditions contained in the leases or
subleases by the lessor thereuader to be kep1, observed and performed and concemning
the compliance with all terms and conditions of such leases or subleases. Mongagor
hereby authorizes Mongagee and its representati=cs to make reasonable investigations
and examinations after notice conceming suck p:irformance, observance and
compliance, and Morigagor, upon Mongagee's request, shail promptly deposit with
Mortgagee any and all documentary evidence relating to su<n gerformance, observance
and compliance and copies of any and all notices, ‘communications, plans,
specifications or other instruments or documents received or giver-by Morgager in
any way relating to or affecting the leases or subleases which may cancern or affect the
estate of the lessor or the lessee in or under the leases or subleases or ia the premises

thereby demised.

(©)  Inthe event of any failure by Mongagor or Beneficiary to keep, observe
or perform any covenant, sgreement or condition centained in any leases or subleases
or to comply with the terms and conditions of any leases or subleases, any
performance, observance or compliance by Morigagee pursuant to this Mortgage on
behalf of Mortgagor shall not remove or waive, as between Mortgagor and Mortgagee,
the correspending Event of Default under the terms of this Mongage.

23. Leases; Foreclosure.

Any proceedings or other steps taken by Morigagee to foreclose this Morgage, or
otherwise to protect the interests of Morgagee hereunder, shall not operate to terminate the rights

7.
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of any present or future tenant or subteniant of space of the Real Property, notwithstanding that said
rights may be subject and subordinate to the lien of this Morigage, unless Mortgagee specifically
elects othenwise in the case of any particular tenant so long as such election 1s not contrary to the
provisions set forth in a written agreemen: with such panticular tenant. The failure 1o make any
such tenant or subtenant a defendant in any such foreclosure proceeding and to foreclose such
tenant's or subtenant's rights will not be asserted by Montgagor or any other defendant in such
foreclosure proceeding as a defense to any proceeding instituted by Mortgagee to fereclose this
Mongage or otherwise protect the interests of Mortgagee hereunder.

24, Permitted Transfer.

Notwithstanding any other provision of this Monigage or the other Loan
Documents to the contrary, any person or entity that, as of the date hereof, owns, directly or
indirectly, an witezest in Beneficiary may transfer, assign or hypothecate such interest, and may
create new direct o7 indiract ownership interests for new investors, subject to the following:

(@) ‘There-is no menetary Event of Default hereunder or under any other
Loan Documents a( :fie time cf transfer and no uncured non-monetary Event of
Default hereunder or undier any other Loan Documents at the time of transfer:

(b)  If such transte. cr.any series of related transfers affects ten percent
(10%) or more of the direct or indirect ownership interests in Beneficiary, or there are
created direct or indirect ownership. interests in Beneficiary of ten percent (10%) or
more, Mortgagor or Beneficiary shall_give writen rotice to Mortgagee of such
intended transfer or new interest no latér than the later of (i) seven days after
sransferor, Beneficiary, Member or other ‘icirect owner enters into a written
agreement committing to effect such transfer ur the izsuance of such new interest or
(ii) thirty (30) days prior to such transfer or issuance.and such notice shall specify the
transferor, the transferee or new owner, the consideraucn for such transfer or issuance
and the intended date of closing and include or be sup;lemented by such other
informaiion and documentation as Mortgagee shall reasonabl; 'request, except that
Mortgagor or Beneficiary shall give writen notice to Mongage> of any such
involuntary transfer or series of related transfers, such as resulting fic:a-death, within
thirty (30) days following Beneficiary’s becoming aware of such transfer-or series of
related transfers,

(¢)  Immediately after such transfer or 1ssuance of new ownership interest
and for all imes thereafter (i) the power to control the actions of Beneficiary shall
remain in one or more of the following: The Travelers Insurance Company, Jerry
Spever, Robert Tishman, Family Members or Affiliates of any of the foregoing
(collectively, the "Contro! Group”), (ii) the Control Group shall own, directly or
indicectly, no less than thirty percent (30%) of all of the ownership interests in
Beneficiary and (iii) no other single owner, tcgether with its Affiliates, shall own,
directly or indirectly, a greater direct and indirect ownership interest in Beneficiary
than that owned by the Controi Group.
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(@) Morgagor shall pay for all of Mortgagee's costs and expenses
assoctated with the transfer, including, without limitation, reasonable attorney’s fees
charged by Mortgagee's in-house counsel or outside counsel.

Notwithstanding the foregoing and Section 25(f). in no event shall the restrictions on transfer or
encumbrance of direct or indirect interests in Beneficiary apply to transfers or encumbrance of or
other transactions pertaining 10 the capital stock of The Travelers Insurance Company or its direct
or indirect parent company.

"Family Members" as used herein shall mean: (a) any lineal descendant of Henry
Crown, Ining Crown, Jerrv Speyer or Robert Tishman; (b) any spouse or adopted child of such
lineai descerdant; {c) any trustee or trustees for the exclusive benefit of any of the persons or
entities nanies 'n clause (a) or (b) above, or in clause (d) below; or (d) any partnership,
corporation, or other entity which is ninety-five percent (95%) owned and controlled, either
directly or indirectlly, Uy any of the persons named in clause (a) or (b) above.

"Affiliaie” with respect 10 any trust, estate, parmnership, limited hiability company,
corporation or any other incurporated or unincorporated organization (each a "Person”), a Person
that is controliing, controlled by, <7 ur.der common control with such Person. For purposes hereof,
"control” (including its correlative usazes, "controlled by" and "under common control with")
shall mean possession, directly or indirect. of direct or indirect ownership of more than 50% of
the ownership interests in such Person.

25.  Events of Default.

Each of the following shall constitute an“Fvent of Default” hereunder and shall
entitle the Mongagee to exercise its remedies hereunder and under any of the other Loan
Documents or as othenwise provided by law:

(@)  Any payment of (i) any installment of principa’ or interest due under any
one or more of the Notes, or escrow payments due under any Loan Document, which
is riot received by Morgagee within five (5) Business Days folloyiing the date when
such payment is due; or (ii) any other sum due Mortgagee pursuant-i0'ihs Notes, this
Mortgage or any other Loan Document that is not received by Mortgages within ten
(10) Business Days following the date Mortgagor or Beneficiary has been given notice
by Morigagee of such payment;

(b)  Failure of the Mongagor or Beneficiary in the observance or
performance of any covenant, promise or agreement provided in this Monigage or in
2nv other Loan Document, other than relating to the payment of indebtedness or
money (a "failure to perform®), for thirty (30) days after the giving of notice by
Mortgagee to Morngagor or Beneficiary specifying the nature of the failure to perform;
provided, however, that if the nature of such failure to perform is such that the same
cannot be cured within such thirty (30) day period, such failure to perform shall not be
deemed an Event of Default if Mortgagor shall within such period commence to cure
that failure to perform and thereafter diligently prosecute the cure to completion, but in
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no event more than one hundred twenty (120) davs in the aggregate measured frcm the
date of Morigagee's iirst notice i0 Morngagor or Beneficiary. Notwithstanding
anything contained herein to the contrary, the notice and cure period provided under
this clause (b} shall not be applicable to and shall not be in addition to any specific
notice and cure or performance period provided under any other provision of this
Mortgage, and the specific notice and cure or performance period provided for in such
provision shall control, and a failure by Mortgagor to cure a default under such
proviston within the applicable cure period shall be an Event of Default under this

Mortgage;

(¢)  Any represemtation, warranty, or statement of the Mortgagor,
Benericiary, Original Beneficiary, Tishman Spever/Travelers Real Estate Venture,
L.P., a Delaware limited pantnership ("Member™), or their respeciive officers, partners,
employces+agents contained herein, in the Original Mortgage or in any of the Loan
Documents,  ni¢luding without limitation the Personal Liability Agreement, the
Environmental Irdecmnification Agreements or in any wrniing delivered to Morigagee
on or before the exécunon and delivery of the Loan Documents or pursuant tc this
Mortgage, the Oniginal Mzr1gage or any of the other Loan Decuments, proves to be
untrue in any material respect as of the date when miade;

(d)  Mortgagor, Beneficiary, or Member (1) has an order for relief entered in
a proceeding under Title 11, United $ ‘axes Code, whether such order shall result from
a voluntary or involuntary petition, (i) seck or consent to the appointment of a receiver
or trustee for itself or for any of the Secutity, (iii) file a petition or initiate a proceeding
under the bankrupicy, insolvency, receivership, or sirular laws of the United States,
any state or any jurisdiction, (iv) make a gereral assignment for the benefit of
creditors. or (v) be unable to pay its debts as they marture,

(e) A court shall enter an order, judgment or decree appointing, without the
consent of Mortgagor, Beneficiary or Member receiver or trus.ee for it or for any of the
Security or approving a petition filed against Mongagor, Beneficiary or Member
which seeks relief under the bankruptcy or other similar laws of the United States, any
state or any jurisdiction, and such order, judgment or decree shall rérmain in force,
undischarged or unstayed, sixty (60) days after it is entered;

(f)  Exceptas provided in Section 24 hereof, without the prior written consent
of Mortgagee, the Security or any portion thereof (whether voluntarily or by operation
of law), the beneficial interest in Mortgagor or any membership or other ownership
interest in Beneficiary or any direct or indirect ownership interest in such membership
or other ownership interest shall be mongaged, encumbered, sold, assigned or
otherwise transferred by Mortgagor or any direct or indirect owner of such
membership or other ownership interest or any new membership or other ownership
interest shall be vested in any person or enity;

(g A Financial Default (as defined below) shall occur under this Morgage;
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(1)  An Event of Default cccurs under and as defined in any of the Loan
Documents.

26. Remedies Upon Default.

Immediateiy upon the occurrence of any Event of Default, Morigagee shall have
the option, in addition to and not in lieu of or substitution for all other nghts and remedies provided
in this Mongage or any other Loan Document or provided by law or in equity, and 1s hereby
authorized and empowered by Mortgagor and Beneficiary, to de any or all of the following:

(@)  Declare without notice the entire unpaid amount of the Indebtedness
immediately due and payable and, at Mortgagee's option, (1) to bring suit therefor, or
(1) to briag suit for any delinquent payment of or upon the Indebtedness, or (111) to take
any and-al! steps and institute any and all other proceedings in law or in equity that
Morigagee derins necessary to enforce payment of the Indebtedness and performance
of other obligatio:s secured hereunder and to protect the lien of this Morigage.

(b) Commiérnce judicial foreclosure proceedings against the Secunty, in a
single parcel or in severil narcels, as provided by law, at the option of Mortgagee,
pursuant to the statutes in such case made and provided, and to sell the Secunty or ‘o
cause the same to be sold at prhi¢ sale, and to convey the same to the purchaser, in
accordance with szid statutes in a sipgle parcel or in several parcels at the option of

Mengagee.

(¢)  Proceed against the Personai Picperty in accordance with Morigagee's
rights and remedies with respect to the Personal Property, including the right to sell the
Personal Property together with the Real Property serantely and without regard to the
remainder of the Security in accordance with Meorgagee's rights and remedies
provided by the [llinois Uniform Commercial Code ‘as wwell as other rights and
remedies available at law or in equity.

(d)  Cause to be brought down to date a title examination and tax histories of
the Security, procure title insurance or title reports or, if necessary, zrocure new
abstracts and tax histories.

(e)  Procure an updated or entirely new environmental audit of the Secunity
including building, soil, ground water and subsurface investigations, have the
Improvements inspected by an engineer or other qualified inspector and procure a
building inspection report; procure an MAI or other appraisal of the Securnty or any
portion thereof; enter upon the Security at any time and from time to time to
accomplish the foregoing and to show the Security to potential purchasers and
potential bidders at foreclosure sale, make available to pctential purchasers and
potential bidders all information obtained pursuant to the foregoing and any other
information in the possession of Mortgagee regarding the Security.
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() Erther by uself or by its agent to be appointed by 1t for that purpose or by
a recewver appointed by a court of competent junsdiction, in accordance with law,
without notice and without regard to the adequacy or value of any security for the
Indebtedness or the soivency of any party bound for its payment, to take possession of
and to operate the Sccurity, Mortgagor and Beneficiary sach hereby waiving any right
Mortgagor or Beneficiary might have to object to or oppose any such possession, and
whether or not Mortgagee has taken possession of the Security, o collect and apply the
Rents, including those past due and unpaid, after payment of all necessary charges and
expenses, in reduction of the Indebtedness. The receiver shall have all of the rights
and powers permitted under the laws of the State of Illinois. Except for damage
czused by Morigagee's willful misconduct, Mortgagor and Beneficiary each hereby
waive any claim Mongagor or Beneficiary may have against Mongagee for
mismaznzzement of the Security during Mongagee's operation of the Security under
this subparagraph or as Mortgagee in actual possession under applicable statuies.

() Msiigagee may, at its option, without waiving any Event of Default,
pay, perform or obsere the same, and all payments made or costs or expenses incurred
by Mortgagee in connectiun therewith shall be secured hereby and shall be, without
demand, immediately repaid-by Mortgagor and Beneficiary, jointly and severally, to
Mortgagee with interest theten at the Default Rate hereunder. Mortgagee shall be the
sole judge of the necessity for any such actions and of the amounts to be paid.
Mortgagee 1s hereby empowered to enter and to authorize others to enter upon the
Security or any part thereof for the purpose of performing or observing any such
defaulied term, covenant or condition witasv’ hereby becoming hable to Mongagor or
Beneficiary or any person in possession holdiig under Mortgagor or Beneficiary.

(h)  Apply against the Indebtedness in such order as Mortgagee shall
determine any funds held for the benefit of Morngagci or Beneficiary in escrow by
Mortgagee or by any third-party escrow agent under aiy of the Loan Documents,
including without limitation any funds held under the escrow esiablished by Section 5
of this Mortgage or, under the Tax Escrow Agreement.

(1)  Upon any foreciosure sale, Morigagee may bid for ard. purchase ihe
Security and shall be entitled to apply ali or any part of the Indebtedness 2s & credit to
the purchase price. In the event of any sale of the Secunty by foreclosure, through
judiciai proceedings or otherwise, the proceeds of any such sale which are applied in
accordance with this Mortgage shall be appiied in the following order to: (i) all
expenses incurred for the collection of the Indebtedness and the foreclosure of this
Mortgage, including reasonable attorneys' fees, or such attorneys' fees as are permitted
by faw; (ii) all sums expended or incurred by Morigagee directly or indirectly mn
carrying out the terms, covenants and agreements of the Notes or notes evidencing the
[ndebtedness, of this Mortgage and any other Loan Documents, together with interest
thereon as therein provided; (11) all late paymen: charges, prepayment fees, advances
and other amounts due under any of the Loan Documents; (iv) all accrued and unpaid
interest upon the Indebiedness; (v) the unpaid principal amount of the Indebtedness;
and (v1) the surplus, if any, 1o the person or persons legally entitled thereto.

~
-;'.
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In the event of any acceleration of the Indebtedness pursuant to paragraph (a) of
this Section, Mortgagor shall pay to Morngagee together with the principal indebtedness and
interest thereon an amount equal to the Unscheduled Payment Consideration provided for in the
Notes and such fee shall be included as par: of the Indebtedness.

circumstance permitting the exercise of such option shall not consiitute a waiver of the default or
of the right to exercise such option at a later ume, or a waiver of the night to exercise such option in
the event of any other default or circumstance specified above.

\
1
|
Falure to exercise any option 10 accelerate in the event of a default or other l

27 Acceleration Interest.

in addition o any late pavment charge which may be due under the Notes,
Mortgagor shai! pzy interest on all sums due hereunder at a rate (the "Default Rate”) equal to the
lesser of (i) the inlerast rate set forth in the Notes plus four percent {(3%) per annum, or (ii) the
maximum rate permitiec; by law, from and after the first 10 occur of the following events: if
Mortgagee elects to cause the acceleration of the Indebtedness; if a petition under Title 11, United
States Code, shall be filed by or against Mongagor or Beneficiary or if Mortgagor or Beneficiary
shall seek or consent to the appointmant of a receiver or trustee for itself or for any of the Secunty,
file a petition seeking relief under t'ie bankrupicy or other similar iaws of the United States, any
state cor any jurisdiction, make a genea! 2ssignment for the benefit of creditors; if a court shall
enter an order, judgment or decree appointing, with or without the consent of Mortgagor or
Beneficiary, a receiver or trustee for it or for any of the Security or approving a petition filed
against Mongagor or Beneficiary which seeks relié7 under the bankruptcy or other similar laws of
the Untted States, any state or any junsdiction, ané aiwv such order, judgment or decree shall
remain in force, undischarged or unstayed, ninety (90) days after it is entered; or if all sums due
hereunder are not paid on the Maturity Date as set forth 1n the oiss.

28.  Late Charge.

In the event any amount due under the Notes (other tan the payment of the
Principal Indebtedness (as defined in the Notes) due on the Maturity Date or ue following an
Acceleration of Matunty (as defined in the Notes)), or any other payment due under s Mongage,
or any other Loan Document (including, without limitation, the Tax Escrow Agrecment), is not
paid by Morigagor when due, without regard to any cure or grace period, Montgagor sivall pay to
Mortgagee for the month during which such amount is not paid when due, and for each month or
fraction thereof that such amount remains unpaid, a late charge equal to the lesser of four percent
(4%) of such overdue amount or the maximum amount permitted by law for the purpose of
defraying the expenses incurred by Mongagee in handling and processing such delinquent
payment, and such late charge shall be secured hereby. Such late charge shall be paid without
prejudice to the right of Morigagee to collect any other amounts provided to be paid or to declare
an Event of Default under this Mortgage or any other Loan Document.
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26 Waver of Statutory Richts.

Mongagor and Beneficiary agree, to0 the full extent permitted by law, that in the

.. event of an Event of Default on the part of Mongagor or Beneficiary hereunder, neither
Mongagor, Beneficiary nor anyone claiming through or under Mortgagor or Beneficiary will set
up, claim, or seek to take advantage of any moratonium, retnstatement, forbearance, appraisement,
valuation, stay, homestead, extension, exemption or redemption laws now or hereafter in force, in
order to preven: or hinder the enforcement or foreclosure of this Mortgage. or the sale of the
Security or the delivery of possession thereof immediately after such sale to the purchaser at such
sale, and Morgagor and Beneficiary, for themselves and all who may at any uime claim through or
ander ther:, hereby waive to the full extent that they may lawitily do so, the benefit of all such
laws, and any-and all nghts to have the assets subject to the secunty interest of this Morgage
marshaled upén anv foreclosure or sale under the power granted nerein.

Withiotri Jimutauen of the foregoing, Mongagor hereby represents and covenaats
and Beneficiary represcnrs 2nd warrants to Mortgagee that Morigagor has been directed in wniting
by the appropriate beneficiaries and holdess of the power of directior: of the trust estate to expressly
waive all rights of redemption (o the Security and reinstatement of the loan secured hereby in the
manner set forth. Mortgagor and Beneficiary do hereby further expressly waive, to the extent now
or hereafier permitted by law, all rignts =€ reinstatement of this Mongage pursuant to Section 15-
1201 of the Illinois Mortgage Foreciosuie Law (735 ILCS 3/15-1101 et seq.) (herein called the
“Act™), Mortgagor represents, covenants and acknowledges and Beneficiary represents, wasrants
and acknowledges that the Security does not wncivde agncultural, real estate or residential real
estate (as defined in the Act), and to the full extén® pemitted by law, hereby voluntanly and
knowingly waive their rights to reinstatement and redemptian as allowed under Section 15-1601 of
the Act.

30. Security Interest.

This Mortgage shall, as to any equipment and other Personal Propenty covered
hereby, be deemed to constitute a secunity agreement, and Mongagor and Beneficiary, as debtor,
hereby grant to Mortgagee, as secured party, a secunity interest therein puisuait to the Hlinois
Uniform Commercial Code. Mortgagor and Beneficiary agree, upon request of i/ongagee, 10
furnish an inventory of Personal Property owned by Mortgagor and Beneficiary and subiect to this
Mortgage and, upon request by Mortgagee, to execute any supplements to this Moigage, any
separate security agreement and any financing statements and contintation statements in order to
include specifically said inventory of Personal Property or othenwise to perfect the security interest
granted hereby. Upon any Event of Default, Mongagee shall have all of the nights and remedies
provided in said Code or otherwise provided by law or by this Mortgage, including but not limited
10 the right to require Montgagor or Beneficiary to assemble such Personal Property and make it
available to Mortgagee at a place in Chicago, Illinois 0 be designated by Morigagee which 1s
reasonably convenient to both parties, the right to take possession of such Personal Property with
or without demand and with or without process of law and the right to sell and dispose of the same
and distribute the proceeds according to law. The parties hereto agree that any requirement of
reasonable nouce shall be met if Mortgagee sends such notice to Morgagor or Beneficiary at least
ten (10) Business Days prior to the date of sale, disposition or other event giving rise 1o the
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required notice, and that the proceeds of any disposition of any such Personal Property may be
applied by Mongagee first to the reasonable expenses in connection therewith, including
reasonable attorneys' fees and legal expenses incurred, and then to payment of the Indebtedness.
With respect to the Personal Property that has become so attached to the Real Property that an
interest theretr: arises under the real property law of the Siate, this Mongage shal! also constitute a
financing statement and a fixwure filing urder the lilinots Uniform Commercial Code. Morngagor
shall give Mongagee notice of any change of its name, the named Beneficiary, Beneficiany’s
organizational structure or the location of its pnncipal place of business or the Personal Property
promptly after any such occurrence and Morngagor shall execute and cause Beneficiary to execute
such additional financing statements as Mongagee may reasonably require.

31. ~ Right of Entrv.

“Menoagee and Morgagee's represeniatives may at all reasonable umes, with
reasonable advance wiitten netice, enter upon the Security and inspect the same (including without
limitation, Benefictary's and Mortgagor's books and records), or cause it (o be entered upon or
inspected by agents, employees or independent contractors of Mortgagee, and show the same to
others, but Mortgagee shall rot be cbligated to make any such eatry or inspecuon. Any sucit
inspection shall be conducted so «s 10 not unnecessarily disrupt business operation at the Secunty.

352.  Eswopoel Certificate.

Mortgagor, within ten (10) Business Days after wniten request from Mongagee,
will fumish a signed statement in wntng, duly acknowledged, of the amount then due or
outstanding hereunder, under the Notes and any othei f202n Documents, whether or not any offsets
or defenses exist against the Indebtedness, and if sc; specifiing such cffsets and defenses.
Mortgagee, within fifieen (15) days after wriiten request fror+ JMongagor, will furnish a signed
statement in writing, duly acknowledged, the amount then dus ¢ outstanding under the Notes,
hereunder and under any other Loan Documents and whether Morigas2e has actual knowledge of
any monetary default by Mortgagor under the Notes, this Morigage o in the Loan Documents.
Upon request by Mortgagee, Mongagor shall exercise any nght it may have to request an estoppe!
certificate from any or all of the tenants on the Secunty within five (5) Bustitess Days following
Mortgagee's request; provided, however, that so long as no Event of Default shait liave occurred,
Mortgagee shall not tequest an estoppel certificate from any one tenant more than twice in any
twelve (12) month penod.

33. Annual Statements.

Mortgagor shall, within ninety (90) days after the end of each calendar vear, deliver
to Mortgagee the following financial statements, prepared on an accrual federal income tax bas:s:
a balance sheet for the Security as of the last day of such fisca! year, a statement of revenues and
expenses, a rent roil, and a statement of operating cash fiow and accounts receivable, together with
any "Notes to Financial Statements”, all in reasonable detai! and in a form reasonably acceptable to
Mortgagee, centified by the chief financial officer (or the functional equivalent thereof) of the
Member to be true, complete and correct. I addition, Mongager shall provide Mortgagee a pro
forma income and expense statement for the current year and, to the extent actual figures are sull




UNOFFICIAL COPY




UNOFFICIAL COPY I o 50t 5

unavailable, for the prior vear, by February 15 of the current year. Upon request, Mortgagor shall
provide unaudited quarterly cash tlow reponts and a current rent roll.

If Mortgagor omits to prepare and deliver promptly any report required by this
Section or there is an Event of Default, Mortgagee may elect, in addition to exercising any remedy
for an Event of Default as provided for in this Mongage, to require that the "Annual Statements”
be audited and certified. Such audit shall be made and such statements shal! be prepared and
centified by an independent Centified Public Accountant to be selected by Mongagee. Mongagor
and Beneficiary shall make Beneficiary’s books and records (including, without limitation, its bank
accounts) available for such purpose and shall pay all reasonable expenses of the audit and other
services, which expenses shall be secured hereby as part of the Indebtedness and shall be
immediately #ue and payable with interest thereon at the Default Rate set forth herein.

Viorigagee shal! afford any information received pursuant io this Section the same
degree of confidertialzy that Mongagee affords similar information propnetary to Morngagee;
provided, however, tha  iorigagee does not in any way warant or represent that such information
received from Mongagor o: Beneficiary will remain confidenual, and, provided further, that
Mortgagee shall have the uncozditional right to disclose, as necessary, any such information in the
event Mongagee sells, transfers, conveys, or assigns the Mongage or any poruon of the
[ndebtedness.

Within one hundred twenty {120) days afier the end of each calendar year,
Montgagor shall cause to be delivered 1c Mongagee (a) financial statements (including an income
statement and a balance sheet) penaining to Membér for the year ending, and as at the end of, such
calendar year, certified by an independent certified profi accountant as having been prepared in
accordance with generally accepted accounting principleS consistently applied, and (b) a cenificate
(the "Financia) Certificate") executed by the chief financial onicer of Member that (i) the Net
Worth of Member exceeded Two Hundred Fifiy Million Dollars £5230,000,000) as of the last day
of such calendar year and (ii) to the knowledge of such chief finantiz! officer after reasonable
inquiry of other officers (or the like) of Member, as of the last day of such calendar year no Event
of Default existed and nc event had occurred which with the giving of nutice or the passage of
time or both would, without an effective cure, become an Event of Default. ' Fo: rurposes of the
foregoing, "Net Worth of Member” shall mean the fair market value of the asseis of Member
minus its liabilities determined in a manner consistent with Member's intemal reporting to its
equity holders. In the event that the Net Worth of Member becomes less than Two Hunared Fifty
Million Dollars ($250,000,000), Beneficiary shall, in order to avoid a Financial Default (defined
below), have the right to cause Member to post an additional Letter of Credit with Morigagee in
compliance with the Letter of Credit Agreement in an amount equal to the then Maximum
Amount tc be held by Mongagee as security for Member's obligations under the Guaranty and
drawable upon the occurrence of an Event of Default thereunder. Beneficiary shall thereafter
cause such additional Letter of Credit to be replaced or extended in accordance with the Letter of
Credit Agreement but Beneficiary shall not be entitled to any reductions in the amount of the
additional Letter of Credit. In the event Beneficiary faiis tc deliver the Financial Certificate or
additional Letter of Credit as required by this Section 33, and such failure continues for seven days
following recetpt by Beneficiary of written notice from Mortgagee of such failure, a "Financial

36-
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Default” shall be deemed to have occurred under this Mortgage. If Morigagee gives such notice,
Morigagee may impose an administrative fee of $1.000 which Beneficiary shall pay within seven
days of receipt of Morigagee's request therefor.

34.  Rights Cumulatve.

Each right and remedy of Mortgagee under this Mongage, the Notes and any other
Loan Documents, shall be in addition 10 every other right and remedy of Mongagee and such
rights and remedies may be enforced separately or in any combination.

35.  Subroeauon.

To the extent that proceeds of the Indebtedness are used to pay any outstanding
lien, charge or ¢reumbrance affecting the Security and such proceeds have been advanced by
Monigagee at Morigagor's request. Mongagee shali be subrogated to all rights, interests and liens
owned or held by any swner or holder of such outstanding liens, charges and encumbrances,
irrespective of whether such liens, charges or encumbrances are released of record; provided,
however, that the terms and ‘nrovisions hereof shall govem the nights and remedies of Mortgagee
and shall supersede the terms, prrvisions, rights, and remedies under the lien or liens o which
Morgagee is subrogated hereunder.

36. No Waiver.

Any failure by Morngagee to insist ¢pon the sirict performance by Mortgagor or

Beneficiary of any of the terms and provisions herec{ shali not be deemed to be a waiver of any of
the terms and provisions hereof, and Mortgagee, notwathisianding any suck failure, shall have the
right thereafter to insist upon the strict performance by Mogagor or Beneficiary of any and all of
the terms and provisions hereof to be performed by Mongagor Or Eeneficiary.

37.  Mortgage Extension.

The lien hereof shall remain in full force and effect dunivg any postponement or
extension of the time of pavment of the Indebtedness, or of any part thereof, anc any number of
extensions or modifications hereof, or any additional notes 1aken by Mongagee, shali not affect the
lien hereof o the liability of Morgagor or Beneficiary or of any subsequent obligor to pay the
Indebtedness unless and until such lien or liability be expressly released in wnting by Morizagee.

38. Indemnification.

Mongagor and Beneficiary shall indemnify, defend and hoid harmless Mongagee
from and against all obligations, liabilities, losses, costs, expenses, fines, penalties or damages
(including reasonable attomeys' fees) which Mongagee may incur by reason of this Morngage or
with regard to the Security prior to the exercise of any remedies under this Mongage, but
specifically excluding any claims against Mortgagee relating to obligations, liabilities, losses, costs,
expenses, fines, penalties or damages of Morigagee made by the Co-lenders or Mortgagee's
participants. Should Mortgagee incur such obligation, iability, loss, cost, expense, fine, penalty or
damage, then Mongagor and Beneficiary, jointly and severally, shall reimburse Mongagee within

37-
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thinty (30) days of wnitten demand therefor. Any ameunt owed Mongagee under this provision not
paid when due shall bear interest at the Default Rare set forth herein, and shall be secured hereby.

39.  Exculpatory.

This Mortgage is executed by Morgagor not personaily but as Trustee as aforesaid
in the exercise of the power and authority conferred upen and vested in it as such Trustee (and
Morigagor hereby warrants that it possess full power and authonity to execute this instrument), and
it is expressly understood and agreed that nothing herein or in the Notes shall be construed as
creating any liabiity on Mortgagor personaily to pay the Notes or any interest that may accrue
thereon, or.any indebtedness accruing hereunder, or io perform and covenant either express or
implied hercir: contained, all such liability, if any, being expressly waived by Morigagee and by
every person icw or hereafier claiming any right or secunity hereunder, and that so far as
Mortgagor is co:iceined the legal indebtedness accruing hereunder shall look solely to the Security
hareby conveved and 7:! other secunity conveyed by any of the Loan Documents for the payment
thereof by the enforceinent of the lien hereby created, in the manner herein and in the Notes
provided, and by action agaizis: any other security given at the any ume to secure the payment of
said Notes. The foregoing hmication of liability shall apply to Mortgagor's liability only and shall
not limit in any way the liability of any other party under any of the Loan Documents.

Except as specifically sct.foith in that certain 1998 Personal Liability Agreement
executed by Beneficiary and Member, the 1998 Environmental indemnification Agreement
executed by Mortgagor, Beneficiary and Mumber and the Guaranty of Payment executed by

Member, all of even date herewith, neither Beneficiary, Member nor any of the partners of
Member shall be personally liable for the payment of 2y sums due hereunder or the performance
of any obligations of Beneficiary or Mongagor hereuncer, the liability of Beneficiary hereunder
being limited to its inierest in the Security, provided that nothirg contained in this Section 39 shall
restrict or impair Mongagee's rights granted hereunder or under iav 10 proceed against any security
interest, letter of credit or other security granted to secure such pavinent or performance or to
proceed against Beneficiary for specific enforcement of this Morigage to the full extent of
Beneficiary's interest in the Security and any other collateral for the Indebiconess.

40.  Auomev Fees.

Any reference to "attomey fees”, "attorneys’ fees”, or "attomey’s ters”) in this
document includes but is not limited to both the reasonable fees, charges and costs incurred by
Montgagee through its retention cf outside legal counsel and the reasonable aliccable fees, costs
and charges for services rendered by in-house counse! employed by Morigages, any of the entities
which constitute Morngagee or any Affiliate of any such entity, as well as fees and expenses of
expert witnesses. Any reference to "attomey fess”, "attomeys' fees”, or "attomey’s fees” shall also
include but not be limited to those reasonable artorneys or legal fees, costs and charges incurred by
Mortgagee in the collection of any indebtedness secured hereby, the enforcement of any
obligations hereunder, the protection of the Secunity, the foreclosure of this Morigage, the sale of
the Security, the defense of actions arising hereunder and the collection, protection or setoff of any
claim the Mongagee may have in a proceeding under Title 11, United States Code. Attomeys fees
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provided for hereunder shall accrue whether or not Morngagee has provided notice of default or of
an intention to exercise its remedies for such default.

41, Admmnistrative Fees.

Mortgagee shall have the nght to charge reasonable administrative fees dunng the
g term of the Notes as Mortgagee may determine, in its sole reasonable discreticn, in connection
with any servicing requests made by Mortgagor requinng Mortgagee's evaluation, preparation and
processing of any such requests. Administrative fees shall not be charged for routine servicing
matters contemplated by the Lean Documents including, without limitation: processing payments;
processing insurance and UCC contziuation documentation; processing escrow draws; review of
tenant leases nr subleases, subordination non-disturbance and attomment agreements and tenant
esicppels on stendard forms approved by Mortgagee without material modifications; review of
insurance coveiage;-and review of budgets and financial statements which are delivered in
accordance with tie (erms of this Mortgage. Such administrative fees shail apply without
limitation to requests  for- matters not permitted or contemplated by the Loan Documents
(including, without limitatica:) requests for transfers or assignments, requests for partial releases,
requests for review of new ezsements), and to requests. which, while contemplated by the Loan
Documents, because of the nature of the request, will require significantly more time than an
institutional lender, acting reasonably, ~vould contemplate for such request (including without
limitation, requests for the approval oi *¢nant leases or subleases, tenant estoppels and tenant
subordination, non-disturbance and anommeat agreements which contain material differences
from Mongagee's standard forms). Mongazec shall also be entiled to reimbursement for
professional fees it incurs for such administration, 1richiding without limitation, those of architects,
engineers and attomeys (including anomeys employed. oy Morigagee, any of the entities which
constitute Mortgagee, or any Affiliate of any such e cagaged by Mongagee, or any of the
entties which constitute Morigagee as independent contractor:.).

42, Protection of Secuntv; Costs and Expenses.

Mortgagor shall appear in and defend any acuon or procecang purporting to affect
the Security hereof or the rights or powers of the Mortgagee, and shall pay al' coits and expenses,
including without limitation cost of evidence of tide and reasonable attomeys’ fess, in any such
action or proceeding in which Mortgagee may appear, and in any sutt brought by Mongagee to
foreclose this Mongage or to enforce or establish any other rights or remedies of Aortgagee
hereunder. If Montgagor fails to perform any of the covenants or agreements contained in this
Montgage, or if any action or proceeding is commenced which affects Mortgagee's interest in the
Security or any part thereof, including, but not limited to, eminent domain, code enforcement, or
proceedings of any narure whatsoever under any federal or state law, whether now existing or
hereafter enacted or amended, relating to bankruptcy, insolvency, arangement, reorganization of
other form of debtor relief, or to a decedent, then Mongagee may, but without obligation to do so,
with notice to Mortgagor, which may be given by telephone, facsimile or other reasonable means
(unless there exists an Event of Default, in which case no prior notice shall be required), and
without releasing Morgagor ifom any obligation hereunder, make such appearances, disburse
such sums and take such action as Mongagee deems necessary or appropriate to protect
Mortgagee's interest, including, but not limited to, disbursement of reasonzble attomeys' fees, entry
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upon the Security to make repairs or take other action 1o protect the secunty hereof, and payment,
purchase, contest or compromise of any encumbrance, charge or lien which in the judgment of
Mortgagee appears to be prior or superior hereto. Mongagor further agrees to pay all reasonable
expenses of Mortgagee (including without limitation fees and disbursements of counsei) incident
to the protection of the rights of Mornigagee hereunder, or to erforcement or collection of payment
of the Indebtedness, whether by judicial or non-judicial proceedings, or ir: connection with any
bankruptcy, insolvency, amangement, reorganization or other debtor relief proceeding of
Montgagor, foreclosure or otherwise. Any amounts disbursed by Mongagee pursuant to this
Section shall be additional indebtedness of Mortgagor secured by the Loan Documents as of the
date of disbursement and shall bear interest at the Default Rate. All such amounts shall be payable
by Mongr¢or immediately without demand. Nothing contained in this Section shall be construed
to require Maiigagee to incur any expense, make any appearance, or take any other action.

43, Nouses.

Any noac:_demand, request, statement or consent made hereunder shall be in
writing, signed by the party giving such notice, request, demand, statement, or consent, and shall
be deemed to have been propzily civen when either (2) delivered personally, (b) delivered to a
reputable overnight delivery service providing a receipt (c) deposited in the United States mail,
postage prepaid and registered or cervfied return receipt requested or (d) sent by facsimile,
provided a copy of such facsimile is alsu-d<tivered in accordance with (a), (b) or (c) above, at the
address or facsimile number set forth below, ¢ a: such other address or facsimile number within
the continental United States of America as may bave theretofore have been designated in writing.

The effective date of any notice given as aforesaid srall be the date of personal service or facsimile
given during normal business hours, one (1) Business D =fter delivery to such overnight delivery
service, or three (3) Business Days afier being depositea in-the United States mail, whichever is
applicable. For purposes hereof, the addresses and facsimile nvmbers are as follows:

If to Mortgages:

Connecticut Generai Life Insurance Company
c/o CIGNA Investment, Inc.

900 Cottage Grove Road

Hartford, Connecticut 06152-2319

Atun: Investment Services, S-319

Fax: (860) 726-76350

American General Life Insurance Company
c/o American General Realty Advisors. Inc.
2929 Allen Parkway, A34

Houston. Texas 77019

Atin:  Director Mortgage Loans

Fax: (713)831-1033
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The Variable Annuity Life Insurance Company
c/o American General Realty Advisors, Inc.
2929 Allen Parkway, A34

Houston, Texas 77019

Aun: Director Mortgage Loans

Fax: (713)831-1033

With a copy to:

CIGNA Corporation

[nvestment Law Department
Moiigage & Real Estate Group

900 Ceiiage Grove Road

Hartfora, °7 05152-2215

Attn: Real Estate Division, S-215A
Fax: (860) 726-8446

I 10 Mortgagor:

LaSalle National Bank, as Trusiee
under Trust No. 35766

135 South LaSalle Street

Chicago, lllinots 60603

Fax: (312)443-2202

If to Beneficiary:

TST 525 West Monroe, L.L.C

c/o Tishman Speyer Properties

520 Madison Avenue

New York, New York 10022

Amn:  General Counsel and Chief Financial Officer
Fax  (212)319-1745

Gouid & Ratner

222 Nerth LaSalle Street
Suite 300

Chicago, lllinois 60601
Aun: Stephen P. Sandler
Fax: (312)236-3241
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34, Release.

Upon the satisfaction in full of the Indebtedness, Mortgagee shall release of record
the Secunity from the iien hereof and shall surrender this Morigage and all notes evidencing
indebtedness secured by this Mortgage to Mortgagor or Beneficiary. Mongagor shall pay ali costs
of recordation.

45.  Applicable Law.

The provisions hereof shall be construed in accordance with the laws of the State.
46~ Invahditv.

[ any provision of this Mortgage shall be held inconsistent with any provision of
the Act, the preiasions of the Act shall take precedence over the provisions of this Mortgage, the
same shall not affevt in-any respect whatsoever the validity of the other provisions of this Mortgage
that can be construed 4n a manner consistent with the Act except that if any provision of this
Montgage is declared to be ‘sivalid or unenforceable by a court of competent junsdiction or by a
statute, and the effect of such invalidity or unenforceability is to matenally and adversely affect
Montgagee's right to enforce the Obligations of Mongagor to pay principal, interest, Unscheduled
Payment Consideration, or any othe: riaterial portion of the Indebtedness on the terms provided
heretn, or to enforce the lien of this Morigeze or any other matenal remedy hereunder or under any
of the other Loan Documents, then Morngage: may, at its option, declare the entire indebtedness
evidenced hereby due and payable upon niney-(©9) days prior wniten notice to Mortgagor and,

provided no Event of Default is then continuing, wirliont Unscheduled Prepayment Consideration.

If any provision of this Mongage shall g:ant ro Mortgagee any nights or remedies
upon default of the Mortgagor which are more limited than e rights that would otherwise be
vested in Mortgagee under the Act in the absence of said provising, Mortgagee shall be vested
with the rights granted in the Act to the full extent permitted by law.:

Without limiting the generality of the foregoing, all =«penses incurred by
Montgagee to the extent reimbursable under Sections 15-1510 and 15-1512/of ihe Act, whether
incurred before or after any decree or judgment of foreclosure, and whether erumer:ied elsewhere
in this Mortgage, shall be added to the indebtedness secured by this Mortgage or by (nz judgment
of foreclosure.

47.  Captions.

The captions in this instrument are inserted only as a matter of convenience and for
reference, and are not and shall not be deemed to be any part hereof.

48. Business Purpose.

Montgagor has been advised by Beneficiary that the proceeds of the loan secured by
this Mortgage will be used for the purposes specified in Section 4(I) of 815 ILCS 20574, as
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amended, and that the pnncipal obligation secured hereby constitutes a "business loan" within the
purview of said statute.

49,  Aggrecate Indebiedness.

At all umes, regardless of whether any loan proceeds have been disbursed, this
Mongage secures (in addition to any loan proceeds disbursed from time to time) the payment of
any and all expenses and advances due to or incurred by Morigagee in connection with the
indebtedness secured hereby; provided, however, notwithstanding anything to the contrary herein,
the total aggregate indebtedness secured by this Mortgage shall not exceed Five Hundred Million
and No/100 Dollars ($500,000,000.00).

50. /" Modifications.

This vforigage may not be changed or terminated except in writing signed by both
paries. The prowisiors. of this Montgege shall extend and be applicable to ail renewals,
amendments, extensions, consolidations, and modifications of the other Loan Documents, and any
and all references herein to the. L.oar Documents shail be deemed to include any such renewals,
amendments, extensions, consolidzacns or modifications thereof.

51.  Bind and Inure.

The provisions of this Mortgage siall be binding on the Mongagor and Beneficiary
and their heirs, successors and assigns, and any-s:usequent owners of the Secunity. The covenants
of Mortgagor and Beneficiary herein shall run witls the land, and this Mortgage and all of the
covenants herein contained shall inure to the benefit of thz Mfortgagee, its successors and assigns.

32.  Replacement of Notes.

Upon receipt of evidence reasonably satisfactory o vortgazor of the loss, theft,
destruction or mutilation of any one or more of the Notes, and in the casz ol any such loss, theft or
destruction, upon delivery of an indemnity agreement reasorably satisfactory to Mongagor or, in
the case of any such mutilation, upon surrender and cancellation of any one o mcre of the Notes,
Mortgagor will execute and deliver, in lieu thereof, a replacement Note or Notes, id=atical in form
and substance to the Note or Notes so lost, stolen, destroved or mutilated and dated s of the date
of such the Note or Notes and upon such execution and delivery all references in this Morigage to
the Notes shall be deemed to refer to such replacement Note or Notes.

33.  Tume of the Essence.

Time is of the essence with respect to each and every covenant, agreement and
obligation of Mortgagor and Beneficiary under this Mortgage, the Notes and any of the other Loan

Documents.

L9 45 6 aleg
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IN WITNESS WHEREOF, the Mongager and Beneficiary have duly executed this
First Amended and Restated Mortgage and Secunity Agreement as of the date hereinabeve set

forth.
LASALLE NATIONAL BANK, as Successor Trustee to
LaSalle Natonal Trust, N.A., as Successor Trustee to
LaSalle National Bank under a Trust Agreement dated
November 1, 1966 and known as Trust No. 33766, and not
personally

B}' -»29/77:} C,{}' . e
Its 7 R

Signature Page to First Amended and
Restated Mongage and Security Agreement
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TST 525 WEST MONROE, L.L.C., a Delaware limited
liabsiity company

By tts scle member:
TISHMAN SPEYERTRAVELERS REAL ESTATE
VENTURE, L P, a Delaware limited partnership
By its general pantner:

TISHMAN SPEYER TRAVELERS ASSOCIATES,
a Delaware general partnership

By its general partner:

TSCE REAL ESTATE VENTURE, L.P,,
a Delaware limited partnership

By its general partner:

TSCE VENTURE CORP a Delaware
COI'pOf«.u !1'

B}' / //’!A/"{ ///61/'-\ C
;\'amew»‘l i/ {4 P\J‘H&_L_I_wﬂ/‘ =2

. - . - -
Tule 7 el /

Signature Page to First Amended and
Restated Mortgage and Secunty Agreement
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The foregoing First Amended Morigage and Secunty Agreement is accepted as a
full amendment and restatement of the Onginal Mortgage.

Dated: Januaryb, 1998

CONNECTICUT GENERAL LIFE INSURANCE
COMPANY, a Connecticut corporation

By:  CIGNA INVESTMENTS, INC.. a Delaware

corperation
B}'i W\——— / é@v\
lts: WHLTIANY C CARE SO
MANAGING DIRECTOR
47-

Signature Page to First Amended and
Restated Mortgage and Security Agreement
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oAy

AMERICAN GENERAL LIFE INSURANCE
COMPANY, a Texas corperation

By /ifﬂy/ f]

r S 7
Its Rémbert R. Owen. J-.
~~2-  Roal £siata investment Officer

THE VARIABLE ANNUITY LIFE INSURANCE
COMPANY. a Texas corporation

By //Zx /é 7&47

Its Rembert R. Qwen_Jr.
fg, Rnal Zq1372 Invecimant Officer

Signature Page to First Amended and
Restated Mortgage and Security Agreement




