UNOFFICIAL COPY

98169215

This instrument was prepared by
the atiorney referenced below in
consultation with counsel admitted
to practice in the state in which
the property is located, and when
recorded, counterparts should be

returned o: /1
S A S
Richdrd J. Hoagland &g

Shearman & Sterling 2 [ ‘5, 0

BEPT-01 RECORDING $215.00

THOOUY  TRAN 1546 03/04/%8 11230300

W+ TG ¥-PBE-16P215
COOK COUNTY RECORDER

599 Lexington Avenue
New York, New York 10022 Location;  Cook County, Tllinois
(212) 848-8760

¢]

This instrument is a Mortgage, Open-Erd Mortgage, Advance Mcney Mortgage, Credit Line
Mortgage, Deed of Trust, Deed to Secure Deot, Credit Line Deed of Trust, Assignment, Assignment
of Rents of real property, including fixtures, Sccurity Agreement and Financing Statement. This
instrument encumbers property located in one or tnore of Alabama, Arizona, California, Florida,
Georgia, lllineis, Indiana, Kentucky, Louisiana, Mic'tig i, Mississippi, Missouri, North Carolina,
Ohio, Oregon, and Texas, Notwithstanding anything tcth< contrary herein contained, (a) as to any
property located in the States of Arizona, California, Mississipsi, Missouri, North Carolina and Texas,
this instrument is, jnter alia, a deed of {rust; (b) as to any propesty-located in the States of Alabama,
Calorado, lllinois, Indiana and Kentucky, this instrument is, inlgr 2ua, 2 morigage; (c) as to any

f property located in the State of Ohio, for purposes of Section 5301.252-0f the Ohio Revised Code, this
instrument is, inter alia, an open-end mortgage; (d) as to any property located in the State of Georgia,
this instrument is, jnter alia, a deed to secure debt; and (e) as to any property iocated in the State of

Oregon, this instrument is, jnter alia, a line of credit deed of tryst. The total ontztanding principal
amount of indebtedness secured by this instrument shall not exceed Sixty-Nine Milljon Tight Hundred

Thousand Six Hundred Twenty-Nine and No/100 Dollars ($69,800,629.00). The matusity date for the
indebtedness secured by this instrument is Decembes 1, 2017, "This instrum»nt contains <rtor-acquired
property provisions and secures obligations containing provisions for changes in interest raiss,
extensions of time for payment and other modifications in the terms of the obligations. To the-2xtent
that this instrument is recorded within the State of Georgia, this instrument is to be filed and indexed in
the Real Estate Records.

CI2691I86

The mailing address of Mortgagee (as hereinafter defined) is

1301 Avenue of the Americis
New York, New York County, New ‘York 10019
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MORTGAGE, OPEN-END MORTGAGE, ADVANC']E MONEY MORTGAGE,
CREDIT LINE MORTGAGE, DEED OF TRUST, D'EED TO SECURE DEBT,
CREDIT LINE DEED OF TRUST, ASSIGNMENT, A3SIGNMENT OF RENTS,
SECURITY AGREEMENT AND FINANCING STATEMENT

Dated as of January 29, 1948
STATE STREET BANK AND TRUST COMPANY
OF CONNECTICUT, N.A., as Owner Trustee
ua2er that certain Trust Agreement (PMCC Trust No. 1998 M6 11),
Grantor
and
nie REMAINDER 1[I LLL,
Ki:mainderman
10
Douglas C.Draper (Misseari) OR
Gaylene Rogers (Texas), or Public Truatee (Colorado),
Chicago Title Insurance Company
(Arizona, California, Mississippi, Noith Carolina,

and Oregon)
Trustee

and

CREDIT LYONNAIS, NEW YORK BRANCH
Mongagee, Grantee, Beneficiary
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THIS MORTGAGE, OPEN-END MORTGAGE, ADVANCE MONEY
MORTGAGE, CREDIT LINE MORTGAGE, DEED OF TRUST, DEED TO SECURE
DEBT, CREDIT LINE DEED OF TRUST, ASSIGNMENT, ASSIGNMENT OF RENTS,
SECURITY AGREEMENT, FINANCING STATEMENT AND REQUEST FOR NOTICES
(as the same may from time to time be extended, spread, split, consolidated, modified, restated
and renewed, this "Mortgage™) made as of January 29, 1998 by STATE STREET BANK
AND TRUST COMPANY OF CONNECTICUT, N.A., 4 national banking association, having l
an address at 225 Asylum Street, Hartford, Connecticut 06103, not in its individual capacity,
but solely as Owner Trustee under that certain Trust Agreement (PMCC Trust No. 1998 Mé
1), dated as of January 29, 1998, between General Foods Capital Corporation as Owner
Participant and State Street Bank and Trust Company of Cennecticut, N.A., as Owner Trustee
("Owner Trusice”) or STEVEN CIMALORE, an individual having an address c/o State Street
Bank And Truct Company of Connecticut, N.A., 225 Asylum Street, Hartford, Connecticut
06103, not in his intividual capacity, but solely as an Individual Co-Trustee under that certain
Trust Agreement, daied a= of January 29, 1998 (PMCC Trust No. 1998 M6 II) (“Individual
Co-Trustee”) ar STEVEN CIMALORE, an individual having an address c/o State Street Bank
And Trust Company of Coanzciicnt, N.A., 225 Asylum Street, Hartford, Connecticut 06103,
not in his individual capacity, bat solaly as as Lovisiana Owner Trustee under that certain
Louisiana Trust Agreement, dated as of January 29, 1998 (PMCC Trust No. 1998 M6 II (LA))
("Louisiana Owner Trustee") (Owner ' rustee, Individual Co-Trustee or Louisiana Owner
Trustee, as applicable, are herein referred t-as "Grantor"), and M6 Remainder 11 LLC a
Delaware limited liability company (the “Remeinderman®), and to the extent the Mortgaged
Property (as hereinafter defined) is located in tiie Siate of Missouri, to Douglas C. Draper, a
Missouri resident having an address at c/o Hillsboro titte, P.O. Box 500, Hillsboro, Missouri
63050, and, to the extent that the Mortgaged Property s Yocated in the State of Colorado, to
the Public Trustee of the County of , ind to the extent the Mortgaged
Property is located in the State of Texas, to Gaylene Rogers, a‘1e:as resident, baving an
address at ¢/o Chicago Title Insurance Company, 7616 LBJ Frecvay, Suite 300, Dalias, Texas
75231, and, to the extent that the Mortgaged Property is located in the'States of Arizona,
California, Mississippi, North Carolina, and Oregon, to Chicago Title‘13surance Company,
having an address at 7616 LBJ Freeway, Suite 300, Dallas, Texas 75251, the applicable trustee
hereunder to the extent that this Mortgage operates as a deed of trust or credit line deed of trust
(collectively, "Trustee") and to CREDIT LYONNAIS, a French banking organization acting
by and through its New York Branch, having an address at 1301 Avenue of the Ameicas,
New York, New York County, New York 10019, being the mortgagee hereunder to the cxtent
that this Mortgage operates as a mortgage, open-end mortgage, advance money mortgage, or
credit line mortgage, the grantee hereunder to the extent that this Mortgage operates as a deed
to secure debt and the beneficiaries hereunder to the extent that this Mortgage operates as a
deed of trust, or credit line deed of trust ("Mortgagee").

I N N N S
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WHEREAS, Grantor has entered into that certain Participation Agreement
(PMCC Trust No. 1998 M6 II), dated as of the date hereof {as the same may be modified,
amended or restated from time to time as and to the extent permitted thereby, the
"Participation Agreement"), with the Mortgagee, Motel 6 Operating L.P., as Seller
thereunder, Universal Commercial Credit Leasing II, Inc., a Delaware corporation (the
"Lessee";, te owner and participant named therein (the "Crwner Participant"), and the
Remainderman, providing, among other things, for the commitment of the Mortgagee to issue
the Note; ano

WHEREAS, Owner Trustee has entered into that certain Trust Agreement
(PMCC Trust No. 1998416 II) with Owner Participant, dated the date hereof (PMCC Trust
No. 1998 M6 II), which peimite-the appointment of the Individual Co-Trustee; and

WHEREAS, Individua! Co-Trustee has enterad into that certain Trust
Agreemert Supplement with Owner Poriisipant and Owner Trustee, dated the date hereof
(PMCC Trust No. 1998 M6 II), providirg for Individual Co-Trustee to act on behalf of the
Owner Participant and Owner Trustee, not in'nus individual capacity but solely as an Individual

Co-Trustee; and

Louisiana Owner Trustee has entered into that certain Trvst-Agreement (PMCC Trust No.
1998 M6 II (LA)) with Owner Trustee, as settlor-beneficiary, anil Individual Co-Trustee, as
trustee (for the purposes herein, the terms Louisiana Qwner Trustzc and Owner Trustee shall
each mean the same);

, r WHEREAS, to the extent the Mortgaged Property is in the State of Louisiana,

WHEREAS, Grantor has leased the hotel located on the real pronerty described
in Annex A (the "Hotel") to the Lessee pursuant to the terms of that certain Lezse Agreement
(PMCC Trust No. 1998 M6 1), dated as of the date hereof (as the same may b¢ rueaified,
amended or restated from time to time as and to the extent permitted by the Operatlve
Documents, the "Lease"); and

C1269186

WHEREAS, pursuant to the Loan Agreement and the Operative Documents and
, subject to thz terms and conditions therein set forth, Mortgagee has agreed to make a loan to
Grantor in a principal amount of Sixty-Nine Million Eight Hundred Thousand Six Hundred

L Twenty-Nin: and No/100 Dollars ($69,800,629.00) (the "Loan"); and

|

WHEREAS, to evidence such indebtedness Grantor has executed and delivered
the Loan Agreement and will execute and deliver a note (PMCC Trust No. 1998 M6 II) of even

NYDOCS01/45994% (
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date herewith (the "Note") to the order of Mortgagee in an aggregate principal amount equal to
the amount of the Loan, and issued pursuant to the Loan Agreement; and

WHEREAS, Grantor is duly authorized under al! applicable provisions of the
Trust Agreement to issue the Note, to enter into and deliver this Mortgage and all corporate
action and all consents, approvals and other authorizations and all other acts and things
necessary to make this Mortgage the valid, binding and legal instrument for the security of the
Note have been done and performed; and

WHEREAS, the Remainderman is duly authorized under all applicable
provisions of 1aw and its certificate of formation and limited liability company agreement to
execute and deliver this Mortgage and to mortgage, convey and assign all of its right, title and
interest ir. the Mortgag:d Property to the Mortgagee as security for the Note and the
Indebtedness Hereby Secured and all corporate action, all consents, approvals and other
authorizaion and other acts azd things necessary to make this Mortgage the valid, binding and
tegal instrument for the security of the Note have been dorte and performed; and

WHEREAS, Grantor znd the Remainderman acknowledge and agree that it is in
the best interest of Grantor and the Remaizdérman that Mortgagee make the Loan and thereby
permit the consummation of the transactions contemplated by the Participation Agreement,
including, without limitation, the financing of the nnrchase price with respect to the Hotel by

Grantor; and

WHEREAS, the total indebtedness and lia*alities to be secured by this Mortgage
are as follows (all such indebtedness and liabilities or the instrviuents evidencing same, as
applicable, being herein collectively called the "Indebtedness iXerzoy Secured"):

(i)  the aggregate principal amount of Sixty-Nine Mill'on Eight Hundred
Thousand Six Hundred Twenty-Nine and No/100 Dollars ($69,800,529,00) evidenced
try the Note, with a maturity date of December 1, 2017, plus

(i)  interest on the principal amount, as evidenced by the Note and 48
provided in the Loan Agreement; plus

(i)  all other amounts payable and all other obligations of Grantor under the
Loan Agreement, the Note, this Mortgage (as the same may be amended, modified,
extended, rencwed, or supplemented from time to time, all of the foregoing being
herein collectively called the "Loan Documents”) and all amounts and other sums at
any time due and owing to Mortgagee and/or the Loan Participants under the
Participation Agreement;

NYDOCS(4/45954 |
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and, to the extent that the Mortgaged Property is located in the States of Illinois, Louisiana,
Michigan and Ohio, all up to a maximum amount outstanding at any time from time to time of
$1,000,000,000.00 (the "Maximum Amount"); and

Notwithstanding the foregoing, in the following states, the principal amount of
indebtedness secured by this Mortgage (and with respect to the State of Florida, the recovery
under this Mortgage) shall be limited to the amounts set forth opposite such state:

Alabama $0.00

Florida $2,232,413.00
Georgia $2,553,394.00
(egon $4,115,521.00

Ia the foiegoing states, the security for such indebtedness shall not be reduced
by any prepayment or tepayment thereof until the amount of the indebtedness Qutstanding shall
be reduced below the respeciive iimits set forth above for the applicable state and that portion
of such debtedness last remainirg uapaid shall be secured hereby.

To the extent the Mortgzeed Property is located in the States of Indiana, Hlinois
and Michigan, Graator hereby acknowledg:s and agrees that the Indebtedness Hereby Secured
includes, and that this Mortgage is given to securc, advances that may be made and obligations

that may be incurred after the execution of this Mo:tgage ("future advances”) and that this
Mortgage shall secure all future advances of every xiic and whenever occurring, which, with
respect to the State of Illinois are made within twenty (20 years of the date hereof, provided,
however, that the maximum amount of unpaid future advauces sutstanding at any one time
shall not exceed the Maximum Amount, such maximum amouint being stated herein pursuant to
and int accordance with (i) Indiana Code §32-8-11-9 and (i) Michigas Compiled Laws

§ 565.901 gf seq., and not being a commitment by Lender to make fur:ire advances, and
provided, further, that the maximum amount of the indebtedness secured by this Mortgage at
any one time in all events shall not exceed the Maximum Amount; and

WHEREAS, it has been agreed that the payment and performance of the
Indebtedness Hereby Secured shall be secured by a mortgage, open-end mortgage, advanze
money mortgage, credit line mortgage, deed of trust, deed to secure debt, credit line deed of
trust, assignment, assignment of rents, security agreement, financing statement, and request for
notices. as applicable, of certain property as hereinafter identified.

NOW, THEREFORE, in consideration of the premises and other good and
valuable consideration, the receipt and sufficiencs’ of which are hereby acknowledged, 1o
secure the punctual payment by Grantor when due, whether at stated maturity, by acceleration
or otherwise, of the Indebtedness Hereby Secured and the performance and observance of all

NYDOCS03/45954 1
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other covenants, obligations and liabilities of Grantor under this Mortgage, as the samz may be
extended, modified or renewed or repledged, Grantor and the Remainderman do hereby each
grant, bargain, sell, mortgage, warrant, alienate, remise, release, assign, transfer, set over,
deliver, confirm and convey unto Mortgagee and Trustee, as applicable, and their respective
successors and assigns, in trust, upon the terms and conditions of this Mortgage, with power of
sale and right of entry as provided herein below, each and all of the properties and real
properties described in the Granting Clauses herein and, to the extent that the Mortgaged
Property is located in the State of Louisiana, by these presents specifically mortgage,
collaterally pasign, affect and hypothecate unto and in favor of Mortgagee, any and all of
Grantor's and £emainderman’s present and future rights, title and interest in and to the
following immevable (real) property (which, together with ali other property located therein or
described in the Srauting Clauses herein, is hereinafter collectively called the "Mortgaged

Property”).
GRANTING CLAUSES

(sRANTING CLAUSE FIRST

The parcel of land describad in Annex A attached hereto and made a part
hereof, together with (a) the Improvements (as d2fined in Appendix A hereto) located thereon,
(b) any and all reversions, remainder or remairders. in and to said land, and together with all

and singular the tenements, hereditaments, easements -rights of way, rights, privileges and
appurtenances fo said land, belonging or in anyway appeiiaining thereto, including, without
limitation, the uvntire right, title and interest of the Grantori1d the Remainderman in, to and
under any streets, ways, alleys, gores or strips of land adjuwming 24id land, and all claims or
demands whatsoever of the Grantor and the Remainderman eithier in‘law or in equity, in
possession or expectancy, of, in and to said land, it being the intenaon of the parties hereto
that, so far as may be permitted by law, all property of the character ne:2inabove described,
which is now owned or is hereafter acquired by the Grantor or the Remainderman and is
affixed or attached or annexed to said land, shall be and rermain or become anc constitute a
portion of said land and the security covered by and subject to the Lien of this Moripage
{collectively, the “Land"), together with (i) all accessions, parts and appurtenances
appertaining or attached thereto, (ii) all substitutions, renewals or replacements of and
additions, improvements, accessions and accumulations to any and all thereof, (iii) all rents,
subrents, incorne, revenues, awards, issues and profits thersfrom (including, without
limitatian, all deposits of money as advanced Rent or for security) and (iv) the present and
continuing right, if any, to make claim for, collect, receive and receipt for any and all of such
rents, income, revenues, awards, issues and profits arising therefrom or in connection
therewith;

GRANTING CLAUSE SECOND

NYDOCS0345994 |

G1Z69186




UNOFFICIAL COPY



P U . N R e

UNOFFICIAL COPY

6

All judgments, awards of damages, settlemerts and other compensation
heretofore or hereafter made resulting from condemnation proceedings or the taking of the
property describec! in Granting Clause First or any part thereof or any improvements now or at
any time hereafter located thereon or any easement or other appurtenance thereto under the
power of eminent domain, or any similar power or right (including any award from a
Governmental Authority at any time after the allowance of the claim therefor, the
ascertainment of the amount thereof and the issuance of the warrant for the payment thereof),
whether permanerit or temporary, or for any damage (whether caused by such taking or
otherwise) 11 said property or any part thereof or the improvements thereon or any part
thereof, ¢r iz any rights appurtenant thereto, including severance and consequential damage,
and any award ior change of grade of streets (collectively, “Condemnation Awards"};

GRANTING CLAUSE THIRD

All propeicy and rights, if any, which are by the express provisions of this
instrument required to be sucicricd to the Lien hereof and any additional property and rights
that may from time to time hereafier, by writing of any kind, be subjected to the Lien hereof
by Grantor, the Rzmainderman or by anyone acting at the direction or as an agent of Grantor

or the Remainderinan;
GRANTING CLAUSE FOURTH

All rights in and to common areas and arcess roads on adjacent properties
heretofors or as of the time granted, hereafter granted, ¢ Gt¢ Grantor or Remainderman and
any after-acquired title (as of the time so acquired) or reveision (as of the time so acquired) in
and to the beds of any ways, roads, streets, avenues and all:y. adjeining the property
described in Granting Clause First or any part thereof; '

GRANTING CLAUSE FIFTH

All present and future right, title, interest and estate of Grantor ¢
Remainderman in and to all inventory, equipment, fixtures and other goods (as thasc terms are
defined in Article 9 of the UCC) now or in the future located at, upon or about, or a%i:ed or
attached to or installed in, the Improvements, or used or to be used in connection with or
otherwise relating to the Improvements or the ownership, use, development, construction,
maintenance, management, operation, marketing, leasing or occupancy of the Improvements,
including, without limitation, the Personalty;

NYDOCS03/459934 |
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GRANTING CLAUSE SIXTH

The Lease and the Guaranty (as defined in Appendix A hereto), and all of
Grantor's estate, right, title, interest, claim and demand as lessor or obligee, as the case may
be, in, to and under the Lease and the Guaranty, inciuding all extensions and renewals of the
term thereof, and al] existing or future amendments, supplements or modifications of the Lease
and the Guaranty (and to any short form memorandum of the Lease executed for recording
purposes), together with all rights, powers, privileges, options and other benefits of Grantor as
lessor underthe Lease and as obligee under the Guaranty, including, without limitation, but
excluding, in each case, Excepted Rights and Payments (and further excluding the Lease and
the Guaranty to e extent necessary for the Grantor to obtain the benefits of and enforce the
Excepted Rights <nd Payments), (a) the immediate and continuing right (whether or not a Loan
Event of Default (as defised in Appendix A hereto) shall have occurred and be continuing) to
receive and collect all Rén: (whether as Basic Rent, payments pursuant to Article VI, XIV and
XVII of the Lease, Suppiemerial Rent or otherwise), income, revenues, royalties, issues,
profits, insurance proceeds, Condemnation Awards, bankruptey claims, liquidated darnages,
purchase price proceeds and other payinents, tenders and security payable to or receivable by
the Grantor as lessor under the Lease (but. in the case of condemnation awards and insurance
proceeds, subject to the rights of Lessee under the Lease); (b) if Lessee exercises any right, or
shall be required, to purchase the Deed of Trust Estat: or Grantor’s interest therein, or any
portion thereof, the right and power (such power and right being coupled with an interest) to
execute and deliver as agent and attorney-in-fact of riantor, as lessor under the Lease, an
appropriate deed or other instruments of transfer necescary or appropriate for the conveyance
and transfer to the purchaser of the Mortgaged Property ot the portion thereof being so
purchased, and all interest of the lessor therein and to perform i5-the name and for and on
behalf of the lessor, as such agent and anorney-in-fact, any ana-all other necessary or
appropriate acts with respect to any such purchase, conveyance and ansfer; {c) the right of
Grantor to give and withhold all waivers, consents, modifications, amezdments and agreements
under or with respect 10 the Lease and the Guaranty; {d) the right of Grant(rto give and
receive copies of all notices and other instruments or communications under o: with respect to
the Lease and the Guaranty; (e) the right of Grantor to talke such action under the Louse upon
the occurrence of a Lease Event of Default, including the commencement, conduct %d
consummation of legal, administrative or other proceedings as shall be permitted by :he Lzase
or by law; (f) the right to do any and all other things whatsoever which Grantor or any lessor
or tenant is or may be entitled to do under the Lease and (g) the immediate and continuing
right (whether or not a Loan Event of Default shall have occurred and be continuing) to
receive and collect any and all payments receivable by Grantor under the Guaranty;

NYDOCENV45964 1
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GRANTING CLAUSE SEVENTH

All right, title, interest, powers, privileges, options, claims, demands and other
benefits of the Grantor and of the Remainderman in, to and under Lessor's Deed, the Option
] and Estate for Years Agreement and the Three Party Agreement related to the Mortgaged
Property, all including, without limitation, but excluding. in each case, Excepted Rights and
Payments (and further excluding the Lease and the Guaranty to the extent necessary for the
Grantor to obtain the benefits of and enforce the Excepted Rights and Payments), (a) the right
of Grantor und the Remainderman to give and withhold all waivers, consents, modifications,
amendments a»d agreements thereunder; (b) the right of Grantor and the Remainderman to
exercise all rights thereunder; (c) the right of Grantor and the Remainderman to give and
receive copies of al! notices and other instruments or communications thereunder; (d) the right
of Grantor and the Remainderman to take such action upon the occurrence of a default
thereunder, including the commencement, conduct and consummation of legal, administrative
or other proceedings as shall e permitted thereby or by law or in equity; (e) the right of
Grantor and the Remainderman (o do any and all other things whatsoever which Grantor is or
may be entitled to do thereunder; ind (f) to the extent the Mortgaged Property is located in the

State of Louisiana, all rights in and tc the predial servitude affecting the Land created by
Lessor’s Deed;

GRANTING CLAUSE EIGHTH

Any and all moneys not held for distrivetion to Lessee under the Lease and
other property (including each amendment or supplement o any and all instruments included in ¢

the Morgaged Property) which may from time to time, by delivciy to Mortgagee or by any Qo
instrument, including this Mortgage, be subjected to the Lien herec{ by Grantor or by anyone [

. . ) ) \ en
on behalf of Grantor or with the consent of Grantor or which may cu:rs into the possession or oo
be subject to the control of Mortgagee pursuant to this Mortgage, or pursuant to any |
instrument included in the Mortgaged Property, it being the intention of Crantor and E?‘l
Morigagee and it being hereby agreed by them that all other property hereafte: acjuired by

Grantor and required to be subjected to the Lien of this Mortgage by the Operative Documents
or intended o (¢ be shall, subject to applicable law, forthwith upon the acquisition *hzizof by
Cirantor be as fully embraced within the Lien of this Mortgage as if such property were ncw

owned by Grantor and were specifically described in this Mortgage and granted hereby or
pursuant hereto,

GRANTING CLAUSE NINTH

All other property of every kind and description, real, personal and mixed,
including all equipment, inventory, fixtures, component parts and goods, and all interests
therein, now owred or hereafter acquired by Grantor and the Remainderman pursuant to the

NYDOC503/459%4 1




UNO




UNOFFICIAL COPY

9

provisions of the Operative Documents, including any right in the title and interest of the
Grantor in and 1o the Land, whether currently existing or hereafter arising, including but not
limited to the Grantor’s rights under the Ground Lease (as defined in the Option and Estate for
Years Agreement);

GRANTING CLAUSE TENTH

To the extent assignable, all of Grantor's right, title and interest in and 10 al]
licenses (inc’ading. but not limited to, any operating licenses, liquor licenses or similar
licenses), comracts, management contracts or agreements, guaranties, warranties, franchise
agreements, pe;m'ts, authorities or certificates required or retating to the ownership, use,
operation or mairienance of the Improvements; and

GRANTING CLAUSE ELEVENTH

Any and all procecds, nroducts and profits derived or converted, voluntarily or
involuntarily, from or relating to the foregoing property listed above in Granting Clauses First
through Tenth, inclusive, into cash or'ot!ier liquidated claims, including, without limitation, all
proceeds and payments of insurance.

PROVIDED, HOWEVER, ALL PROPERTY, RIGHTS, INTERESTS,
MONEY3 AND FRIVILEGES COMPRISING EXCEPTED RIGHTS AND PAYMENTS
ARE EXPRESSLY EXCEPTED AND EXCLUDED RCM THE LIEN AND OPERATION
OF THIS MORTGAGE.

TO HAVE AND TO HOLD the Mortgaged Property unto Trustee and its successors
and assigns in trust for the benefit of Mortgagee and its successors and assigns, to the extent
the document is a Deed of Trust, and unto Mortgagee and its successors ai¢ assigns forever to
the extent the document is a Mortgage for the purpose of securing performance of each
agreement, covenant and warranty of Grantor and the Remainderman containes herein and in
the Note, and payment of the Indebtedness Hereby Secured and the performance of cach
agreement, covenant and warranty of Lessee in favor of Mortgagee and/or the Loan Participant
contained in the Participation Agreement. It is understood and agreed that this Mortgage is,
among other things, to secure the obligation of Grantor to repay the Note executed and
delivered pursuant to the Loan Agreement, and all other Indebtedness Hereby Secured.

PROVIDED, NEVERTHELESS, that these presents are subject to Section 6.6 hereof
and the terms, provisions, conditions and limitations set forth in the Loan Agreement.

It is agreed and understood by the parties hereto that:
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L. it is the intention of the parties hereto that this Mortgage shall constitute
a security agreement within the meaning of the UCC with respect to the interests of
Grantor, as debtor, in the Mortgaged Property that is covered by the UCC, and that a
security interest shall attach thereto for the benefit of Mortgagee, as secured party, as
security for the payment of the Indebtedness Hereby Secured and the obligations of
Grantor herein, This instrument shall also be effective as a financing statement filed as
a fixure filing with respect to all fixtures included in the Mortgaged Property, and
Grantor shall be the "debtor” and Mortgagee shall be the "secured party" with respect
thereta, and the addresses of each such party shall be as set forth in this Mortgage.
Grantor hereby authorizes Mortgagee to file financing and continuation statements with
respect 10 such security interests, without the signawre of Grantor whenever lawful
and, upop ‘epest, Grantor shall promptly execute financing and continuation
statements to fuclier evidence and secure Mortgagee's interest therein.

2. Any part-of the security herein described, and any security described in
any other instrument now or hereafter given to secure the Indebtedness Hercby
Secured, may be released by’ Mortgage: without affecting the Lien hereof as to any part |
of the security not released fro:n the Lien heraof.

3. Grantor and all who may claim through or under Grantor waive any and |
all right to bave the property comprisirg the Mortgaged Property marshaled upon any
foreclosure of the Lien hereof and agrees that zny court having jurisdiction to foreclose
such Lien may order the Mortgaged Property so'i. !

4, Upon the occurrence of a Loan Eveni of Dzfault (as hereinafter defined),
Mortgagee has, among other things, the right to institute = judicial action to foreclose
on the Mortgaged Property and disposs of the same.

Notwithstanding anything to the contrary herein contained,

C1269186

(i) tothe extent the Mortgaged Property is located in any of tiie fcliowing
states, this Mortgage shall be deemed to be and shall be enforceable as a mor.age,
assignment, assignment of rents, security agreement and financing statement: the s.ates
of Alabama, Colorado, Florida, Illinois and Indiana, and the Commonwealth of

Kentucky;

(i) to the extent that the Mortgaged Property is located in any of the
following states, this Mortgage shall be deemed to be and shall be enforceable as a deed
of trust, line of credit trust deed, assignment, assignment of rents, security agreement,
financing statement and request for notice: the states of Arizona, California,
Mississippi, Missouri, North Carolina, Oregon or Texas;
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(iii)  to the extent that the Mortgaged Property is located in the following
states, this Mortgage shall be deemed to be and shall be enforceable as an open-end
mortgage, assignment, assignment of rents and financing statement: the state of Qhio;

(iv) 1o the extent that the Mortgaged Property is located in the State of
Georgia, this Morigage shall be deerned to be and shall be enforceable as a deed to
secure debt. To the extent the Mortgaged Property is located in the State of Georgia,
this Mortgage is intended to operate and be construed as a deed passing title to the
Mor*zazed Property to Mortgagee and is made under those provisions of the laws of the
State of Georgia existing on the date hereof relating to deeds to secure debt, and not as
a mortgag~ .- To the extent the Mortgaged Property is located in the State of Georgia,
title is couveysd hereby, and the interest of Mortgagee hereunder is a holder of a deed
to secure debt and ot a lien; and

(v) o the enieat that the Mortgaged Property is located in the State of
Arizona, this Mortgage is a construction Deed of Trust and is entitled to the benefits
under Arizona Revised Statutes § 47-9313(f).

Wherever herein contained, the phrase "'Irosree and/or Mortgagee® or any similar phrase

(1) shall be deemed to refer to Trustee for the bziwfit of Morigagee, as beneficiary, to the
extent the Mortgaged Property is located in any of the states Jisted in subsection (i1) above and
(2) shall be deemed to refer to Mortgagee (and, in i 'case of Georgia, 10 Mortgagee, as
grantee) to the extent the Mortgaged Property is located 1p any of the states listed in
subsection (i), (iii) and (iv) above and Trustee shall have 1o rights, powers or obligations in
those states. To the extent the Mortgaged Property is located ir any of the states listed in
subsection (11) above, references to Mortgagee shall, if the contezt 50 requires, be deemed to
be references to Mortgagee, as beneficiary. To the extent thar the Premiises are located in the
State of Georgia, Mortgagee shall mean in each case the grantze of a decd 1o secure debt and
Mortgagee shall have all the rights and powers of such a grantee.

G126918b6

TO HAVE AND TO HOLD the Morigaged Preperty unto Trustee, iviortgagee,
and their respective successors and assigns, forever,

AND TO THE EXTENT THAT THE MORTGAGED PROPERTY IS
LOCATED IN THE STATE OF GEORGIA, TO HAVE AND TO HOLD the Mortgaged
Property, and all parts, rights, members and appurtenances thereof, to the use, benefit and
behalf of Mortgagee and the successors and assigns of Mortgagee.

AND TO THE EXTENT THAT THE MORTGAGED PROPERTY IS
LOCATED IN THE STATE OF LOUISIANA: (i) without limiting the terms of the Mortgage,
it is the intent of Grantor and Remainderman that Grantor and Remainderman do each by these
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presents specificaily mortgage, affect and hypothecate, collaterally assign, pledge and grant a
continuing security interest upon, unto and in favor of Mortjagee any and all of the Mortgaged
Property that is susceptible of mortgage under the Louisiana Civil Code, and do further affect,
hypothecate, and grant a continuing security interest in favor of Mortgagee, as secured party,
in all the Mortgaged Property that is susceptible of a security interest under Chapter 9 of the
Louisiana Commercial Laws (La. R.S. 10:9-101 gt seq.), and do further affect, hypothecate,
assign, and pledge, and grant a continuing security interest unto and in favor of Mortgagee, as
assignee, all the present and future Leases and Rents that are susceptible of assignment under
La. R.S. 9:9401, all for the purposes of securing the Indebt:dness Hereby Secured up to the

Maximum Aliicunt;

(i} _this Mortgage has been executed by Grantor and Remainderman pursuant
to Article 3298 of the L cuisiana Civil Code for the purpose of securing the Indebtedness
Hereby Secured that may row be existing ard/or that may arise in the future as provided
herein, with the preferences a=d priorities provided under applicable Louisiana law. However,
nothing under this Mortgage sii2!s be construed as limiting the duration of this Mortgage or the
purpose or purposes for which the (ndebtedstess Hereby Secured may be requested or
extended;

(iii)  no Note has been deliveres-to the undiersigned Notary Public for
purposes of paraphing it for identification with this Mortgage: and

(iv)  asused in this Mortgage: the teiris “real property” and “real estate” shall
be deemed to include immovable property; the term *fee estute” shall include full ownership;
the term “personal property” shall be deemed to include movable property; the term “tangibie
property” shal! be deemed to include corporeal property; the teim “intangible property” shall be
deemed to include incorporeal property; the term “easements” shail be Aeemed to include
servitudes; the term "buildings" shall be deemed to include other constraziinns; the phrase
“covenant running with the land” and other words of similar import shall be ceemed to include
a real right or a recorded lease of immovable property; the term “country” sha!i be deemed to
mean parish; the term “joint and several liability" shall be deemed to include in sokd' liability;
the terms “deed in lieu of foreclosure,” “conveyance in lieu of foreclosure” and words of
similar import shall include a dation en paiement; and terms "UCC”, “Uniform Comme:ci.)
Code”, or “Code” and words of similar import shall include the Louisiana Commercial Laws,
La. R.S. §§ 10:1-101 et seq.

AND TO THE EXTENT THAT THE MORTGAGED PROPERTY IS
LOCATED IN THE STATE OF NORTH CARQLINA, TO HAVE AND TO HOLD the
Mortgaged Property unto Trustee, its successors and assigns forever in FEE SIMPLE, upon
the trusts and for the uses and purposes hereinafter set forth.
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NOTWITHSTANDING ANY OTHER PROVISION OF THIS MORTGAGE,
THE MAXIMUM AMOUNT OF THE INDEBTEDNES HEREBY SECURED AT ANY
TIME FROM TIME TO TIME SHALL BE LIMITED T THE MAXIMUM AMOUNT.

SECTION 1. DEFINITIONS.

Capitalized terms not otherwise defined herein shall have the respective meanings
specified in Appacix A attached hereto and made a part hereof,

SECTION2.  GENERAL/COVENANTS AND WARRANTIES.
The Grantor covenants; v.arrants and agrees as follows:

Section 2.1.  Grantor’s Duties. ) The Grantor does hereby covenant and agree well and
truly to abide by and perform each and «l].of the covenants of the Grantor contained in the
Loan Agreement, the Note and, subject to t'ie terms and conditions thereof, each and ail of the
covenants of the Grantor contained in the cthey Security Documents and each of the warranties
of the Grantor in the Loan Agreement is hereby restatad to the same extent and with the same
force and effect as if each and all of said terms, provisiuis, restrictions, covenants and
agreements so incorporated herein by reference were set «ut and repeated herein at length.

Section 2.2.  [Reserved].
Section 2.3, [Reserved].

Section 2.4.  [Reserved].

Section 2.5.  Covenants Concerning the Lease. (3rantor hereby covenants izt it shall
not, without the prior consent of Mortgagee, terminate, modify, waive, supplement oi
surrender the Jease, except to the extent permitted for in the definition of "Excepted Rights

and Payments,” or to the extent Excepted Rights and Payments are concerned or except as
maybe permitted by the Lease.
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SECTION 3.  POSSESSION, USE AND RELEASE OF PROPERTY, AND ASSIGNMENT OF RENTS.

Section 3.1.  Grantor's Right of Possession. Subject to Section 5.1 hereof, provided
no Loan Event of Default has occurred and is continuing, Grantor shall be suffered and
permitted to remain in full possession, enjoyment and control of the Mortgaged Property
subject always to the observance and performance of the terms of this Mortgage and of the
Participation Agreement and the other Operative Documents to which Grantor is a party, It is
expressly understood that the use and possession of the Improvements and the Land by the
Lessee or =ny of its permitted sublessees and assignees under and subject to the Lease shall not
constitute a violation of this Section 3.1.

Section.2.7. . Release of Mortgaged Property. The Lien and security interest of this
Mortgage shall be r=ir2sed upon the terms and subject to the conditions set forth in Articles 3
and 4 of the Loan Agreernent and Section 6.6 of this Mortgage.

Section 3.3.  Assignmznt of Rents. (a) Grantor hereby absolutely and presently
bargains, sells, transfers, assigns ana sets over to Mortgagee, as further security for the
payment of the Indebtedness Hereby Stcured, all of its riglht, title and interest in and 1o the
Lease and the Rent and Supplementa] [texit payable thereunder and all rights of Grantor
thereunder, whether before or after foreclosure or during the full period of redemption,
excluding, in all cases, Excepted Rights and 2ayrents. The assignment of the Lease, Rent and
Supplemental Rent, and of the aforesaid rights witl, respect thereto, is intended to be and is an
absolute present assignment from Granior to Mortgzgse,and not merely the passing of a
security interest. Notwithstanding the foregoing, however, Grantor shall have the revocable
right and license to receive, collect and enjoy the Remt aucl Supplement Rent, until there is a

Loan Event of Default. Upon a Loan Event of Default, such licerse shall cease automatically, S

without notice, possession, foreciosure, or any other act or procedu.e, and all of the Rent and EB
Supplemental Rent, assigned hereby shall thereafter be payable direct! 10 Mortgagee; except ,p)
that such license shall be reinstated automatically by acceptance by Mortgagee of any cure of b
any such Loan Event of Default by Grantor, unless Mortgagee shall notify Cranror that ,}ﬁ
acceptance of such cure shall not reinstate such license. Such assignment and gran’ shall N

continue in effect until the Indebtedness Hereby Secured is paid, the execution of #'s
Mortgage constituting and evidencing the irrevocable consent of Grantor 10 the entry upan and
taking possession of the Land and the Improvements by Mortgagee pursuant to such grant,
whether foreclosure has been instituted or not and without applying for a receiver. Nothing
contained in this Section 3.3(a) shall be construed to bind Mortgagee to the performance of
any of the covenants, conditions or provisions contained in any Lease or otherwise to impose
any obligation en Mortgagee (including any liability under the sovenant of quiet enjoyment
contained in the Lease or under any Applicable Law in the event that any tenant shall have
been joined as a party defendant in any action to foreclose this Mortgage and shall have been
barred and foreclosed thereby of all right, title and interest and equity of redemption in the

NYDOCS503/45594 1




UNOFFICIAL COPY

A Tnss

; H
s d &7

oo g e e




UNOFFICIAL COPY

15

Land and the Improvements), except that Mortgagee shall be accountable for any money
actually received pursuant to such assignment. Grantor hereby further grants to Mortgagee the
right to notify the Lessee of the assignment thereof and, after the occurrence of a Loan Event

5 of Defauli hereunder (i) to enter upon and take possession of the Land and the Improvements

i for the purpose of collecting the Rent and the Supplemental Rent, (ii) to dispossess by the usual

summary proceedings any tenant defaulting in the payment thereof, (iii) to let the Land and the

Improvements, or any part thereof, and (iv) to apply the Rent and the Supplemental Rent

pursuant to Section 4.4 of the Loan Agreement.

‘b)  Grantor will, as and when requested from. time to time by Mortgagee,
execute, acknoviedge and deliver to Mortgagee, in form approved by Mortgagee, one or more
general or specific assignments of the Lessor's Interest under the Lease. Grantor will, on
demand, pay to Morigugze, or reimburse Mortgagee for the payment of, any costs or expenses
incurred in connection with the preparation or recording of any such assignment,

SECTION4.  APPLICATION OF 1SURANCE AND CERTAIN OTHER MONEYS RECEIVED BY

MORTGAGEE.

Section 4.1, Application of Moiie; ~ As more fuily set forth in the granting clauses
hereof, Grantor has hereby granted to Mortgage a Lien on and security interest in (a) Basic
Rent, Supplemental Rent, payments pursuant t¢ Articles VI, XI'V and XVII of the Lease,
insurance proceeds, Condemnation Awards, issues, profits, purchase proceeds, income and
other sums due and to become due under the Lease (subject to the rights of Lessee under the
Lease, including, without limitation, Lessee's rights to iisarance proceeds and condemnation
proceeds as provided in Article X1 thereof, and excluding amounic constituting Excepted

Rights and: Payments) and (b) any and all payments receivable by Gzantor under the Guaranty %;
(excluding Excepted Rights and Payments) as security for the paymen. of the Note and the puh
performance of the obligations of Grantor under the Security Documents.— All of such monies g
shall be paid and applied in accordance with the terms and provisions of Article 4 of the Loan ‘-‘2

Agreemen:,

Section 4.2.  Mortgage Title Insurance. Any moneys received by Mortgages as
payment for any loss under any policy of mortgage title insurance which was delivered Ly

Lessee shall become part of the Mortgaged Property and shall be: paid and applied in the same
manner as net proceeds of an Event of Loss as provided in Article XIV of the Lease.

SECTION5.  DEFAULTS AND REMEDIES.

Section 3.1, Events of Default. Subject to Sections 7.4 and 9.7 of the Loan
Agreement, Section 6.1 hereof and the limitations set forth in this Section 5.1, if a Loan Event
of Default that arises out of a Lease Event of Default shall have occurred and be continuing,

NYDOCS03/45954 |



UNOFFICIAL COPY




UNOFFICIAL COPY

16

then in every such case Trustee, for the benefit of Mortgagee, as assignee and grantee or
secured party hereunder or otherwise, may, to the extent permitted by Applicable Laws and
Regulations, exercise any or all of the rights and powers and pursue any or all of the remedies
set forth in Section 5.2 hereof; provided, however, that, norwithstanding any provision herein
to the contrary, Trustee and/or Mortgagee shall not exercise any remedies against the
Mortgaged Property seeking to deprive the Grantor or the Remainderman of its interests
therein unless the Note shall have been accelerated in accordance with Section 7.1 of the Loan
Agreement, Any provision of the Lease, the Loan Agreement, or any other Operative
Document to'the contrary notwithstanding, the Trustee and/or Mortgagee shall not foreclose
the lien of this Mortgage or otherwise exercise ramedies which would result in the exclusion of
the Grantor or (he Remainderman from the Mortgaged Property or any part thereof as a result
of any Loan Eveie.of Default that arises by reason of one or more events or circumstances that
constitute an Event of Sefault under the Lease unless Mortgagee has () accelerated the Note
in accordince with Sectior. 7.1 of the Loan Agreement and Section 5.2 hereof, (b) terminated
the Lease. (c) commenced an2'is diligently prosecuting appropriate proceedings seeking the
dispossession of the Lessee fror: the Mortgaged Property, (d) commenced and is diligently
prosecuting sulc against the Guarar tor o enforce and collect under the Guaranty or, if such a
suit is stayed or prevented because the Cuarantor is subject 1o bankruptcy proceedings, filed
and is diligently prosecuting a claim agains? the Guarantor im such proceedings and (e)
commenced and is diligently prosecuting su.t agzinst the Guarantor to enforce and collect
under the Guaranty or, if such a suit is stayed or prevented because of an extension of time
granted to the Guarantor under Article 1244-1 of the French (Civil Code, is diligently pursuing
a claim against the Guarantor under the Guaranty. Tiieraference 10 “bankrupicy proceedings”
in clause (d) in the preceding sentence shall include any récressment judiciaire (reorganization
proceedings), liquidation juidiciaire (liquidation proceediiigs) or-ather similar proceedings

under French law. Anything to the contrary provided in this Morrgage or the Loan Agreement .

notwithstanding, the Trustee shall not exercise any remedy hereunde: against Grantor's interest
in the Morigaged Property uniess the Mortgagee shall either (i) simultsacously and in
conjunction with the exercise of such remedy, commence and pursue an 2¢tion for judicial
foreclosure or judicial trustee's sale of the lien of this Mortgage or (ii} delive: to\Grantor an
Opinion of Counsel in form and from counsel reasonably satisfactory to Granto: tiias the
exercise of such remedy in the absence of a concurrent action for judicial foreclosuze-will not
impair the exercise of any rights or remedies reserved to Granror pursuant to clause (vi;. (vii)
or (viii) of the definition of "Excepted Rights and Payments."

Section 2,2, Remedies. When any Loan Event of Default has occurred and is
continuing, Mortgagee may, without limiting any of the other rights and remedies available 10
Mortgagee at law or in equity but subject to the terms, limitations and provisions of the Loan
Agreement (including, without limitation, Sections 7.4 and 9.7 thereof) and Sections 5.1 and
6.1 hereof. and the rights of the Lessee under Section 5.9 hereof, without notice to or demand
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upon Grantor and the Remainderman, which are expressly waived by Grantor and the
Remaindirman {(except for notices or demands otherwise requirad by the Loan Agreement or
by Applitable Law to the extent not effectively waived by Grantor), accelerate the Note in
accordance with Section 7.1 of the l.oan Agreement and exercise any one or more or all, and
in any order, of the remedies hereinafter set forth, it being expressly understood that no
remedy herein or in any of the other Security Documents conferred is intended to be exclusive
of any other remedy or remedies but that each and every remedy shall be cumulative and shall
be in addition to every other remedy given herein or therein or now or hereafter existing at law
or in equitv-or by statute:

@  Trustee for the benefit of Mortgagee personally or by agents or attorneys
(i} may rates into and take possession of all or any part of the Mortgaged Property, and
may forthwith 12e, operate, manage, insure, repair and improve the Mortgaged
Property and tale apy other action which, in Mortgagee's reasonable judgment, is
necessary ot proper to-conserve the value of the Mortgzged Property, (ii) may, except
for Excepted Rights aud fayments, collect and receive all earnings, revenues, rents,
issues, profits and income froin the Mortgaged Propery or any part thereof (and for
such purpose Grantor and the R.mainderman do each hereby irrevocably coustirute and
appoint Trustee for the benefit ¢f Mortgagee its true and lawful attorney-in-fact for it
and in its name, place and stead to receive, coflect and give receipt for all of the
foregoing, Grantor and the Remainder.man irrevocably acknowledging that any jayment
miade 1o the Mortgagee hereunder shall be2 food receipt and acquittance against
Grantor and the Remainderman to the extent so'rrade), (iii) may pay all principal
charges, including taxes and assessments levied tereon and operating and maintenance
expenses and all disbursements and liabilities of Grantor-hereunder and (iv) shall apply
the net proceeds arising from any such operation of th: Mritgaged Property as
provided in Section 7.3 of the Loan Agreement in respect 0f e proceeds of a sale of
the Mortgaged Property. The right to enter and take possessicii of the Mortgaged
Property and use any personal property therein, to manage, operate and conserve the
seme, and to collect the rents, issues and profits thereof, shall be in addition to alf other
rights or remedies of Mortgagee hereunder or under the other Security Dociments or
afforded by law, and may be exercised concurrently therewith or independed’iy, thereof,
subject to Excepted Rights and Payments. The expensis (including any reasonatie
receiver’s fees, counse] fees, costs and agent’s compensation) incurred pursuant to the
powers herein contained shall be secured hereby which Grantor promises to pay upon
demand together with interest at the Overdue Rate from the date of incurrence to but
not including the date of payment. The Mortgagee shall not be liable to account to
Grantor or the Remainderman for any action properly taken pursuant hereto other than
to account for any rents actually received by Mortgagee. Without taking possession of
the Mortgaged Property, Mortgagee may, in the event the Mortgaged Property becomes
vacant or is abandoned and Mortgagee is otherwise erditled to exercise remedies
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hereunder, take such steps as it deems appropriate to protect and secure the Mortgaged
Property (including hiring watchmen therefor) and all costs incurred in so doing shall
constitute so much additional Indebtedness Hereby Secured payable upon demand with
interest thereon at the Overdue Rate from the date of incurrence to but not including the
date of payment.

(v)  To the extent permitied by Applicable Law and Regulations, Mortgagee
may execute and deliver written declaration of default and demand for sale and written
noticz of default and of election to cause all or any part of the Mortgaged Property to
be soid - which notice Trustee shall cause to be filed of record; and after the lapse of
such time /15 may then be required by law following the recordation of such notice of
defanlt, a7d votice of sale having been given as then mequired by law, Trustee, without
demand on Grap’ar or the Remainderman, shall sell such property at the time and place
fixed by it in suc’) rotice of sale, either as a whole or in separate parcels and in such
order as Mortgagee mpy direct (Grantor hereby waiving any right to direct the order of
sale), at public auctionto-the highest bidder for cash in lawful money of the United
States (or cash equivalents scceptable to the Trustee 10 the extent permitted by
Applicable Law and Regulatiors) payable at the time of sale. Trustee may postpone the
sale of all or any part of the Mor(g2psd Property by public announcement at such time
and place of sale, and from time to t'me after any such postponement may postpone
such sale by public announcement at the timie fixed by the preceding postponement.
Trustee shall deliver to the purchaser at suth sale its deed conveying the property so
sold, but without any covenant or warranty, txpress or implied, and the recitals in such
deed of any matters or facts shall be conclusive preof of the truthfulness thereof, Any
person, including Grantor, the Remainderman, Truzice or Mortgagee, may purchase at
such sale, and any bid by Mortgagee may be, in whele r inpart, in the form of
cancellation of all or any part of the obligations of Grantor under the Operative
Documents. Any such sale shall be free and clear of (A) to the =xtent permitted by
applicable Jaw, any intercst of the Grantor or the Remainderman ani (B) any lease,
encumbrance or other matter affecting the property so sold which is sukject or
subordinate to the Mortgaged Property, except that any such sale shall ot sésnit in the
termination of any such lease (1) if and to the extent otherwise provided in-ary estoppel
or other agreement executed by the applicable tenant and Mortgagee or (2) if the
purchaser at such sale gives written notice to the tenant, within thirty (30) days aiter the
date of sale, that the lease will continue in effect,

{(¢)  Mortgagee may proceed to protect and enforce its rights by a suit or suits
in equity or at law, or for the specific performance of any covenant or agreement
contained herein or in the Note, in Section 6.2 of the Participation Agreement or in any
of the other Security Documents, or in aid of the exzcution of any power herein or
therein granted, or for the foreclosure of this Mortgage, or for the enforcement of any
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other appropriate legal or equitable remedy. Upon the bringing of any suit to foreclose
this Mortgage or to enforce any other remedy availabie hereunder, Mortgagee shall be
entitled as a matter of right, without notice and without giving bond to Grantor, the
Remainderman or anyone claiming under, by or through it, and without regard to the
(i solvency or insolvency of Grantor or the Remainderman, or the then value of the
premises, 10 the extent permitted by applicable law, 1o have a receiver appointed of the
Mortgaged Property and of the earnings, income, rents, issues, profits and proceeds
thereof, with such power as the court making such appointment shall confer, and
Giraprorand the Remainderman do each hereby irreviocably consent to such
appointricnt.

(dy "~ Subject to Excepted Rights and Payments, Mortgagee may proceed 10
exercise all rights, nrivileges and remedies of Grantor under the Lease and the
Guaranty and may exzicise all such rights and remedies either in the name of
Mortgagee or in the naine of Grantor and the Remainderman for the use and benefit of
Mortgagee.

(¢)  Incase of any sa.ef the Mortgaged Property or of any part thereof
pursuant to any judgment or decrec of 2ny court or otherwise in connection with the
enforcement of any of the terms of this Mortgage, Mortgagee may bid and become the
purchaser, and the purchaser or purchaseis, for the purpose of making settiement for or
payment of the purchase price, shall be entities, subject to the terms of the Loan
Agreement, 10 a credit towards the purchase pricé ¢ any amounts payable by Grantor
under the Note and the Loan Agreement or by Lessee vnder the Participation
Agreement. If at any foreclosure proceeding the Mortzazea Property shall be sold for
a sum less than the total amount of indebtedness for whicir jutlement is therein given,
the judgment creditor shall, subject always to Section .1 her=vf, be entitled to the
entry of a deficiency decree against Grantor and against the prope Ty of Grantor for the
amount of such deficiency. Subject to the Excepted Rights and Payments and Section
5.1 and 6.1 hereof, nothing herein shall preclude Mortyjagee from pursuing an action
judicially to obtain a deficiency judgment against Grantor or any Guarantor; ¢ any
other party co-liable on the Indebtedness Hereby Secured.

C1269186

()  Subject to Excepted Rights and Payments, Mortgagee may proceed to
exercise (or cause to be exercised) all rights, privileges and remedies of Grantor under
the Lease and the Lessor's Deed and may exercise all such rights and remedies either in
the name of Mortgagee or in the name of Grantor for the use and benefit of Mortgagee.

(8)  Inthe event Grantor, the Remainderman or any of their Affiliates is in
fact (not constructively) physically occupying the Mortgaged Property, or any part
thereof, it is hereby agreed that Grantor or the Rernainderman shall pay such reasonable
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rental monthly in advance as Mortgagee shall demiand for the Mortgaged Property, or
the part so occupied, and the use of personalty covered by this Mortgage, such amounts
to be applied in accordance with Section 4.4 of the Loan Agreement.

, (h)  Morigagee may apply on account of the Indebtedness Hereby Secured,
all in accordance with the provisions of Section 4.4 of the Loan Agreement, any
unexpended moneys (other than those included in Excepted Payments and Righis) still
retained by Mortgagee that were paid to Mortgagee by Lessee pursuant to the Lease or
otherwise or by Grantor for the payment of, or as security for the payment of, taxes,
asseze.nents, municipal or governmental rates, charges, liens, water or sewer rents, or
insurance premiums, if any, or in order to secure the performance of some other act by
or obligation of Grantor or Lessee.

@) Mortgagee shall have any and all rights and remedies (including, without
limitation, extra-judicial power of sale, to the extent permitted by applicable faw)
provided to a secureu £axly by the UCC with respect to any and all parts of the
Mortgaged Property whick are and which are deemed to be governed by the UCC.
Without limiting the generality of the foregoing, Mortgagee shall, with respect to any
part of the Mortgaged Property Constituting property of the type in respect of which
realization on a Lien or security intirest granted therein is governed by the UCC, have
all the rights, options and remedies of'a secured party under the UCC, including,
without limitation, the right to the possessica of any such property, or any part thereof,

and the right to enter without legal process ary premises where any such property may )
be found. Any requirement of the UCC for reascuiable notification shall be met by ' &
mailing written notice to Grantor at its address set forth in Section 6.4 hereof at least b
ten days prior to the sale or other event for which such notice is required. The f;’
proceeds of any sale or realization upon any such properiy shall be applied as set forth N
in Section 7.5 of the Loan Agreement. lE;

)] Mortgagee shall have any and all rights and remedies provided for in any
other Security Document, subject, in each case, to Excepted Rights and. Pzyments;

(k) To the extent the Mortgaged Property is [ocated in the State ¢f Adabama,
whether or not possession of the Mortgaged Property is taken, after notice by
publication once a week for three (3) consecutive weeks of the time, place and terms of
each such sale, together with a description of the Morigaged Property, by publication in
some newspaper published in the county wherein the Mortgaged Property is located,
sell the Mortgaged Property (or such part or parts thereof as Mortgagee may from time
to time elect to sell) during the legal hours of sale, in front of such county's main or
front courthouse door, at public outcry, to the highest bidder for cash. The Grantor
authorizes and empowers the Mortgagee or the auctioneer at any foreclosure sale had
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hereunder, for and in the name of Grantor, to execute and deliver to the purchaser of
any of the Mortgaged Property sold at foreclosure, good and sufficient deeds of
conveyance or bills of sale thereto. Mortgagee may bid at any sale or sales had under
the terms of this Mortgage and may purchase the Mortjzaged Property, if the highest
hidder therefor. At any foreclosure sale any part or all of the Morngaged Property,
real, personal or mixed, may be offered for sale in parcels or en masse for one 1otal
price, the proceeds of any such sale en masse to be accounted for in one account
without distinction between the items included therein or without assigning to them any
prorertion of such proceeds, Grantor hereby waiving the application of any doctrine of
marsizlling or like proceeding. The purchaser, at any such sale shall be under no
obligatior. 10 see to the proper application of the purchase money. In case Mortgagee,
in the excreise of the power of sale herein given, elects to sell the Mortgaged Property
in parts or parczis, sales thereof may be held from time to time, and the power of sale
granted herein saail not be fully exercised until all of the Mortgaged Property not
previously sold shall have been sold or all the Indebtedness Hereby Secured shail have
been paid in full, and tris Mortgage shall continue as a lien and security interest on any
part of the Mortgaged Projrerty not so sold. Grantor ngrees that Mortgagee may sell or
dispose of both the Land and the Mortgage Property constituting collateral for which
the UCC should apply, in accort2:0¢ with the rights and remedies granted under this
Mortgage with respect to the Land; or

() To the extent the Mortgaged P oventy is located in the State of Georgia,
Mortgagee, at its option, may sell the Mortgagzd Property or any part of the Mortgaged
Property at public sale or sales before the door of the courthouse of the county in which
the Mortgaged Property or any part of the Mortgaged Property is situated, to the
highest bidder for cash, in order to pay the Indebiedness Héreby Secured and all
expenses of the sale and of all proceedings in connection thererwith, after advertising the
time, place and terms of sale once a week for four (4) weeks ininediately preceding
such sale (but without regard to the number of days) in a newspapey in which Sheriff's
sales are advertised in said county. At any such public sale, Mortgagce may execute
and deliver to the purchaser a conveyance of the Mortgaged Property or 20v part of the
Mortgaged Property in fee simple, with full warranties of title, and to this ¢nd, Grantor
hereby constitutes and appoints Mortgagee the agent and attorney-in-fact of Grintor to
make such sale and conveyance, and thereby to divest Grantor of all right, title or
equity that Grantor may have in and to the Mortgaged Property and to vest the same in
the purchaser or purchasers at such sale or sales, and all the acts and doings of said
agent and attorney-in-fact are hereby ratified and confirmed and any recitals in said
conveyance or conveyances as to the facts essential to a valid sale shall be binding upon
Grantor. The aforesaid power of sale, agency and power of attorney hereby granted
are coupled with an interest and are irrevocable Dy death or otherwise, are granted as
cumulative of the other remedies provided hereby or by law for collection of the
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Indebtedness Hereby Secured and shall not be exhausted by one exercise thereof but
may be exercised until full payment of the Indebtedness Hereby Secured. To the extent
the Mortgaged Property is located in the State of Georgia, in the event of any sale
under this Mortgage by virtue of the exercise of the powers herein granted, or pursuant
to any order in any judicial proceeding or otherwise, the Mortgaged Property may be
sold as an entirety or in separate parcels and in such manner or order as Mortgagee in
its sole discretion may elect; or

(m) To the extent the Mortgaged Property is located in the State of Missouri, if
Niotigagee invokes the power of sale described herein, Mortgagee or Trustee shall mail
copies of a notice of sale in the manner prescribed by applicable law. After the lapse of
such tim~ as may be required by law following the recording of a notice of default,
f.ender or Trustze shall give notice of sale by public advertisement in the time and the
manner prescribsd by applicable law. Trustee, without demand on Borrower, shall sell
the Mortgaged Froperty at public auction to the highest bidder for cash at the time and
place and under the temins designated in the notice of sale in one or more parcels and in
such order as Trustee may Jetermine. Trustee may postpone the sale of all or any parcel
of the Mortgaged Property to xny later time on the same date by public announcement at
the time and place of any previously scheduled sale. Mortgagee or Mortgagee's designee
may purchase the Mortgaged Proper.y at any sale. Trustee shall deliver to the purchaser
of the Mortgaged Property a deed convying the Mortgaged Property so sold without any
covenant or warranty, expressed or impliei. - The recitals in the deed shall be prima facie
evidence of the truth of the statements made th<rain. Trustee shall apply the proceeds of
the sale in the following order: (a) to all costs and zxpenses of the sale, including but not
limited to statutory foreclosure costs, Trustee's fees, aitorney’s fees, all costs of title
evidence, and all other disbursements and allowances; (o) subject to Section 7.5 of the
Loan Agreement, to all sums secured by this Mortgage; and<{c) the excess, if any, to the
person or persons legally entitled thereto,

(n)  To the extent the Mortgaged Property is located in Tex2s; the provisions
of this subsection (n) shall apply. Mortgagee may require Trustee to zel! 2} or part of
the Mortgaged Property, at public auction, to the highest bidder, for cash,2*the door
of the county courthouse of the county in Texas in which such Mortgaged Proparty is
situated between the hours of 10:00 o'clock a.m, and 4:00 o'clock p.m., on the first
Tuesday of any month, after giving notice of the time, place and terms of said sale and
of the property to be sold, by posting written notice thereof at least twenty-one (21)
days preceding the date of the sale at the courthouse door and by filing a copy of the
notice in the office of the county clerk of the county in which the sale is to be made,
and if the property to be sold is situated in more than one county, one notice shall be
posted at the courthouse door and filed with the county clerk of each county in which
the property to be sold is situated. In addition, Mortgagee shall, at least twenty-one
(21} days preceding the date of sale, serve written notice of the proposed sale by
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certified mail on each debtor obligated to pay the debt secured hereby according to the
records of Morigagee. Service of such notice shall be completed upon deposit of the
norice, enclosed in a postpaid wrapper, properly addressad to such debtor at the most
recent address as shown by the records of Mortgagee, in a post office or official
depository under the care and custody of the United States Postal Service. The affidavit
of any person having knowledge of the facts to the effect that such service was
completed shall be prima facie evidence of the fact of service. Any natice that is
reuired or permitted to be given 1o Grantor may be addressed to Grantor at the most
receitt address as shown by the records of Mongagee. Any notice that is to be given by
certitied mail to any other debtor may, if no address for such other debtor is shown by
the recores of Mortgagee, be addressed to such other debtor at the address of Grantor
as is shown/ny the records of Mortgagee. Notwithstanding the foregoing provisions of
this paragraph. aotice of such sale given in accordance with the requirements of the
applicable laws of the State of Texas in effect at the time of such sale shall constitute
sufficient notice of suchsale. Trustee may sell all or any portion of the Mortgaged
Property, together or iniots nr parcels, and may execute and deliver to the purchaser or
purchasers of such property, good and sufficient assignment or assignments of lease or
Jeases or deeds of conveyance of fee simple title with covenants of general warranty
rade on behalf of Grantor, as appaizable. In no event shall Trustee be required 1o
exhibit, present or display at any such sai2, any of the personalty described herein to be
sald at such sale. Trustee making such <alz shall receive the proceeds thereof and shall
apply the same as follows, subject only to i requirements of Section 7.5 of the Loan
Agreement: (a) first, he shall pay the reasonatie xpenses of Trustee and a reasonable
Trustee's fee or commission; (b) second, he shall‘pxy, so far as may be possible, the
Indebtedness Hereby Secured, discharging first that pordon of the Indebiedness Hereby
Yiecured arising under the covenants or agreements herein zontained and not evidenced
by the Note; (¢) third, he shall pay the residue, if any, to tre pareons legally entitled
thereto, Payment of the purchase price to Trustee shall satisfy-tie obligation of the
purchaser at such sale therefor, and such purchaser shall not be responsible for the
application thereof. The sale or sales by Trustee of Jess than the whole of the
Mortgaged Property shall not exhaust the power of sale herein granted, and % rustee is
specifically empowered to make successive sale or sales under such power il the
whole of the Mortgaged Property shall be sold; and if the proceeds of such sale o: sales
of less than the whole of the Mortgaged Property shall be less than the aggregate of the
[ndebtedness Hereby Secured and the expenses thereof, this Mortgage and the lien,
security interest and assignment hereof shall remain in full force and effect as to the
unsold portion of the Mortgaged Property just as though no sale or sales had been
made; provided, however, that Grantor shall never have any right to require the sale or
sales of less than the whole of the Mortgaged Property, but Mortgagee shall have the
right, at its sole election, to request Trustee to sell less than the whole of the Mortgaged
Property. If default is made hereunder, Mortgagee shail have the option to proceed
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with foreclosure in satisfaction of such item either through judicial proceedings or by
directing Trustee to proceed as if under a full foreclosure, conducting the sale as herein
provided without declaring the entire Indebtedness Hereby Secured due, and if sale is
made because of default on an instaliment, or a part of any installment, such sale may
be: made subject to the unmatured part of the Indebtedness Hereby Secured; and it is
agreed that such sale, if so made, shall not in any manner affect the unmatured part of
the Indebtedness Hereby Secured, but as to such unrnatured part, this Mortgage shall
remain in full force and effect as though no sale had been made under the provisions of
this paragraph. Several sales may be made hereunder without exhausting the right of
sale-for any unmatured part of the Indebtedness Hereby Secured. At any such sale

(I} Greawor hereby agrees, in its behalf and in behalf of its heirs, executors,
administ-ators, successors, personal representatives and assigns, that any and all
recitals made o any assignment of lease or deed of conveyance given by Trustee with
respect to the icertity of Mortgagee, the occurrence or existence of any defauit, the
acceleration of e maturity of any of the Indebtedness Hereby Secured, the request to
sell, the notice of saie; the giving of notice to all debtors legally entitled thereto, the
time, place, terms, and manner of sale, and receipt, distribution and application of the
money realized therefrom, orwe due and proper appointment of a substitute Trustee,
and, without being limited by tlie Joregoing, with respect to any other act or thing
having been duly done by Mortgag:e or by Trustee hereunder, shall be taken by all
courts of law and equity as prima facic evidence that the statements or recitals are the
state of facts and are without further quecticn to be so accepted, and Grantor hereby
ratifies and confirms every act that Trustee - 2av substitute Trustee hereunder may
lawfully do in the Mortgaged Property by virtue kereof; (1) the purchaser may
disaffirm any easement granted, or rental, lease or other contract made, in violation of
any provision of this Mortgage, and may take immediate prssession of the Mortgaged
Frroperty free from, and despite the terms of, such grant o7 s1sement and rental or lease
contract; and (UI) Mortgagee may bid and become the purchasst of all or any part of
the Mortgaged Property at any Trustee's or foreclosure sale hereunder, and the amount
of Mortgagee's successful bid may be credited on the Indebtedness Heichy Secured; or

(0)  To the extent the Mortgaged Property is located in the Statc »{ North
("arolina, Mortgagee may request Trustee, or his substitute or successor, to 2nfurce this
trust and selt and dispose of the Mortgaged Property at public auction, at the usual
place for conducting sales at the courthouse in the county where the Mortgaged
Froperty or any part thereof may be, to the highest bidder for cash, first advertising the
umne, terms and place of such sale by publishing a notice thereof as required by
applicable law and mailing and filing notices as required by Section 45-21.16 of the
North Carolina General Statutes, as then amended, all other notice being hereby waived
by Grantor; and Trustee may thereupon execute anid deliver to the purchaser at said sale
a sufficient conveyance of the Mortgaged Property in fee simple, which conveyance

i
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may contain recitals as to the happening of the default upon which the execution of the
E power of sale, herein granted, depends, and said recitals shall be presumptive evidence
[ z that all preliminary acts prerequisite to said sale and deed were in all things duly |
Ne complied with; and Grantor hereby constitutes and appoints Trustee, agent and attorney )
in fact to make such recitals, sale and conveyance, and all of the acts of such attorney |
in fact are hereby ratified, and Grantor agrees that such recitals shall be binding and |
conclusive upon Grantor and that the conveyance to b made by Trustee, on behalf of |
Mortgage:, or its assigns (and in.the event of a deed in liev of foreclosure, then as to :
such conveyance), shall be effectual to bar al] right, title and interest, equity of

rederption, including ali statutory redemption, homestead, dower, curtesy and all other

exenprionts of Grantor, or its successors in interest, in and to the Mortgaged Property;

and Trus:2e, on behalf of Mortgagee, or its assigns, shall collect the proceeds of such

sale, reserviug therefrom all unpaid Indebtedness Hereby Secured (subject to Section

7.5 of the Loan Agreement) with interest then due thereon, and all amounts advanced

by Mortgagee foi taxes, assessments, fire insurance premiums and other charges, with

interest at the Qverdue Fate, from date of payment, together with all costs and charges

for adveriising, and commissions for selling the Mortzaged Property, and reasonable

attorney's fees, and pay over any surplus to Grantor (in the event of deficiency Grantor

shall immediately on demand rrum Mortgagee pay over to Mortgagee, or its nominee,

such defiviency); and Grantor agrees that possession of the Mortgaged Property during

the existence of the Obligations by Grintox, or any person claiming under Grantor,

shall be that of tenant under Mortgagee, ¢r ‘ts assigns, and, in case of a sale, as herein

provided. Grantor or any person in possession 'nder Grantor shall then become the

tznants holding over, and shall forthwith deliver nussession to the purchaser at sich

sale, or he summarily dispossessed in accordance *vith the provisions of law applicable
£ i . N iat i w

t tenants holding over; the power and agency hereby grantzd are coupled with an ar
interest and are irrevocable by death or otherwise, and are in addition to any and all s
other remedies which Mortgagee may have at law or in equity. it is agreed that in the g;
event a foreclosure hereunder should be commenced by Trustee, o7 his substitute or N
successor, Mortgagee may at any time before the sale of the Mortgagea Property direct pud
Trustee to abandon the sale, and may then institute suit for the collection n{ the &

Indebtedness Hereby Secured, and for the judicial foreclosure of this Morgzaee; it is
further agreed that if Mortgagee should institute a suit for the collection thereot -and for
a judicial foreclosure of this Mortgage, that it may ar. any time before the entry of a
final judgment in said suit dismiss the same, and require Trustee, his substitute or
successor ) sell the Mongaged Property in accordance with the provisions of this
Mortgage; or

(3  To the extent the Mortgaged Property is located in the State of
fouisiara, then in addition to and not in lieu or limitation of its other remedies set out
in this Section 5, but subject, in all cases, to the limilations and provisions of Section
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5.1 hereof, if a Loan Event of Default has occurred and is continuing, at any time
thereafter, Mortgagee, at its option, may exercise any one or more of the following
rights and remedies, in addition to any other rights and remedies provided by law:

(i) Acceleration; Foreclosure. Mortgagee shall have the right, at its
sole option, to accelerate the matwrity and demand payment in full of the
Indebtedness Hereby Secured. Mortgagee shall then have the right to
commence appropriate foreclosure proceedings against the Morigaged Property
&s provided in this Mortgage.

()  Seizure and Sale of Mortgaged Property. In the event that
M.origagee elects to commence appropriate Louisiana foreclosure proceedings
under iz Mortgage, Mortgagee may cause the Mortgaged Property, or any part
or parts ‘hreof, to be immediately seized and sold, whether in term of court or
in vacation, viler ordinary or executory process, in accordance with applicable
Louisiana law, *s the highest bidder for cash, with or without appraisement, and
without the necessity of making additional demand upon or notifying Grantor or
Remainderman or platirg Grantor or Remainderman in default, all of which are
expressly waived,

(iii)  Confession of Judgment. For purposes of foreclosure under
Louisiana executory process procedures, Grantor and Remainderman confess
judgment and acknowledges to be ind¢hieid unto and in favor of Mortgagee, up
to the full amount of the Indebtedness Hereby Secured, in principal, interest,
ccsts, expenses, and attorneys’ fees. To the extcit permitted under applicable
Louisiana law, Grantor and Remainderman adaitiorally waive: (a) the benefit
of appraisal as provided in Articles 2332, 2336, 2723 2nd 2724 of the Louisiana
Code of Civil Procedure, and all other laws with regarz io sppraisal upon
Judicial sale; (b) the demand and three (3) days’ delay as provided under NG
Anticles 2639 and 2721 of the Louisiana Code of Civil Procedire: (c) the notice e
of seizure as provided under Articles 2293 and 2721 of the Louisians Code of o
Civil Procedure; (d) the three (3) days’ delay provided under Articles 2331 and
722 of the Louisiana Code of Civil Procedure; and (e) all other benefis
provided under Articles 2331, 2722 and 2723 of the Louisiana Code of Civil
Procedure and all other Articles not specifically mentioned above. Grantor and
Hemainderman waive all homestead and other exemptions from seizure under
the Constitution and laws of the State of Louisiana,

69186

e

(iv)  Keeper. Should any or all of the Mortgaged Property be seized
as an incident to an action for the recognition or enforcement of this Mortgage,
by executory process, sequestration, attachunent, writ of fieri facias or
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otherwise, Grantor and Remainderman hereby agree that the court issuing any
such order shall, if requested by Mortgagee, appoint Mortgagee, or any agent
clesignated by Mortgagee, or any person or entity named by Mortgagee at the
lirne such seizure is requested, or any time thereafter, as Keeper of the
Mongaged Property as provided under La. E.S. 9:5136 et seq. Such a Keeper
shall be entitled to reasonable compensation, Grantor and Remainderman agree
10 pay the reasonable fees of such Keeper, which compensation to the Keeper
shall also be secured by this Mortgage. The keeper shall have all powers and
authorities that may be exercised by keepers under the laws of the State of
Laouisiana as now or hereafter existing. References in this Mortgage to a
“tieceiver” or words of similar import shall include a keeper appointed pursuant
te the provisions of this paragraph. Nothing herein shall be deemed to required
Mor:gzgz=e to provoke the appointment of a l:eeper.

(v) Declaration of Fact. Should it become necessary for Mortgagee
to foreclose unae: this Mortgage, all declarations of fact, which are made under
an authentic act before'a Notary Public in the presence of two witnesses, by a
person declaring such racts to tie within his or her knowledge, shall constitue
authentic evidence for purroses of executory process and also for purposes of
La. R.S. 9:3509.1, La, R.S. 9:3504(D)(6) and La. R.S. 10:9-508, where
applicable,

(vi)  Automatic Transfer of Liphis. In the event of foreclosure
under this Mortgage, or other transfer of it} or assignment of the Mortgaged
Property, or any part or parts thereof, in iicu of peyment of the Indebtedness
Hereby Secured, whether in whole or in par, all pelicies of insurance and other
incorporeal rights applicable to the foreclosed upon'or transferred Mortgaged
Property (collectively, the "Rights”) shall automaticaily“inuse to the benefit of
and shall pass to the purchaser(s) or transferee(s} thereof, sutject to the rights of
the purchaser(s) or transferee(s) to reject such insurance coveraige and/or Rights
at its or their sole option and election,

(vii) Assignment of Leases. Upon the occurrence of an Even( of
Default hereunder, then the assignment granted in Section 3.3 of this Mortgage
shall automatically become absolute as provided in La. R.S. 9:4401, and
WMortgagee, without in any way waiving such default, at its option, upon notice
and without regard to the adequacy of the security for the Indebtedness Hereby
Secured or to whether it has exercised any of its other rights or remedies
hereunder, shall have the right to directly collect and receive all Rent and
Supplemental Rent and any other proceeds and/or payments arising under or in
anny way accruing under the Lease assigned herein (but not, under any
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circumstances, Excepted Rights and Payments), as such amounts become due
and payable and to apply the same to the Indebtedness Hereby Secured as
provided herein,

(@) To the extent the Mortgaged Property is located in the State of Colorado,
Mortgigee may foreclose this Mortgage in accordance with applicable laws and rules of
court. Any sale conducted upon foreclosure of this Mortgage shall be held at the front
door of'the county courthouse for the County or City and County in which the Mortgaged
Propeny is located, or on the Mortgaged Property, or at such other place as similar sales
are the customarily held in such County or City and County, provided that the actual
place-of cale shall be specified in the notice of sale. Subject only to the requirements of
Section 7.5 of the Loan Agreement, the proceeds of any sale under this section shall be
applied first (0 the fees and expenses of the officer conducting the sale, and then to the
reduction or discharge of the Indebtedness Hereby Secured in such order as Mortgagee
may elect; any surgias remaining shall be paid over to Mortgagor or to such other person
or persons as may be lav.fully entitled to such surplus. At the conclusion of any
foreclosure sale, the officer suirducting the sale shall execute and deliver to the purchaser
at the sitle a certificate of purchase which shall describe the property sold to such
purchaser and shall state that upon the expiration of the applicable periods for
redemption, the holder of such certifizate will be entitled to a deed to the property
described in the certificate, After the expiration of all applicable periods of redemption,
unless the property sold has been redeemed by Mortgagor, the officer who conducted
such sale shall, upon request, execute and deiiver an appropriate deed to the holder of the
certificete of purchase or the last certificate of redezpption, as the case may be, and such
deed shall operate to divest Mortgagor and all persons zlaiming under Mortgagor of all
right, title and interest, whether legal or equitable, in the property described in the deed.
Nothing in this section dealing with foreclosure procedures or specifying particular
actions 10 be taken by Mortgagee or by any judicial officer shail ve deemed to contradict
or add to the requirements and procedures now or hereafter specitied by Colorado law,
and any such inconsistency shall be resolved in favor of Colorado law applicable at the
time of foreclosure. '

(r}  To the extent the Mortgaged Property is located in the State of wichigan:

(a)  Notwithstanding anything to the contrary contained herein, the
Mortgagee is authorized and empowered to sell or cause to be sold the Mortgaged
Froperty and to convey the same to the purchaser thereof, pursuant to the
provisions of MCL Section 600.3201 et seq, a5 amended, pertaining to foreclosure
ty advertisement, which statute does not require that the Grantor be personally
notified of such sale or that a judicial hearing be held before the sale is conducted.
The Mortgagee may direct the sale of the Mortgaged Property be one parcel or
several parcels and in any order that the Mortgagee may elect in its sole discretion.
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Grantor further agrees that Mongagee is authorized and empowered subject 10
Section 7.5 of the Loan Agreement to retain out of the sale proceeds monies as
are due under the terms of this Mortgage, including but not limited to costs and
charges of such sale, including but not limited to attorney’s fees and expenses,
rendering the surplus monies, if any, to the Grantor; and

(b}  Failure of the Grantor to pay any taxes, assessments or
governmental charges Jevied or assessed against the Mortgaged Property, or any
vart thereof, or any installment of any such tax, assessment or charge, or any
rremium upon any such tax, assessment or charge, or any premium upon any
rolicy of insurance covering any part of the Mortgaged Property, at the time or
tims such taxes, assessments, charges, installments thereof or insurance
premiumis are due and payable, shall constitute waste, and in accordance with the
provisions'of Act No. 236 of the Public Acts of Michigan for 1961, as amended,
shall entitie the Morigagse to exercise the remedies afforded by such Act, subject
to provisions ot"Geciions 5.1 and 6.1 hereof. Payment by the Mortgagee for and
on behalf of the Grar(or »f any such delinquent tax or insurance premium
properly payable by the rantor under the terms of this Mortgage, shall not cure
the default herein described porshall it in any manner impair the Mortgagee's
right 10 the appointment of a receiver on account thereof. Upon the happening of
any such acts of waste and on prcper application made therefore by the Mortgagee
to 2 court of competent jurisdiction, e Mortgagee shall forthwith be entitled to
the appointment of a receiver of the M{rtz2ged Property hereby mortgaged and of
the eamings, income, issues and profits theress, with such powers as the court
making such appointment shall confer; the Grzitor hereby irrevocably consents to
such appointment and waives notice of any application therefor,

(s}  To the extent the Mortgaged Property 15 located i thie State of Mississippi:
(i) Trustes shall, at the request of Mortgagee, sell the Mortgaged Property corveyed, or
sufficiency thereof, to satisfy the Indebtedness Hereby Secured at public outciy te-the highest
bidder for cash. Sale of the Mortgaged Property shall be advertised for three consecative weeks
preceding the sale in a newspaper published in the county where the Mortgaged Propeny is
situated, or if none is so published, then in some newspaper having a general circulation therein,
and by posting a notice for the same time at the courthouse of the same county. The notice and
advertisement shall disclose the names of the original debtors in this Mortgage. Mortgagor
waives the provisions of Section 89-1-55 of the Mississippi Code of 1972 as amended, if any, as
far as this section restricts the right of Trustee 1o offer at sale more than 160 acres at a time, and
Trustee may offer the Mortgaged Property herein conveyed as a whole, regardless of how it is
described!,

GY1Z69186

(i)  If the Morigaged Property is situated in two or more counties, or in two
judicial districts of the same county, Trustee shall have full power to select in which
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county, or judicial district the sale of the Morigaged Property is to be made, newspaper
advertisement published and notice of sale posted, and Trustee’s selection shall be
binding upon Morigagor and Mortgagee. Should Mortgagee be a corporation or an
unincorporated association, then any officer thereof may declare Mortgagor to be in
default as provided in this Mortgage and request Trustee to sel} the Mortgaged Property.
Mongagee shall have the same right to purchase the Mortgaged Property at the
foreclosure sale as would a purchaser who is not a party to this Mortgage.

(iii)  From the proceeds of the sale Trustee shall first pay all costs of the sale
ircivsing reasonable compensation to Trustee; then the Indebtedness Hereby Secured due
Morigrzee by Mortgagor, including accrued interest and attorney’s fees due for collection
of the deki; and then, lastly any balance remaining to the persons entitled thereto. subject
to Section 7.5 of the Loan Agreement.

(t) Tz the extent the Mortgaged Property is located in the State of Indiana,
notwithstanding anything to the contrary in this Mortgage, Mortgagee shall foreclose this
Montgage in accordance with Indizoa Code 32-8-11-3 and Indiana Code 32-8-16 and all
Applicable Laws and Regulations.

Section 5.3.  Rights Pertining ts Sales. Subject to the provisions or other requirements
of law and except as otherwise provided hereiil, tie following provisions shall apply to any sale
or sales of all or any portion of the Mortgaged Fruperty under or by virtue of this Article V,
whether made under the power of sale herein granted £r by virtue of judicial proceedings or of a
judgment or decree of foreclosure and sale:

(a)  Trustee or Mortgagee may conduct any auraber of sales from time to time.
g The power of sale set forth in Section 5.2 hereof shall nos b2 exhausted by any one or
| more such sales as to any part of the Morigaged Property whisi chall not have been sold.
nor by any sale which is not completed or is defective in Mortgigeé's opinion. until the
Indebtedness Hereby Secured shall have been paid in full.

(b}  Any sale may be postponed or adjourned by public annouriceinent at the
time and place appointed for such sale or for such postponed or adjourned sa’a without
further notice; provided, however. (i) that to the extent the Mortgaged Property ts-.ocated
in the State of Alabama, whenever it becomes necessary to postpone any sale that has
been advertised to occur on a certain day, the same may be postponed by announcement
by the auctioneer or attorney, at the time set for sale. of the date to which said sale is
postponed: and the original notice shall be published once again. with a statement at the
bortom stating that said sale has been postponed and setting forth the date when it will
occur. and (1ii) to the extent the Mortgaged Property is located in the State of California,
any postponement or adjournment of a sale shall be subject to Section 29248 of the

o California Civil Code. Without {imiting the foregoing, in case Morigagee shail have
proceeded to enforce any right or remedy under this mortgage by receiver, entry or

GIZ69186
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otherwise, and such proceedings, have been discontinued or abandoned for any such
reason or shall have been determined adversely to Mortgagee, then in every such case
(Grantor, Remainderman and Mortgagee shall be restared to their former positions and
rights hereunder, and all rights, powers and remedies of Mortgagee shall continue as if no
such proceeding had been taken,

Section 5.4.  Application of Proceeds. Notwithstanding anything contained herein 1o
the contrary, the proceeds and/or avails of any sale of the Mortgaged Property, or any part
thereof and the proceeds and the avails of any remedy hereunder shall be paid to and applied as
provided in Szction 7.5 of the Loan Agreement.

Section5 5., Waiver of Extension, Appraisement and Stay Laws. To the extent that
such rights may thec be lawfully waived, the Grantor and the Remainderman covenant that,
upon the occurrence of 2 f.0an Event of Default and the acceleration of the Note pursuant to
Section 7.1 of the Loan /greement or Section 5.2(a) hereof, it will not at any time thereafter
insist upoen or plead, or in aiy ranner whatever claim or take any benefit or advantage of, any
stay or extension or moratoriuin law now or ai any time hereafter in force, or claim, take or
insist upon any benefit or advantage of or from any law now or hereafter in force providing for
the valuation or appraisement of the Morigaged Property or any part thereof prior to any sale
or sales thereof to be made pursuant to an} provision herein contained, or to the decree,
Jjudgment or order of any court of competent jurisdiction or, after confirmation of any such
sale or saics claim or exercise any right under aiy statute now or hereafter made or e¢nacted by
any state or otherwise to redeem the property so so'd or any part thereof, and hereby expressly
waives for itself and on behalf of each and every Persop, sxcept decree or judgment creditors
of Grantor or the Remainderman acquiring any interest in or-itle to the Mortgaged Property or
any part thereof, subsequent to the date of this Mortgage, all tenefit and advantage of any such
law or laws which would otherwise be available to any such Persor-in connection with the
enforcement of any of Mortgagee’s remedies hereunder; and covenaris that it will not in
connection with any such enforcement proceedings invoke or utilize any sich law or laws or
otherwise hinder, delay or impede the execution of any power herein granted and delegated to
Mortgagee but will suffer and permit the execution of every such power as thouga a0 such law
or laws hadl been made or enacted. Grantor and the Remainderman hereby each'waive 10 the
fullest extent permitted by law, any and ail rights of redemption from sale under any_oirer or
decree of foreclosure or pursuant to rights herein granted, on behalf of Grantor, the
Remainderman and each and every Person claiming by, through, under or on account of
Grantor or the Remainderman acquiring any interest in, or title to the Mortgaged Property
described herein subsequent to the date of this Mortgage, and on behalf of all other Persons to
the extent permitted by Applicable Law. Grantor, the Remainderman and all who may at any
time claim through or under them, hereby waive, to the full extent that it may lawfully so do,
the benefit of all such laws, and any and all right to have the assets subject to the lien of this
Mortgage marshaled upon any foreclosure or sale. Notwithstanding anything to the contrary
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herein contained, (i) to the extent the Mortgaged Property is located in the State of linois, this
waiver of the right of redemption is made pursuant to Section 15-1601 of the Illinois Mortgage
Foreclosure Law; (ii) to the extent the Morzgaged Property is located in the State of California
Grantor hereby waives any defense to the recovery by Trustee or Mortgagee hereunder against
Grantor or the Mortgaged Property of any deficiency after a nonjudicial sale and Grantor
expressly waives any defense or benefits that may be derived from California Code of Civil
Procedure § 580a or § 5804 or any similar statute in effect in any other jurisdiction and (iii) to
the extent the Mortgaged Property is located in the State of Louisiana, the provisions of this
Section 5.5are in addition to, and not in derogation of the provisions in Section 5.2(p).
Without limiung the foregoing, but subject to Section 5.1 hereof, Grantor and the
Remaindermar,, vach for itself, waives any defense arising out of any such nonjudicial sale
even though suc* si.le operates to impair or extinguish any right of reimbursement or
subrogation or any mler right or remedy of Grantor or the Remainderman against Lender or
any subsidiary of Lendes ur against any collateral security. To the extent the Mortgaged
Property is located in the State of Indiana, nothing in this Section 5.5 shall constitute or be
deemed to constitute a waiver-by the Mortgagor of the time limitations on issuance of process
under a judgment or decree of for:closure set out in Ind. Code §32-8-16-1 or any successor
provision of the Indiana Code.

Any sale, whether under any power of sale hereby given or by virtue of judicial
proceedings, shall operate to divest all right, title, interest, claim and demand whatsoever,

either at law or in equity, of Grantor or the: Remiinderman in and to the property sold and
shall be a perpetual bar, both at law and in equity, a2aizst Grantor and the Remainderman, and
their successors and assigns, and against any and all Peisans claiming the property sold or any
part thereof under, by or through Grantor or the Remaind:.rmanr, or their respective successors
or assigns.

Section 5.6, Costs and Expenses of Foreclosure. In any suit to foreclose the Lien
hereof there shall be allowed and included as additional Indebtedness Herey Secured in the
judgment of foreclosure all reasonable expenditures and expenses which may e paid or
incurred by or on behaif of Mortgagee for Trustee's fees and expenses and for rézsonable
attorneys' fees, appraiser’s fees, accountants' fees, outlays for documentary and exnert
evidence, stenographic charges, publication costs and costs (which may be estimated as the
items to be expended after the entry of the decree) of procuring all such abstracts of title, title
searches and examination, title insurance policies, and similar data and assurances with respect
to title as Mortgagee may deem to be reasonably necessary either to prosecute any foreclosure
action or to evidence to the bidder at any sale pursuant thereto the true condition of the title to
or the value of the Mortgaged Property, all of which expenditures shall become so much
additional Indebtedness Hereby Secured which Grantor, subject to Section 6.1 hereof, agrees
to pay and all of such shall be immediately due and payable with interest thereon from the date
of expenditure until paid at the Overdue Rate.
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Section 5.7. Delay or Omission Not a Waiver. No delay, failure or omission of
Mortgagee to exercise any right, power or remedy arising from any Loan Event of Default
hereunder on the part of Grantor or the Remainderman shall exhaust or impair any such right,
power or remedy Or prevent its exercise during the continuance of such Loan Event of Default,
No waiver by Mortgagee of any such Loan Event of Default, whether such waiver be full or
partial, shall extend to or be taken to affect any subsequent Loan Event of Default, or to impair
the rights resulting therefrom, except as may be otherwise provided herein. No right, power
or remedy hereunder is intended to be exclusive of any other right, power or remedy but each
and every right, power and remedy shall be cumulative and in addition to any and every other
right, power and remedy given hereunder or otherwise existing. Nor shall the giving, taking
or enforcement of any other or additional security, collateral or guaranty for the payment of
the Indebtedness J1e'eby Secured operate to prejudice, waive or affect the security of this
Mortgage or any righis. .powers or remedies hereunder; nor shall Mortgagee be required (o
first look to, enforce or <xhaust such other or additional security, collateral or guaranties.

Section 5.8.  Restorasion of Positions. If Mortgagee or any Holder of the Note has
instituted any proceeding to enforc: ary right or remedy under this Mortgage by foreclosure,
entry or otherwise and such proceeding has been discontinued or abandoned for any reason or
has been determined adversely to Mortgigee or to such Holder of the Note, then and in every
such case Grantor, Guarantor, Mortgagee and the Holders of the Note shall, subject to any
determination in such proceeding, be restored (o their former positions hereunder, and

thereafter all rights and remedies of Mortgagee ard tbe Holders of the Note shall continue as
though no such proceedings had been institzed,

Section 5.9.  No Action Contrary to Lessee's Rigliis Under the Lease.
Notwithstanding any provision of this Morigage or any other Coerazive Document to the
contrary, Mortgagee warrants, covenants and agrees that, unless a Lease Event of Default shall
have occurred and be continuing, Mortgagee (i) shall not name the Lésse 3s a party in any
action or procedures to foreclose the lien of this Mortgage, unless such joingsr shall be
required under Applicable Law, and in which case Mortgagee shall not seek afiirmative relief
from Lessee in such action nor shall the Lease be cut-off or terminated nor Lessze's nossession
thereunder be disturbed in any such action or proceeding and (ii) subject to the next sicceeding
sentence of this Section 5,9, will recognize the Lease and Lessee's rights thereunder. - Yithout
in any way limiting the provisions of Section 5.10, upon any acquisition by Mortgagee or any
purchaser at foreclosure or trustee's sale or transferee pursuant to a plan of reorganization
under Chapter 11 of the Bankruptcy Code (collectively, a "Successor Landlord") of Grantor's
interest in the Lease, the Lease shall continue as a direct Lease between the Successor
Landlord and Lesses upon all terms, covenants and conditions set forth in the Lease, except
that the Successor Landlord shail not be (A) liable for any previous act or omission of Grantor
under the Lease including, without limitation, with respect to any Landlord Liens arising from
any action or inaction of Grantor, (B) subject to any offsets, claims, defenses or counterclaims
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the Lessee may have against Grantor, (C) bound by any prepayment of Rent not actually
received by the Successor Landlord or (D) bound by any amendment to the Lease requiring
Mortgagee's consent unless such consent was obtained.

Section 5.10. Right of the Mortgagee to Perform. Subject to the rights of Lessee and
the limitations and provisions of Section 5.1 hereto, if Grantor shall fail to make any payment
required to be made or to perform any act required to be performed by it hereunder or under
the Lease, Mortgagee, without notice to or demand upon Grantor and without waiving or
releasing any obligation or default, may (but shall be under no obligation to) at any time
thereafter make such payment or perform such act for the account and at the expense of the
Mongaged Prozeity. All sums so paid by Mortgagee and all costs and expenses (including,
without limitatior; r.asonable fees and expenses of legal counsel and other professionals) so
incurred together wiih interest thereon from the date of payment or occurrence, shall (to the
extent required to be paid by Lessee under the Lease) constitute additional Indebtedness
Hereby Secured and shali be paid from the Mortgaged Property to Mortgagee on demand.
Mortgagee shall not be liable for-any damages resulting from any such payment or action

uniess such damages shall be a consequence of willful misconduct or gross negligence on the
part of Mortgagee.

Section 5.11. Actions with Respect to Mortgaged Froperry. Except with respect to
Excepted Rights and Payments and subject to S:ction 7.4 of the Loan Agreement, Grantor will
not without the prior written consent of Mortgagec:

(a)  exercise any claims, rights, or remédies under the Lease or the
Guaranty. or terminate, modify, amend, waive or as.cept 2 surrender of, or offer or
agree to any termination, modification, consent, amendinent.-waiver or surrender of, or
give or withhold any consent with respect to, or exercise any tight or option, or take
any other action (other than affirmative obligations expressly reouired by the terms of
the Lease) contemplated by the Lease or the Guaranty, or any term oz provision of any
ther¢of, or consent to the creation or exercise of any Lien (other than thz-Lien of the
Security Documents) to secure the payment of indebiedness upon the leaselieid estate
created by the Lease or any part thereof; or

{(b)  receive or collect or permit the receipt or ccllection of any paymeuit of
Rent, including, without limitation, Basic Rent, Stipulated Loss Value payments,
Termination Value payments, Supplemental Rent, purchase proceeds or avails,
insurance proceeds or condemnation awards or of any amounts under the Guaranty
prior to the date for the payment thereof provided by the Lease or the Guaranty, as the
case may be, or assign, transfer or hypothecate (other than to the Mortgagee hereunder)
any payment of Rent, including, without limitation, Basic Rent, Stipulated Loss Value
payments, Termination Value payments, Supplementzl Rent, purchase proceeds ot
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avails, insurance proceeds or condemnation awards, then due or to accrue in the future
under the Lease or any payment under the Guaranty.

Section 5.12. Power of Attorney.  Except with respect to Excepted Rights and
Payments and subject to Section 7.4 of the Loan Agreement, Grantor does hereby irrevocably
constitute and appoint the Mortgagee its true and lawful attorney, so long as the Indebtedness
Hereby Secured remains Qutstanding, with an interest and full power of substitution, for it and
in its name, place and stead, after the occurrence and during the continuance of a Loan Event
of Default 1= (i) ask, demand, collect, receive and receipt for Rent, including, withott
limitation, any and ali Basic Rent, Stipulated Loss Value payments, Termination Value
payments, purcnase proceeds or avails, income, insurance proceeds, condemnation awards and
other sumis paid o payable to Grantor pursuant to the Lease and other sums which are assigned
under the granting cizuscs of this Mortgage (it being understood and agreed that any sum
included within the defitstion of "Excepted Rights and Payments” is not so assigned) and 1o
endorse the name of Grantor i all commercial paper given in payment or in part payment
thereof, and (i} without limiting the provisions of the foregoing clause (i) hereof, during the
continuance of any Loan Event of Default, sue for, any and all such Basic Rent, Stipulated
Loss Value payments, Termination Vilu: payments, purchase proceeds or avails, income,
insurance proceeds, condemnation awarcs-and other sums (other than sums incfuded within the
definition of "Excepted Rights and Paymeuts"}as fully as Grantor could itself do, to accept
any Rejectable Offer, as provided in the Lease and uoon acceptance of such Rejectable Offer,
to execute and deliver in the name of and on behaif of Grantor an appropriate deed and/or bill
of sale and other instruments of transfer relating to the Mertgaged Property, when purchased
by the Lessee with respect to such Rejectable Offer, and i i(s discretion, to file any claim or
take any other action or proceedings, either in its own name or i the name of Grantor or
otherwise, which Mortgagee may deem necessary or appropriaic-to protect and preserve the
right, title and interest of Mortgagee in and to such Rent and ather sz 2nd the security
intended to be afforded hereby. To the extent the Mortgaged Property is iocated in the State of
Louisiara, this appointment is made pursuant to La.R.S. § 9:5388.

G1269186

_ Section 5.13. Transfer of Mortgaged Property. Subject to the proviso herzte; neither

Grantor nor the Remainderman shall sell, convey, transfer, lease or encumber any of its right,
title or interest in or to any part of the Mortgaged Property, ror shall a voluntary sale, lease,
pledge or ather transfer of Grantor's or the Remainderman's interest in the Mortgaged
Property or any part or portion thereof be effected by Grantor or the Remainderman, without
the prior written consent of Mortgagee having been obtained to such sale, transfer,
conveyance, encumbrance, lease or pledge, 10 the purchaser, transferee, lessee or pledgee and
to the form and substance of any instrument evidencing such purchase, transfer, lease or
pledge; provided that nothing contained in this Section 5.13 shall be deemed or construed to
limit the rights of Grantor to transfer its interest in the Mortgaged Property in accordance with
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Articles VI, XOI, XIV, XVII, XXI or XXII, of the Lease or to replace the Owner Trustee in
accordance with the terms, provisions and conditions of the Operative Documents.

Section 5.14. Enforcement of Excepred Rights and Payments. Any provision of the
Lease, this Mortgage or any of the Security Documents to the contrary notwithstanding, if
Lessee shall fail to pay any sums within the definition of Excupted Rights and Payments to any
Person entitled thereto as and when due, such Person shall have the right at all times to the
exclusion of Mortgagee, to proceed by appropriate court action or actions, either at Jaw or in
equity, to enforce performance by Lessee of the applicable covenants and terms of the Lease or
the Guaranty, as the case may be, with respect to the payment of such Excepted Rights and
Payments, or 1o recover damages for the breach thereof, provided that the rights referred to in
this Section 5.3/ shall in no event be deemed to include the exercise of any remedy relating to,
constituting or restiiing in the termination of the Lease, Section 7.2 of the Participation
Agreement or any otne: cispossession remedy provided for in Article XVII of the Lease.

Section 3.15. Sale inSeparate Parcels. In the event of any sale made under or by
virtue of this Mortgage or any of e other Security Documeris, whether made under the
power of sale herein or therein grautzd or under or by virtue of judicial proceedings or decree
of foreclosure and sale, the whole of the }artgaged Property may be sold in one parcel and as
an entirety, or in separate parcels or lots, #s Mortgagee may reasonably determine.

Sectior 5.16. Trustee May Execute Conveyunces and Deliver Possession; Sale a Bar.
Upon the completion of any sale or sales made under oz by virtue of this Mortgage or any of
the other Security Documents, Trustee shall execute ana Jeliver to the accepted purchaser or
purchasers a good and sufficient deed, or good and sufficicit deeds, and other instruments
conveying, assigning and transferring all its estate, right, title. anc interest in and to the
Mortgaged Property or portion thereof so sold as permitted by Apjpticable Law and
Regulations. Trustee is hereby appointed during the occurrence and crntinuance of a Loan
Event of Default as the true and lawful irrevocable attorney of Grantor, it its name and stead
or in the name of Trustee, to make all necessary conveyances, assignments, t-ansfers and
deliveries of the Mortgaged Property or portion thereof so sold and for that purpese Trustee
may execute all necessary deeds and instruments of assignment and transfer, and ay
substitute one or more Persons with like power, Grantor hereby ratifying and confirmisg all
that its said atorney or such substitute or substitutes shall lawfully do by virtue hereof,
Neverthe:less, Grantor, if so requested in writing by Mortgagze and permitted by Applicabie
Law and Regulations, shall ratify and confirm any such sale or sales by executing and
delivering to the Trustee or to such purchaser or purchasers /1 such instruments as may be
advisable, in the judgment of the Mortgagee, for the purpose and as may be designated in such
request.
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Any such sale or sales made under or by virtue of this Mortgage or any of the other
Security Documents, whether made under the power of sale hierein or therein granted or under
or by virtue of judicial proceedings or of a judgment or decr:e of foreclosure and sale, shall,
subject zlways to Section 5.8 hereof operate to divest all estzte, right, title, interest, claim or
; demand whatsoever, whether at law or in equity, of Grantor, in and to the Mortgaged Property
' or part thereof so sold, and shail be a perpetual bar both at law and in equity against Grantor,
its successors and assigns, and against any and all Persons claiming or who may claim the
same, or any part thereof from, through or under Grantor, its successors or assigns.

Seciica 5.17. Receipt Sufficient Discharge for Purchaser. The receipt of Mortgagee or
of the court Officer conducting any such sale for the purchase: money paid at any such sale shall
be a sufficient aricharge therefor to any purchaser of the Mo:tgaged Property, or any part
thereof, sold as aforesa’d, and no such purchaser or his representatives, grantees or assigns,
after paying such purchusr, money and receiving such receipt, shall be bound to see the
application of such purciiase money upon or for any trust or jpurpose of this Mortgage, or shall
be answerable in any manner-whatsoever for any loss, misapplication or non-application of any
such purchase money or any part thervof, nor shall any such purchaser be bound to inquire as
to the necessity or expediency of any such sale.

Section 5.18, Morigagee May Enfo ce Rights Without Note. Al rights of action under
this Morigage or under the Note may be enforzed by Mortgagee without the possession of the
Note and without the production thereof at any trial or other proceedings refative thereto, to
the extent permitted by applicable law.

SECTIONG.  MISCELLANEOUS.

Section 6.1, Limitation of Liability. (a) Grantor. Except i the case of (i) the
representations, warranties and covenants of Grantor made in its indivi‘ual capacity in Sections
4.3 and €.2 of the Participation Agreement or (ii) the gross n:gligence or.willful misconduct of
Grantor (other than gross negligence or willful misconduct imputed to Granto! so'ely by virtue
of Grantor's ownership of the Mortgaged Property), notwithstanding any other provision in the
Note, the Loan Agreeiment or this Mortgage to the contrary, nll amounts payable by Giantor
under the Note, the Loan Agreement and this Mortgage shall be made only from the incoine
and proceeds of the Mortgaged Property and Mortgagee, and the Loan Participants and their
respective successors and assigns each agree that (a) it will look solely to the income and
proceeds of the Mortgaged Property for the payment of such :umounts to the extent available
for distribution to it as provided herein and in the Loan Agreement, (b) neither Grantor nor the
Owner Participant is or shall be personally liable to Mortgagee or any Loan Participant nor the
successors or assigns of said Persons for any amount payable under the Note, the Loan
Agreement or this Mortgage or for any liability thereunder or hereunder and (c) Mortgagee
acknowledges and agrees that Grantor is (except as otherwise expressly provided herein or in
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the other Operative Documents) entering into this Mortgage and the other Operative
Documents to which it is a party (other than the Trust Agreement), solely in its capacity as
trustee or co-trusiee, as the case may be, under the Trust Agreement and not in its or his, as
the case may be, individual capacity and that neither the Owner Trustee nor the Individual Co-
Trustee shall be liable or accountable under any circumstances whatsoever in its or his, as the
case may be, individual capacity for or on account of any statements, representations,
warranties, covenants or obligations stated to be those of Grantor, except for its or his, as the
case may be, own gross negligence or willful misconduct or as otherwise expressly provided
herein or in the other Operative Documents; provided, however, that nothing contained in this
Section v.1-shall limit, restrict or impair the rights of the Mortgagee to accelerate the maturity
of the Noteuron a Loan Event of Default or, subject to the limitations hereinabove described,
to bring suit an< obtain a judgment against the Grantrr on the Note or to exercise all rights and
remedies provided widar this Mortgage or otherwise realize upon the Mortgaged Property and
the other collateral securing the Indebtedness Hereby Secured.

(b) Remainderinsn. Notwithstanding anything herein to the contrary, the
Remainderman is executing and d:livering this Mortgage solely for the purpose of specifically
subjecting all of the Remainderman ¢ right, title and interest in and to the Remainder Interests to
the Lien and security interest of this Mcrtgaze as security for the payment of the Indebtedness
Hereby Secured but only to the maximum amount of the Indebtedness Hereby Secured. The
Remainderman assumes no personal liability for the payment or the performance by the
Mortgagor of its obligations under the Note, the Loao Agreement or this Mortgage or under any
of the Operative Documents herein mentioned and thic Miartgagee by its acceptance of this
Mortgape, waives any such personal liability on the part'e{ the Remainderman and agrees to look
solely to the security of this Mortgage and any other instruinent 2£ security heretofore or hereafter
given by the Grantor for the purpose of securing the obligation: of tlie Grantor under or in respect
of the Note, the Loan Agreement, and this Mortgage and any agree neats herein mentioned and to
the remecdies respectively set forth and prescribed herein and in any othe¢ instrument of security
herein mentioned. Nothing contained herein shall be construed 1o impose upon the
Remainderman or its successors and assigns, any duty to do any act or thing, or'anv obligation or
liability for the payment of money, whether upon the obligations secured by this-¥irtgage or by
reason of any other provision of this Mortgage or any other documents evidencing or sscuring the
Indebtedness Hereby Secured. The Mortgagee hereby acknowledges and agrees that ali ¢t the
statements, representations, warranties, covenants and agreements, if any, made by the
Remainderman contained in this Mortgage are made and intended only for the purpose of binding
the Remainder Interests and establishing the existence of rights and remedies which can be
exercised and enforced against the Remainder Interests, Therefore, anything contained in this
Mortgage to the contrary notwithstanding, no recourse or personal liability shall be had with
respect to this Mortgage against the Remainderman, any partner or against any successor, assign,
officer, director, trustee, manager, member, custodian, beneficiary, partner, agent, servant or
direct or indirect parent or controlling Person or Persons or anv affiliate thereof or any of them;
provided, however, that nothing in this paragraph shall be construed to }imit the exercise and
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enforcement, in accordance with the terms of this Mortgage, of rights and remedies against the
Remainder Interests.

Section 6.2.  Successors and Assigns. Whenever any of the parties hereto is referred
to, such reference shall be deemed 1o include the successors and assigns of such party; and all
the covenznts, promises and agreements in this Mortgage contained by or on behalf of Grantor,
or by or on behalf of Mortgagae, shall bind and inure to the benefit of the respective
successors and assigns of such parties whether so expressed or not,

Sectici 6.3. Severability. The unenforceability or invalidity of any provision or
provisions of this Morntgage shall not render any other provision or provisions herein contained
unenforceable or-invalid.

Section 6.4,  Acdresses for Notices and Demands. (a) All communications provided
for herein shall be in wriung, promptly mailed by means of telex, telegraph, telecopy or other
means of recorded electroni¢ sorumunication (with a copy of any such communication
promptly mailed by registered or certified mail or pr2paid overnight air courier) or by prepaid
overnight air courier, addressed as foliows:

If to Grantor: Goodw.n Souare
225 Asylum Screet
Hartford, Coarceticut 06103
Attention: Corpusate Trust Administration
Facsimile: (860) 244-1897

Jf to Mortgagee: 1301 Avenue of the Amer.cas
New York, New York 10019
Attention:
Facsimile;

I to Remainderman: M6 Remainder I LLC
c/o Winthrop Financial Advisors, L.L.C.
5 Cambridge Center, 9* Floor
Cambridge, Massachusetts 02142
Fax: (617) 868-5095
Attention: George Herbolsheimer

1269186

If to Trustee: At the applicable address specified on Page 1 hereof.
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or as to any party at such other adress as such party may designate by notice duly given in
accordance with this Section to the other party and shall be effective when recorded.

(v)  For the purposes of California Civil Code Section 3097:

(i)  The name and address of Morigagee is Credit Lyonnais at the address
specified in Section 6.4(a).

(i)}  The name and address of the owner of the Mortgaged Property is
STEVEX CIMALQRE, not in his individual capacity, but solely as Individual Co-
Trustee anler the Trust Agreement (PMCC Trust No. 1998 M6 III (CA)) and the
address of G:antor is specified in Section 6.4(a).

(iii)  The legal description of the Real Property and the street address, if
kaown, are set forth ir’annex A attached hereto and made a part hereof.

Section 6.5.  Headings and! Taole of Contents. The headings of the sections of this
Mortgage and the table of contents are inserted for purposes of convenience only and shall not
be construed to affect the meaning or consiriction of any of the provisions hereof.

Section 6.6. Release. Upon payment 12-fi:1! of all Indebtedness Hereby Secured and
performance of all other obligations hereby secured, *ais Mortgage and the Lien created hereby
(i) shall terminate and be of no further force or effect arnd all property, rights and interests
hereby conveyed, assigned or pledged shall revert to Grarc: 2nd the Remainderman or (ii) to
the extent the Mortgaged Property is located in the State of Gecigiy, this Mortgage shall be
canceled and surrendered; and Mortgagee and/or Trustee shall, at Lessee's expense, do,
execute, acknowledge and deliver each and every deed, conveyance,-transfer, discharge and
release, in recordable form, necessary or proper to evidence the release, satisfaction and
discharge of this Mortgage. Without limiting the foregoing, if the Lease shii be terminated
with respect to the Hotel as and to the extent contemplated by, and in accordar ce vvith the
provisions of, Article 3 of the Loan Agreement with respect to the Hotel, this Meitgage and
the Lien created hereby shall automatically terminate and be of no further force or eiféct and
Mortgagee shall, at Lessee’s expense, do, execute, acknowledge and deliver each and e'ery
deed, conveyance, transfer, discharge and release, in recorduble form, necessary or proper to
evidence the release, satisfaction and discharge of this Mortgage.

Section 6.7.  Counterparts. This Mortgage may be executed, acknowledged and
delivered in any number of counterparts, each of such counterparts constituting an original but
all together only one Mortgage.

Section 6.8, Governing Law. This Mortgage shall be construed in accordance with

and governed by the laws of the State of in which the Land is located applicable to contracts
made and to be performed entirely within said State.
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Section 6.9.  Mortgage. Subject to Section 5.8 hereof, notwithstanding anything to
the contrary set forth herein, in the event of any conflict between any provision of this
Montgage and the Loan Agresment, the terins and provisions of the Loan Agreement shall
control.

Section 6.10. No Oral Modification. This Mortgage may not be modified except in a
writing signed by all the parties hereto.

Section 6.11. Trustee, Trustee may resign by an instrument in writing addressed to
Mortgagee, or Trustee may be removed at any time with or without cause by an instrument in
writing executed by Mortgagee. In case of the death, resignaticn, removal or disqualification
of Trustee or if fur 20y reason Mortgagee shall deem it desirable to appoint a substitute or
successor to Trustee o nct instead of Trustee herein named or any substitute or successor to
Trustee, then Mortgagee shall have the right and is hereby authiorized and empowered to
appoint a successor to Trustee, or a substitute to Trustee, without other formality than
appointment and designation in writing executed by Mortgagee and compliance with the
requirements of applicable law.

Section 6.12. Usury Savings Claws.. /It is the intention of the parties hereto to conform
strictly to applicable usury laws. Accordingly, if the transactions contemplated hereby would
be usurious under applicable law, then notwithstanging anything to the contrary in the Note or
any other evidence of the Indebtedness Hereby Secuied or any agreement entered into in
connection with or as security for the Indebtedness Hereoy Secured, it is agreed as follows: (i)
the aggnegate of all consideration which constitutes interect vnder the applicable law that is
contracted for, charged or received under the Indebtedness Herelsy Secured or under any of the
other aforesaid agreements or otherwise in connection with the Indebtedness Hereby Secured
shall under o circumstances exceed the maximum amount of interest permitted by applicable
law, and any excess shall be credited on the Indebtedness Hersby Securci by the holder thereof
{or, if 1he Indebtedness Hereby Secured shall have been paid in full, refundea to the Grantor);
and (ii) in the event that the maturity of the Indebtedness Hereby Secured is acelerated by
reason of an election of the holder thereof resulting from any Loan Event of Defauit ar
otherwise, or in the event of any required or permitied prepayment, then such considecation
that constitutes interest may never include more than the maximum amount permitted by
Applicable Law and Regulations, and excess interest, if any, provided for in this Mortgage or
otherwise shall be canceled automatically as of the date of such acceleration or prepayment

and, if theretofore paid, shall be credited on the Indebtedness Hereby Secured (or, if the
Indebtedness Hereby Secured shall have been paid in full, refiunded to Grantor).

61269186

The Grantor and the Remainderman each hereby cleclire and acknowledge that it has
received, without charge, a true copy of this Mortgage.

SECTION 7.  NOTICES OF DEFAULT.
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Section 7.1.  Notices of Default. To the extent that the Mortgaged Property is located
in the State of California, Grantor hereby requests that  copy of any Notice of Defauit and/or
Notice of Sale be sent to Grantor at Grantor's address set forth in Section 6.4 hereof.

SECTION 8. MECHANICS' LIENS AND CONSTRUCTION MORTGAGE LAW,

Section 8.1, Mechanics' Liens and Construction Mortgage Law. To the extent that
the Mortgaged Property is located in the State of Ohio and if Mortgagee shall consent to or
authorize Ciantor to construct improvements on the Morigaged Property, Mortgagee is hereby
authorized ard smpowered to do all things provided for a mortgagee to do pursuant to

§§ 1311.14, 5231232 and 5301.233 of the Ohio Revised Code and any amendments,
supplements or succeezor legislation thereto.

SECTION 9.  FIXTURE FILING.

Section 9.1.  Fixture Fil mg. A portion of the Martgaged Property is or is to become
fixtures upon the Land and the Impiovements. To the extent permitted by applicable law,

Grantor covenants and agrees that the filing of this Mortgage in the real estate records of the
‘; county in which the Mortgaged Property is located shall also operate from the time of filing as

| a fixture filing with respect to all goods constituting part of the Mortgaged Property which are
|

‘ or are to become fixtures related 10 the real estate dascribed herein. For such purpose, the
| following information is set forth:

(a) Name and Address of Debtor:

STATE STREET BANK AND TRUST COMPANY OF
CONNECTICUT, N.A., not in its individual capacity, but solely as Qwner

Trustee under that certain Trust Agreement (PMCC Trust No. 1998 M6 II),

having an address at Goodwin Square, 225 Asylum Street, Hartford,
Connecticut 06103.

M6 REMAINDER 11 LLC, having an. address c/o Winthrop Fizarcial
Advisors, L.L.C., 5 Cambridge Center, 9" Floor, Cambridge, MA 02142

()  Name and Address of Secured Party:

1269186

CREDIT LYONNAIS, having an address at 1301 Avenue of the
Americas, New York, New York 10019,

{©) This document covers goods which are or are to become fixtures.

(d)  The name of the record owner is showa on Annex B attached hereto and
made a part hereof,
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(e)  The Goods are described by items or type in the Granting Clauses.

(f)  The real estate to which the good are or are to be affixed is described in
Annex A hereto.

(g)  This Mortgage is to be filed for record in the real estate records where
the Morigaged Property is located.

SEC110N 10.  STATES.

Jection 10.1.  California Provisions. To the extent the Mortgaged Property is located
in the State of Califernia: (i} all references herein to other states shall be considered

inapplicable; and (ii t%e rarties hereby agree that this Mortgage shall not be cross-defaulted or
cross-collateralized with zny other properties located outside the State of California.

Section 10.2. Arizona Frovicigns. This Mortgage only encumbers property located in
the State of Arizona. The name aind address of the beneficiary of the trust referred to herein
is: General Foods Credit Corporation,-</s Phillip Morris Corporation, 200 First Stamford
Place, Suite 400, Stamford, Connecticut 0£202.

Section 10.3. Missouri Provisions. Trustze leases the Mortgaged Property to Grantor,
uatil either this Mortgage is released or the Mortgaged- Property is sold under the provisions
contained herein, on the following terms and conditios: Crantor and every and all person(s)
claiming or possessing the Mortgaged Property or any part thereof by, through, or under
Grantor shall pay rent during the term at the rate of one cent per ronth, payable monthly upan
demand, and shall without demand surrender peaceable possessic:i of the Mortgaged Property
to the Trustee, his successors, assignees, or purchasers of the Morigages Property under any
foreclosure sale, within three (3) days after the sale date without notice or demand.

LI

[SIGNATURES ON NEXT FAGE]
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IN WITNESS WHEREOF, the parties hereto have caused this Mortgage to be
duly executed, under seal, to be effective as of the day and year first above written.

WITNESSES: GRANTOR:

STATE STREET BANK AND TRUST
COMPANY OF CONNECTICUT, M.A., not
in its individual capacity, but solely as Owner
Trustee

N

b AT A

Name: Steven Cﬁn;iore
Title:

fic8 Presigen

ReMAINDERMAN:

M6 REFARNDER I LLC)

W Yssieleley fanose”
e T

Aame: (:',@D’\@{ Henioo| & 7

Title: Q‘(m
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State of New York )
: 8S.:
County of New York )

On this éj_ day of January, 1998, before me, the undersigned officer, personally appeared
Steven Cimalors (residing in Hartford, Connecticut), personally known and acknowledged
himself to me {or proved to me on the basis of satisfactory ¢vidence) to be the Vice-President
of State Street Bank and Trust Company of Connecticut, N.A., the entity named in the within
instrument; that the execution as weli as the making of the within instrument by STATE
STREET R2ANK AND TRUST COMPANY OF CONNECTICUT, N.A., has been duly
authorized by the board of directors of said entity; that the within instrument was signed and
delivered by thi: Vice-President as his free and voluntary act and the voluntary act and deed of
said entity; and acknowledged that he executed the within instrument.

IN WITNESS WHEREOF, I herewith set
my hand and official seal.
//’ ! merater .

/
/ a—s *
/ - -
( .- 2 J.
/‘_.,, p ( --..-.\‘

e
,1*10@;}7 Public
7 Naffe: VIO HIES
< p DAME: ‘ MOTAIY 1121 o o Yo
[ My commission expires: . o Yok county
/ Colobiden lt fauires Sepl. 23, 1906

N
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STATE OF NEW YORK

COUNTY OF NEW YORK

On this 29" day of January, 1998, before me, the undersigned officer, personally
appeared Gearge Herbolsheimer (residing at 336 Old Littleton Road, Harvard, MA 01451),
personally kiown and acknowledged to me (or proved to me on the basis of satisfactory
evidence) to ve th= President of M6 Corporation, a Delaware corporation, the manager of M6
Remainder II LLZ., “nd the same person who executed the foregoing instrument, and that as such
officer, being duly autiirrized to do so pursuant to its bylaws or a resolution of its board of
directors, executed, subscribed and acknowledged the foregoing instrument for the purposes
therein containe:d to enteq into the foregoing instrument as the manager of M6 Remainder [I LLC,
by signing the name of M6 Cezperation by himself in his authorized capacity as such officer as
his free and voluntary act and deed; the free and voluntary act and deed of M6 Corporation and
the free and voluntary act and deed i iS5 Remainder [T LLC.

[N WITNESS YWHEREQF, | hereunto set ri1/ hand and official seal.,

}’fixﬂ%z |

HNotary Public

NOTARIAL SEAL My Comrussion Expires:
W ARCELA CUADRADO
Notary Public, Siate of New York
Nu. 01215083058
Qualified 1 Qu yens County
; A4, 1999
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