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CLARK-DIVERSEY AS50CIATES
(Morngagor)

o
NOMURA ASSET CAPITAL CORPORATION

(Mongagee)

MORTGAGE, ASSIGNMENT OF LEASES
AND RENTS AND SECURITY AGREEMENT
Dated: As of April 6, 1993
Propenty Location:

613-623 West Diversey Parkway
Chicago, Cook County, Illinois
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THIS MORTGAGE, ASSIGNMENT OF LEASES AND RENTS AND SECURITY
AGREEMENT (the “Mortgage™), made as of Aprl 6, 1998, by LASALLE NATIONAL
BANK, not personally, but solely as Trustee ("Trustee") under Trust Agreement dated
March 21, 1986 and known as Trust No. 110948 (the "Trust") having an office at 135 South
LaSalle Street, Chicago, Illinois 60603, CLARK-DIVERSEY ASSOCIATES., ("Beneficiary”)
an Illinois limited pannersitip having its principal place of business ai /o Klaff Realty, LP, 111
. Jackson Bivd., Suite 1300, Chicago, [llinois 60604 Attention: Alan Saposnik and Margaret
Fogarty (Beneficiary and the Trustee are jointly and severally referred to as the *Mortgagor”),
to NOMURA ASSET CAPITAL CORPORATION, having its principal place of business a
Two World Financial Center, Building B, New York, NY 10281-1198 ("Mortgagee™).

To secure tiv: pzyment of an indebtedness in the original principal sum of Four Million
Ninety Seven Thousand Thiree Hundred Eighty Two and no/100 Dollars ($4,097,382.00), lawful
money of the United States of America, to be paid with interest according 10 a cenain Morngage
Note of even date herewith made by Mongagor to Mortgagee which Montgage Note shall mature
and be due on April 11, 2028 (the Mongage Note together with all extensions, renewals or
modifications thereof being hereiniftor collectively called the “Note™) and all other sums due
hereunder (including, but not limited 1o the Buy-Up Fee as defined below), under the other
Loan Documents (hereinafter defined) ard vader the Note (said indebiedness and interest due
under the Note and all other sums due hercundear, under the Note and under the other Loan
Documents betng hereinafier collectively referred 1 as the “Debt®), Mortgagor has mongaged,
given, granted, bargained, sold, alicnated, enfeoffed. conveyed., confirmed, warranted, pledged,
assigned, and hypothecated and by these presents docs arreby mongage, give, grani, bargain,
sell, alien, enfeoff, convey, confirm, warrant, pledge, assigr-and hypothecate unto Mongagee
the real propenty described in Exhibit A attached fiereto (tee. "Tremises™) and the buildings,
structures, fixtures, additions, enlargements, extensions, modificaiions, repairs. replacements
and improvements now ot hercafter located thercon {the "Improver:onts™);

TOGETHER WITH: all right, title, interest and ¢state of Mortgazor now owned, or
hereafter acquired, in and to the following property, rights, interests and estaics (the Premises,
the Improvements, and the property, nights, interests and estates hereinafter” Zescribed are
collectively referred to herein as the "Mortgaged Property®):

(a)  allcasements, rights-of-way, strips and gores of land. stevets, ways, alleys,
passages, sewer rights, water, water courses, water rights and powers, air rights and
development rights, all rights to oil, gas, minerals, coal and other substances of any kind
or character, and all estates, rights, titles, interests, privileges, liberties, tenements.
hereditaments and appurtenances of any nature whatsoever, in any way belonging,
relating or pertaining to the Premises and the Improvements and the reversion and
reversions, remainder and remainders, and all land Jyving in the bed of any street, road,
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highway, alley or avenue, opened, vacated or proposed, in {ront of or adjoining the
Premises, to the cenier line thercof and all the esiates, nghts, titles, interests, dower and
rights of dower, curisey and rights of curisey, property, possession, claim and demand
whatsoever, both at law and in equity, of Morigagor of, in and to the Premises and the
Improvements and every part and parcel thereof, with the appurtienances thereto,

(b)  all machinery, furniture, fumishings, equipment, computer software and
hardware, fixtures (including, without limitation, all heating, air conditioning, plumbing,
lighting, communications and elevator fixtures) and other propenty of every kind and
nature, whether tangible or intangible, whaisoever owned by Mamigagor, or in which
Yiorigagor has or shall have an interest, now or hereafter located upon the Premises and
the Zmprovements, or appurtenant thereto, and vsable in connection with the present or
futue oneration and occupancy of the Premises and the Improvenients and all butlding
equipraent, materials and supplies of any nature whatsoever owned by Mortgagor, or in
which Monzazor has or shall have an interest, now or hereafter located upon the
Premiscs and the Tmprovements, or appurtenant thereto, or usable in connection with the
preseat of future-operation, enjoyment and occupancy of the Premises and the
Improvements (hercitafier collectively referred to as the "Equipment”), including any
leases of any of the fon:going, any deposits existing at any time in connection with any
of the foregoing, and the pioceeds of any sale or transfer of the foregoing, and the right,
title and interest of Morgagor in «nd to any of the Equipment that may be subject to any
"security inlerests” as defined in Jhe Uniform Commercial Code, as adopted and enacted
by the State or States where any o7 the Mongaged Property is located (the "Uniform
Commercial Code”), superior in lien to ¢he fien of this Morgage;

()  allawards or payments, including interest thereon, that may heretofore and
hereafter be made with respect to the Premises-zid the Improvements, whether from the
excrcise of the right of eminent domain or condemr atior (including, without limitation,
any transfer made in kieu of or in anticipation of the‘exercise of said nights), or for a
change of grade, or for any other injury to or decrease inhs value of the Premises and
Improvements;

(d)}  all leases and other agreements or armangements herersisre or hereafter
entered into affecting the use, enjoyment or occupancy of, or the conduz st any activity
upon or in, the Premises and the Improvements, including any extensions -renewals,
modifications or amendments thereof (hereinafter collectively referred to as the “Leases™)
and all rents, rent equivalents, moneys pavable as damages or in lieu of rent or rent
equivalents, royalties (including, without limitation, all oil and gas or other mineral
royalties and bonuses), income, fees, receivables, receipts, revenues, deposits (including,
without limitatton, secunity, viility and other deposits), accounts, cash, issues, profits,
charges for services rendered, and other payment and consideration of whatever form or
nature received by or paid to or for the account of or benefit of Mortgagor or its agents
or employees from any and 2ll sources artsing from or atinbutable 1o the Premises and
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the Improvements (hereinafter collectively referred 10 as the “Rents™), together with ail
proceeds from the sale or other disposition of the Leases and the right to receive and
apply the Rents to the payment of the Debx;

(e} all proceeds of and any uncamed premiums on any insurance policies
covering the Mortgaged Property, including, without limitation, the right to receive and
apply the proceeds of any insurance, judgments, or settlements made in lieu thercof, for
damage 1o the Mortgaged Property;

(f)  all accounts, escrows, documents, instruments, chattel paper, claims,
dapusits and general intangibles, as the foregoing terms are defined in the Uniform
Corumercial Code, and all franchises, trade names, trademarks, symbols, service marks,
books.“rxcords, plans, specifications, designs, drawings, permits, consents, licenses,
managewieid agreements, contract nghts (including, without limitation, anv contract with
any architec! o engineer or with any other provider of goods or services for or in
connection with any construction, repair. or othier work upon the Mongagad Property),
approvals, actions; refunds of real cstate taxes and assessments (and any other
governmental impositions related to the Mongaged Propeny), and causes of action that
now or hercafter relatc to, are denved from or are used in connection with the
Mortgaged Property, or the us~. operation, maintcnance, occupancy or enjoyment thereof
or the conduct of any bustness or activities thereon (hereinafter collectively referred 10
as the “Intangibles"); and

(g)  all proceeds, products, ¢ficpring, remts and profits from any of the
foregoing, including, without limitation, thesz irom sale, exchange, transfer, collection,
loss, damage, disposition, substitution or replacérient of any of the foregoing.

TO HAVE AND TO HOLD the above granted and descrived Mongaged Property unto
and 10 the use and benefit of Mongagee and its successors and asiiens, forever;

PROVIDED, HOWEVER, these presents are upon the exprass condition that, if
Mortgagor shall well and truly pay to Mongagee the Debt at the ume zid in the manner
provided in the Note and this Morngage and shall well and truly abide by and-sonty with each
and every covenant and condition set forth herein, in the Note and in the other Loas Dotuments
(heretnafter defined) in a timely manner, these presents and the estate hereby granteq shall cease,
terminate and be void;

AND Trustee represents and Beneficiary represents and warrants to and covenants and
agrees with Mortgagze as follows:

DILIRITINGY 4T%E 3 pM




UNOFFICIAL COPYssuse

.
- ‘o

PART [

GENERAL PROVISIONS

1. Pavment of Debt and Incorporation of Covenants, Conditions and
Agreements. Mortgagor shall pay the Debt at the time and in the manner provided in the Note
and in this Mortgage. All the covenants, conditions and agreements contained in (a) the Note
and (b) alt and any of the documents incleding the Note and this Mortgage now or hereafter
executed by Mongagor and/or others and by or in favor of Mongagee, which evidences, secures
or guarantees all or any portion of the payments due under the Notz or otherwise is execuied
and/or ditivered in connection with the Note and this Mortgage (the "Loan Documents™) are
hereby madec 2 part of this Mortgage to the same extent and with the same force as if fully set
forth herein. Trz Note is evidence of that centain loan made to the Montgagor by the Morngagee
(the “Loan™).

2. Warran':of Title. Mongagor warrants that Morgagor has good, marketable
and insurable title to the “1oneaged Propeny and has the full power, authority and right 1o
execute, deliver and perform’its nbligations under this Morigage and to encumber, mengage.
give, grant, bargain, sell, alienaie, eafeoff, convey, confirm, pledge, assign and hypothecate the
same and that Morigagor possesces an unencumbered f2¢ estate in the Premises and the
Improvements and that it owns the Morgzeed Propenty free and clear of all liens, encumbrances
and charges whatsoever except for those exceptions shown in the title insurance policy insuning
the licn of this Mortgage and that this Mongage is and will remain a valid and enforceable first
lien on and security interest in the Morgaged Property, subject only to said exceplions.
Morgagor shall forever warrant, detend and preseiv< such title and the validity and priority of
the lien of this Mortgage and shall forever warrant any defend the same 10 Mortgagee against
the claims of all persons whomsoever.

3. Insurance.

(a)  Morgagor, at ils sole cost and expense, for, (he mutual benefit of

. Mongagor and Mortgagee, shall obtain and maintain during the <nvire tenm of this
Morigage (the "Term™) policies of insurance against loss or damage by Gre, lightning,
wind and such other perils as are included in a siandard “all-risk” or "special causes of
loss™ form, and against loss or damage by all other risks and hazards covered by a
standard extended coverage insurance policy including, without limitation, riot and civil
commotion, vandalism, malicious mischicf, burglary and theft. Such insurance shall be
in an amount equal to the greatest of (i) the then full replacement cost of the
Improvements and Equipment, without deduction for physical depreciation, (ii) the
outstanding principal balance of the Loan, (iii) such amount that the insurer would not
deem Mongagor a co-insurer under s2id policies, and (iv) the Amonized Amount. The
policies of insurance carried in accordance with this paragraph shall be paid annually in
advance and shall contain a "Replacement Cos: Endorsement™ with a waiver of

0018382781-08_ 4781 U PM




UNOFFICIAL COPY




depreciation and an "Agreed Amount Endorsement”. The policies shall have a deductible
no greater than 525,000 unless agreed to by Mortgagee.

()  Morngagor, at its sole cost and expense, for the mutual benefit of
Mongagor and Mongagee, shall also obtain and maintain during the Term the following

policies of insurance:

(i)  Flood insurance if any part of the Morngaged Property is located
in an area identified by the Federal Emergency Managemeni Agency as an area
having special flood hazards and in which flood insurance has been made
available under the National Flood Insuranse Program in an amount at least equal
to the outstanding principal amount of the Loan or the maximum timit of
cnverage available with respect to the Improvements and Equipment under said
Srozram, whichever is less.

(i0-  Comprehensive General Liability or Comumercial General Liability
insurance, including a broad form comprehensive general liability endorsement
and coverage for broad form property damage, contractual damages, personal
injunes (including death resulting therefrom) and a liquor hability endorsement
if liquor is sold on the Mongaged Preperty, comtaining minimum limits per
occurrence of $1,000,000.74 and $2,000,000.00 in the aggrezate for any policy
vear. In addition, at least_$5,000,000.00 excess and/or umbrella liability
insurance shail be obtained axd maintained for any and all claims, including all
legal liabiity imposed upon Morgagor and all count cosis and attomeys’ fee
incurred in connection with the owieiship, operation and maintenance of the
Mongaged Propeny.

(1)  Rental Joss and/or business inicrrustion insurence in an amount
equal to the greater of (A) estimated gross revenves for eighteen (18) months
from the operations of the Morgaged Propenty or (Pithe projected operating
expenses including debt service for eightzen (18) months fithe maintenance and
operation of the Mortgaged Propenty.  The amount of such inzurance shall be
increased from time to time duning the Term as and whea-uew Leases and
renewal Leases are entered into and the Rents increase or the estiinzie of (or the
actual) gross reveaue, as may be applicable, increases.

(iv) Insurance against loss or damage from (A) leakage of sprinkler
systems and {B) explosion of steam boilers, air conditioning equipment, high
pressure piping, machinery and equipment, pressure vessels or similar apparatus
now or hereafter instalied in the Improvements (without exclusion for explosions),
in an amount at least equai to the outsianding principal amount of the Note or
$2,000,000.00 whichever is less.

001A3ETIS308_ 4778 334 P




UNOFFICIAL COEYX.,.

IILII

(v)  Worker's compensation insurance with respect to any employees
of Mongagor, as required by any governmental authonity or legal requirement.

(vi)  During any period of repair or restoration, builder’s "all risk®
insurance in an amount equal to not less than the full insurable value of the
Mortgaged Propeny against such nisks (including, without limitation, fire and
extended coverage and collapse of the Improvements to agreed limits) as
Mortgagee may request, in form and substance acceplable to Morngagee.

(vii) Eanhquake insurance in an amount equal to the lesser of the
original principal balance of the Loan and the maximum amount permitted by
law. However, if a study prepared for and approved by Mortgagee shows a
Probable Maximum Loss ("PML") for the Morngaged Propeny is less than ten
pezcent (10%), Morgagee shall waive the canthquake insurance requirement. If
the PaLl.is ten percmt(lO%)cr greater, but less than twenty percent (20%), the
Mongagor may ¢lect to forego the carthquake insurance provided that Mongagor
agrees 1n wriiing to an Interest Rate Spread Increase of fifteen (15) basis points.

(viii) Such ¢ther insurance as may from time to time be rcasonably
required by Mortgagee in order 1o protect s interests.

(c) Al policies of insurance (the "Policies™) required pursuant 1o this
paragraph shall b¢ delivered o Morgagee at least seven (7) days prior to closing the
Loan and: (i) shall be issued by companizs approved by Morgagee and licensed to do
business in the state where the Mongaged Propeny is located, with a claims paying
ability rating of "BBB” or better by Standard & Poor’s Ratings Services, a division of
McGraw-Hill Companies, Inc. and a rating of “ATVII" or beter in the current Best's
Insurance Reports; (ii) shall name Mortgagee and its successors and/or assigns as their
interest may appear as the mongagee; (iii) shall contain/a Non-Contributory Standard
Mongagee Clause and a Lender's Loss Pavable Endorscineat, or their equivalents,
naming Mortgagee as the person to which all pavments made by such insurance company
shall be paid; (iv) shall contain a waiver of subrogation against Mongagee; (v) shall be
maintained throughout the Term without cost to Mortgagze; (vi) shull Le-assigned and
the originals delivered to Morngagee (including centificd copies of the Felicies in effect
on the date hercof within thirty (30) days after the closing of the Loan): t»ii) shall
contain such provisions as Mortgages deems reasonably necessary or desirable 0 protect
its interest including, without limitation, endorsements providing that neither Montgagor,
Mortgagee nor any other party shall be a co-insurer under said Policies and that
Mortgagee shall receive at least thinty (30) days prior written notice of anv modification,
reduction or cancellation; and (vii) shall be satisfactory in form and substance to
Morigagee and shall be approved by Morgagee as to amoums, form, risk coverage,
deductibles, loss payees and insureds. Mortgagor shall pay the premiums for such
Policies (the "Insurance Premiums”) as the same become due and pavable and shalf
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furnish to Mortgagee evidence of the renewal of each of the Policies with receipts for the
payment of the Insurance Premiums or other evidence of such payment rcasonably
satisfactory to Mongagee (provided, however, ihat Morigagor is not required to furnish
such evidence of payment 10 Morgagee in the cvent that such Insurance Premiums have
been paid by Morngagee pursuant to Parzgraph 5 hereof). If Morntgagor does not furnish
such evidence and receipts at least thity (30) days prior to the expiration of any
expiring Policy, then Mortgagee may procure, but shall not be obiigated to procure, such
insurance and pay the Insurance Premiums therefor, and Mortgagor agrees to reimburse
Mongagee for the cost of such Insurance Premiums promptly on demand.  Within thiny
(30) days after request by Morngagee, Morngagor shall obiain such increases in the
2mounts of coverage required hereunder as may be reasonably requesied by Morigagee,
takiap into consideration changes in the value of money over time, changes in liability
faws, zhanges in prudent customs and practices. insurance practices for like properties
in the Clrago area and the like.

(d) Jithe Mongaged Propenty shall be damaged or destroved, in whole or in
part, by fire or other casualty (an “Insured Casuvalty”), Morgagor shall give prompt
notice theredf to Monpagee. Following the occurrence of an Insured Casualty,
Mortgagor, regardless nf whether insurance proceeds are available, shall promptly
proceed to restore, repair, tenlace or rebuild the same to be of at least equal value and
of substantially the same charzctér as prior to such damage or destruction, all to be
effected in accordance with applicablslaw. The expenses incurred by Mortgagee in the
adjustment and collection of insurarice proceeds shall become part of the Debt and be
secured hereby and shall be reimburses bs-Mortgagor to Morgagee upon demand.

()  In case of loss or damages covered by any of ihe Policies, the following
provisions shall apply:

(i)  Intheeventof anInsured Casualty (int does not exceed ten percent
(10%) of the onginal principal amount of the Nete, *fortgagor may settle and
adjust any claim without the consent of Mortgagee and agrz¢ with the insurance
company or companies on the amount to be paid upen the foss; provided that such
adjusument is carried out in 2 competent and timely manner. “in such case,
Mortgagor is hereby authorized to collect and receipt for anysuch insurance
proceeds.

(i)  Inthe event an Insurcd Casualty shall exceed ten percent (10%) of
the original principal amount of the Note, then and in that event, Mortgagee may
settle and adjust any claim without the consent of Morgagor and agree with the
insurance company or comgpanics on the amount to be paid on the loss and the
procezds of any such policy shall be duc and pavable solely 1o Morgagee and
held in escrow by Mortgagee in accordance with the terms of this Mortgage.
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(iii) In the event of an Insured Casualty where the loss is in an
aggregate amount foss than twenty-five percent (25%) of the onginal principal
balance of the Noie, and if, in the rcasonmable judgment of Mongagee, tie
Mongaged Propenty can be restored within six (6) months and prior to maturity
of the Notz to an ecenomic unit not less valuable (including an assessment of the
impact of the termination of any Leases due to such Insured Casualty) and not
less useful than the same was prior to the Insured Casualty, and after such
restoration will adequatcly secure the outstanding balance of the Debt, then, if no
Event of Default (as hercinafter defined) shal}l have occurred and be then
continuing, the proceeds of insurance (aftzr reimbursement of any expenses
incurred by Mongagee) shall be applied to reimburse Mongagor for the cost of
restoring, repairing, replacing or rebuilding the Mongaged Property or pan
riereof subject to the Insured Casualty, in the manner set forth below. Mongagor
neiedy covenants and agrees to commence and diligently io prosecute such
resiciip,, repairing, replacing or rebuilding; provided always, that Mongagor
shall pa:-all costs (and if required by Mongagee, Mongagor shall deposit the
total therect viith Mongagee in advance) of such restoring, repairing, replacing
or rebuilding n excess of the net proceeds of insurance made available pursuant
to the terms hervof.

(iv)  Exceptasreovided above, the proceeds of insurance collected upon
any Insured Casualty shail, 24 te option of Mortgagee in its sole discretion, be
applied to the payment of the Debi or applied to reimburse Mortgagor for the cost
of restonng, repairing, replacing or sebuilding the Mongaged Propeny or pan
thereof subject to the Insured Casuai:y, ip the manner set forth below. Any such
application to the Dbt shall (A) incluce ary applicable Return-of-Fee Amount,
(B) be without any prepayment consideratior;, () be applied to those payments
of prircipal and interest last due under the-Note but shall not postpone any
paymenis otherwise required pursuant 1o the Nuto other than such last due
payments and (D) cause the Note 10 be re-amortized wiaccordance with its tenns
and conditions. Notwithstanding the foregoing sentencs, if an Event of Default
has occurred then the Morngagor shall pay to Mongagee an additional amount
equal to the Yield Maintenance Premium (hereinatter definedy, ¥ aay, that would
be required under Paragraph 57 hervof if a Defeasance Deposit thereinafier
defined) was to be made by Mortgagor.

(v) In the event Morgagor is entiticd to reimbursement out of
insurance proceeds held by Mongagee, such proceeds shall be disbursed from
time (0 time upon Morigagee being furmished with (1) evidence satisfactory to it
of the estimated cost of compietion of the restoration, repair. replacement and
rebuilding, (2) funds or, at Mongagee's option, assurances satisfactory to
Morigagee that such funds are available, suificient in addition to the proceeds of
insurance (o completz the proposed resioration, repair, replacement and
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rebuilding, and (3) such architect's centificaies, waivers of lien, contractor’s
swom statements, title insurance endorsements, bonds, plats of survey and such
other evidences of cost, payment and performance as Monigagee may reasonably
requirc and approve, Mongagee may, in any event, require that all plans and
specifications for such restoration, repair, replacement and rebuilding be
submitted to and approved by Mongagee prior to commencement of work. No

payment made prior to the final completion of the restoration, repair, replacement”

and rebuilding shall exceed ninety percent (90%) of the value of the work
performed from time to time; funds other than praceeds of insurance shall be
disbursed prior to disbursement of such proceeds; and at ail times, the
undisbursed balance of such proceeds remaining in the hands of Mongagee,
together with funds deposited for that purpose or irrevocably committed to the
stisfaction of Mortgagee by or on behalf of Mortgagor for that purpose, shall be
avszast sufficient in the reasonable judgment of Mortgagee to pay for the cost of
compleiion of the restoration, repair, replacement or rebuilding, free and clear
of all lieas-or claims for licn. Any surplus which may remain out of insurance
proceeds held by Morgagee after payment of such costs of restoration, repair,
replacement o rebuilding shall be paid to any panty entitled thereto.

4. Payment of Taxes, €. Mortgagor shall pay all taxes, assessmeats, waler rates
and sewer rents, now or hereafter levied nf assessed or imposed against the Mortgaged Propenty
or any part thercof (the "Taxes”) and all grouad rents, maintenance charges, other impositions,
and other charges, including, without limitatiop, vault charges and license fees for the use of
vaults, chutes and similar arcas adjoining the Proriises, now or hereafier levied or assessed or
imposed against the Morigaged Property or any parcsiereof (the "Other Charges™) as the same
become due and pavable. Mongagor will deliver to Mortgagee receipts for payment or other
evidence satisfactory 1o Mongagee that the Taxes and Uther-Charges have been so paid or are
not then delinquent no later than ten (10) days prior to the daie-or. which the Taxes and/or Other
Charges would otherwise be delinquent if not paid. Mortgago. shall not suffer and shall
promptly cause 10 be paid and discharged any lien or charge whuisoever which may be or
become a tien or charge against the Morigaged Property, and shall promptly pay for all utility
services provided to the Mortgaged Propenty. Mortgagor shall fumish to Afortgagee receipts
for the payment of the Taxes and the Other Charges prior to the date the same shall become
delinquent (provided, however, that Mongagor is not required to rumish suck receipts for
payment of Taxes in the event that such Taxes have been paid by Mongagee pursuant o

Paragraph 5 hereof).

5. Tax and Insurance Escrow Fund. Mongagor shall pay to Morngagee on the
eleventh day of each calendar month (a) one-twelfth of the Taxes that Mongagee estimates will
be payable during the next ensuing twelve (12) months in order to accumulate with Morgages
sufficient funds to pay all such Taxes at least ten (10) days prior to their respective due dates,
and (b) one-twelfth of the Insurance Premiums that Morntgagee estimates will be pavable for the
renewal of the coverage afforded by the Policies upon the expiration thercof in order (o
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accuraulate with Mongagee suificient funds to pay all such Insurance Premiums at least thinty
(30) days prior to the expiration of the Policics (said amounts in (a) and (b} above hereinafter
called the "Tax and Insurance Escrow Fund™). The Tax and Insurance Escrow Fund and the
payments of interest or principal or both, payable pursuant to the Nete, shall be added together
and shall be paid as an aggrezate sum by Mortgagor 10 Mongagee. Mortgagor hereby pledges
to Mongagee and grants 1o Mortgagee a security interest in any and all monies now or hereafter
deposited in the Tax and Insurance Escrow Fund as additicnal security for the payment of the
Debt.  Mongagee will apply the Tax and Insurance Escrow Fund to payments of Taxes and
Insurance Premiums required to be made by Mortgagor pursuant to Paragraphs 3 and 4 hereof.
In making any payment relating to the Tax and Insurance Escrow Fund, Morigagee may do so
according to any bill, statement or estimate procured from the appropriate public office (with
respect to Taxes) or insurer or agent (with respect to Insurance Premiums), without inquiry into
the accuracy ¢ such bill, statement or estimate or into the validity of any tax, assessment, sale,
forfeiture, tax lies or title or claim thercof, If the amount of the Tax and Insurance Escrow
Fund shall exceed the zmounts due for Taxes and Insurance Premiums pursuant 1o Paragraphs 3
and 4 hereof, Morgag s shall, in its sole discretion, return any excess to Morngagor or credit
such excess against futur pivments to be made to the Tax and Insurance Escrow Fund. In
atlocating such excess, Mortgzages-may deal with the person shown on the records of Mongagee
to be the owner of the Mortgaged Property. If at any time Mongagee determines that the Tax
and Insurance Escrow Fund is not oz =il not be suificient to pay the items s2t forth in (3) and
(b) above, Mortgagea shall notify Moiigzeor of such determination and Mortgagor shall increase
its monthly payments to Mortgagee by the arioent that Mongagee estimates is sufficient ©o make
up the deficiency at least thiny (30) days pner *s delinquency of the Taxes and/or expiration of
the Policies, as the case may be. Upon the occurrence of an Event of Default, Mongagee may
apply any sums then preseat in the Tax and Insurance Escrow Fund to the pavment of the Debt
in any order in its sole discretion.  Until expended orapplied as above provided, any amounts
in the Tax and Insurance Escrow Fund shall constitute additizual securnity for the Debt. The Tax
and Insurance Escrow Fund shall not constitute a trust fund and.inay be commingled with other
monies held by Mongagee. The Tax and Insurance Escrow Fund shall be held in an imerest
bearing account in Mortgagee's name at a financial institution selecicd by Mongagee in its sole
discretion. All eamings or interest on the Tax and Insurance Escrow Fund shall be and become
part of such Tax and Insurance Escrow Fund and shall be disbursed ds provided in this
Paragraph 5. If Morgagee so elects at any time, Mongagor shali provide 2! Mortgagor's
expense, a tax service contract for the Term issued by a 1ax reporting agency 2ocepiable to
Mongagee. If Mongagee does not so elect, Mortgagor shall reimburse Morigagee 7ar the cost
of making annual tax searches throughout the Term. Notwithstanding the provisions of
clause (1) of this paragraph, Morgagor shall not be required to deposit with Mortgagee Taxes
pavable with respect to the portion of the Morngaged Propenty leased by Record Town, Inc.
("Record Town") so long as the following conditions are satisfied: (A) No default shall exist
under the Lease with Record Town, (B) Record Town is not obligated under the described Lease
to pay such Taxes to Mongagor on a monthly basis; (C) Monigagor delivers Mortgagee
satisfactory evidence that Record Town has paid to Morngagor such Taxes thiny (30) davs in
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advance of the due date thereot; and (D) Record Town is not in defaslt of its obligations with
respect to the payment of such Taxes.

6. Replacemen: and Rollover Escrow Fund.

(3)  Mongagor shall pay to Mortgagee on the eleventh day of each calendar
month an amount equal to onc-twelfth of $2,890.00, the amount estimated by Mortgagee
in its sole discretion to be due for replacements and repairs required 1o be made to the
Mortgaged Property during the calendar year (the “Replacement Escrow Fund”).
Mongagor hereby pledges to Montgagee anv and all monies now or hereatter deposited
«n_he Replacement Escrow Fund as additional security for the payment of the Debt.
Bzginning April 11, 1999, and on every January 11th thereafier for the term of the Loan,
Monigrgor shall pay Mongagee an amount equal to one twelith of 102.5% of the
previousty required annval Replacement Escrow Fund amourt on each monthly payment
date for on¢ viar (or until the Loan is defeased in full pursuant 1o Pargraph 52 hereof).
Notwithstandirg the foregoing, Morgagee may reassess its ¢stimate of the amount
necessary for the Replacement Escrow Fund from time to time and in its reasonable
discretion, and may adiusi the monthly amounts required to be deposited into the
Replacement Escrow Fund ajter giving thinty (30) days notice to Mongagor. If an
adjustment is made, Mong2gor shall be required 1o pav the adjusted monthly amount
untii January 1k following vz year from the date the first adjusted monthly payment
is made. Commencing at tha! time, und every January ! lth thercaiter for the tenm of the
Loan, Monigagor shall pay Morigages 2 amount equal 10 one twelfth of 102.5% of the
previousty required annual Replacement fscrow Fund amount on ¢ach monthly payment
date for one yedr. Provided that no Event-of Default shall exist and remain uncured,
Montgagee shall make disbursements from the'Replacement Escrow Fend as requested,
in wrting, by Morgagor, and approved by Morgzagge in its sole discretion, on a
monthly basis in increatents of no less than $1,000.20 aoon delivery by Mongagor of
copies of paid invoices (or with respect 1o requests in-wvcess of $5,000.00, unpaid
invoices) for the amounts requested, a centification from the iorigagor stating: (a) the
nature and (ype of the related replacement or repair, (b) that the related replacement or
repair has been completed in a good and workmanlike manner and {c) that the related
replacement or repair has been paid for in full (or, with respect 10 requests in excess of
$5,000, will be paid for in {ull from the requested disbursement) and, 47 12quired by
Mongagee, lien waivers and releases from all parties furnishing matenals ana/criservices
in connection with the requested payment. Any disbursement by Mongagee hersunder
for a capital item in excess of $5.000.00 and not already paid for by Mongagor, shall
be made by joint check, payable to Mortgagor and the applicable contractor, supplier,
matenalman, mechanic, subcontractor or other pany to whom payment is due in
connection with such capital item. Mongagee may require an inspection of the
Morigaged Property at Morgagor's expense prior 10 making a disbursement in order 1o
verify completion of replacements and repairs for which reimbursement is sought. The
Replacement Escrow Fund shall be held in an interest bearing account in Mortgagee's
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name at a financial institution selected by Mortgagee in its sole discretion.  All camings
or interest on the Replacement Escrow Fund shall be and become part of such
Replacement Escrow Fund and shall be disbursed as provided in this Paragraph 6(a).
Upon the occurrence of an Event of Default, Mortgagee may apply any sums then
present in the Replacement Escrow Fund to the payment of the Debt in any order in its
sole discretion. The Replacement Escrow Fund shall not constituic a trust fund and may
be commingled with other monies held by Morgagee.

(b)  Mongagor shall pay 10 Morigagee on the eleventh day of each calendar
month the sum of Two Thousand Two Hundred Twenty Five Doilars ($2,225), which
stall be deposited with and held by Mongagee for 12nant improvement and leasing
cominission obligations incurred following the datz hereof (the “Rollover Escrow
Funa®), provided, however, that in any month in which the balance in the Rollover
Escrow Tnad is equal to or greater than Eighty Thousand Dollars (5£3,000) (the
"Rollover Cup Amonnt”), no moathly deposit into the Rollover Escrow Fund shall be
required. In addiiion, Mortgagor shall pay to Mortgagee for deposit in the Rollover
Escrow Fund alt funds received by Mortgagor from tenants in connection with the
cancellation of any Leases,-including, but not limited to, any cancellation fees, penalties,
tepant improvements, leasing commissions or other charges. Morngagor hereby pledges
to Mongagee any and all monizenow or hereafier deposited in the Rollover Escrow Fund
as additional security for the payi=nt of the Debt. Mortgagee shall make disbursements
from the Rollover Escrow Fund for expcases reasonably incurred by Mortgagor for new
Leases or amendments, renewals or rxodifications thereof entersd into by Mortgagor in
accordance with the provisions of Parszmph 8 below. All such expenses shall be
approved by Mortgagee in its sole discretion:” Provided that no Event of Defauit shall
exist and remain uncurzd, Mongagee shall make disbursements as requested, in wnting,
by Mongagor ¢z a monthly basis in increments of no.icss than $1,000.00 upon delivery
by Mongagor of copies of paid invoices {or with respect 1 requesis in excess of $5,000,
unpaid invoices) for the amounts requested for tepaitt improvements and leasing
commissions, the newly executed Lease, exiension, renewal, oi-wedification, with terms
commensuratc with the expired Lease, a centification for ' tenant improvement
disbursements from the Morgagor stating (a) the nature and t/pe of the related
improvement, (b) that the wrlated improvement has been completed ina. good and
workmanlike manner and (c) that the related improvement has beea paid in il (or, with
respect 10 requests in excess of $5,000, will be paid for in full from the wjuested
disbursement) or a certification for leasing commission disbursements stating that such
leasing commission has been paid in full (or, with respect 10 requests in excess of
$5,000, will be paid for in full from the requested disbursement) and, if required by
Morntgagee, lien waivers and releases from ali parties furnishing materials and/or services
in connection with the requested paviment.  Any disbursement by Mongages hereunder
in excess of $5,000 and not already paid for by Mongagor, shall be made by joint check,
payable to Mongagor and the applicable contractor, supplier, materialman, mechanic,
subcontractor, broker or other panty to whom payment is due in connection with such
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disbursement. Mortgagee may require an inspection of the Mongaged Propeny at
Mongagor's expense prior to making a disbursement in ordsr to verify completion of
improvenmients for which reimbursement is sought. The Rollover Escrow Fund shall be
held in an interest bearing account in Mongagee's name at a financial institution selected
by Morntgagee in its sole discretion.  All earnings or interest on the Rollover Escrow
Fund shall be ard become part of such Rollover Escrow Fund and shall be disbursed as
provided in this Paragraph 6(b). Upon the occurrence of an Event of Default, Mortgagee
may apply any sums then present in the Rollover Escrow Fund to the payment of the
Debt in any order in its sole discretion. The Rollover Escrow Fund shall not constitute
a trust fund and may be commingled with other monies held by Mongages.

7. Condemnation. Mortgagor shall promptly give Mortgagee written notice of the
actwal or threstzned commencement of any condemnation or emineat domain proceeding (a
“Condemnatice’ >-and shall deliver to Mongagee copies of any and ali papers served in
connection with suck Condemnation. Foliowing the occurrence of a Condemnation, Mortgagor,
regardless of whether un-Award (hereinafter defined) is available, shall promptly proceed to
restore, repair, replace or i<build the same to the extent practicable to be of at least equal value
and of substantially the sam¢ character as prior to such Condemnation, all to be effected in
accordance with applicable law

(a)  Mongagee isherby irrevocably appointed as Mortgagor's attomey-in-fact,
coupled with an interest, with extlusiv2 power to collect, receive and retain any award
or payment ("Award”) for any iaking accomplished through a Condemnation (a
"Taking") and to make any comprormise or scttlement in connection with such
Condemnation, subject to the provisions oivihis Mortgage. Notwithstanding any Taking
by any public or quasi-public authority (includizig; without limitation, any iransier made
in lieu of or in anticipation of such a Taking}, XMiongagor shall continue 10 pax the Debt
at the time and in the manner provided for in the Note, in this Mongage and the other
Loan Documents and ihe Debt shall not be reduced uriess and uniil any Award shall
have been actually received and applied by Mongagee 10 <xpenses of collecting the
Award and 1o discharge of the Debt.  Mortgagee shalt not be intiizad to the interest paid
on the Award by the conrdemning authonity but shall be entitled 15 1eceive out of the
Award interest at the rate or rates provided in the Notz. Mongaze: sball cause any
Award that is pavable to Morigagor to be paid directly to Mongagee.

(b)  In the event of any Condemnation where the Award is in an-aggregate
amount less than fifteen percent (15 %) of the onginal principal balance of the Note, and
if. in the reasonable judzment of Mongagee, the Morigaged Propeny can be restored
within six (6) months and prior to maunity of the Note to an economic unit not less
valuable (including an assessment of the impact of the termination of any Leases due to
such Condemnation) and not less useful than the same was prior to the Condemnation,
and after such restoration will adequately secure the outstanding balance of the Debt,
then, if no Event of Default shall have occurred and be then continuing, the proceeds of
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the Award (after reimbursement of any expenses incurred by Mortgagee) shall be applied
to reimburse Mongagor for the cost of restoning, repairing, replacing or rebuilding the
Mongaged Property or part thercof subject to Condemnation, in the manner set forth
below. Mongagor hereby covenants and agrees (o commence and diligently to prosecute
such restoring, repairing, replacing or rebuilding; provided always, that Morigagor shail
pay all costs (and if required by Morngagee, Mortgagor shall deposit the total thereof
with Mortgagee in advance) of such restoring, repaining, replacing or rebuilding in
excess of the Award made available pursuant to the terms hereof.,

(©)  Except as provided above, the Award collected upon any Condemnation
saall, at the option of Mongagee in its sole discretion, be applied 1o the payment of the
Deki or applied to reimburse Morigagor for the cost of restoring, repairing, replacing
or redudding ihe Mongaged Propeny or part thereof subject to the Condemnation, in the
manner s2 forth below.  Any such application to the Debt shall (A) include any
applicable Rémin-of-Fee Amount, (B) be without any prepayment consideration, (C) be
applied to those payments of principal and interest last due under the Note but shall not
postpone any paymenis otherwise required pursuant to the Note other than such last due
payments and (D} cause the Notz 10 be re-amortized in accordance with its terms and
conditions. Noiwithstanding the foregoing sentence, if an Event of Default has occurred
then the Morngagor shall pa; to Morigagee an additional amount equal to the Yield
Maintenance Premium, if any. that would be required under Paragraph 52 hereof if a
Defeasance Deposit was to be made 5y Morntgagor. If the Mongaged Property is sold,
through foreclosure or otherwise, prior-to the receipt by Mongagee of such Award,
Mortgagee shall have the right, whether-07 not a deficiency judgment on the Note shall
be recoverable or shall have been sought, rccovered or denizd, to receive all or 3 portion
of said Award sufficient 1o pay the Debt.

(d  In the event Mongagor is entitied (o reunbursement out of the Award
received by Mongagee, such proceeds shall be disburzed from time 1o time upon
Mongagee being fumished with (1) evidence satisfactony ‘te it-of the estimated cost of
completion of the restoration, repair, replacement and rebuilding resulting from such
condemnation, (2) funds or, at Mortgagee’s option, assurances satisfaciory to Morngagee
that such funds are available, sufficient in addition to the proceeds 'ei the Award to
complete the proposed restoration, repair, replacement and rebuilding, 2nd (3) such
architect’s cenificates, waivers of lien, contractor's swom statements, Litle insurance
endorszments, bonds, plats of survey and such other evidences of costs, payment and
performance as Morngagee may reasonably require and approve; and Mortgagee may, in
any event, require that all plans and specifications for such resioration, repair,
replacement and rebuilding be submitted to and approved by Mongagee prior to
commencement of work. No pavment made prior to the final completion of the
restoration, repair, replacement and rebuilding shall exceed ninety percent (930%) of the
value of the work performed from time to time; funds other than proceeds of the Award
shall be disbursed prior (o disbursement of such proceeds; and at all times, the
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undisbursed balance of such proceeds remaining in hands of Mongagee, together with
funds deposited for that purpose or irrevocably committed to the satisfaction of
Montgagee by or on behalf of Mongagor for that purpose, shall be at feast sufficient in
the reasonable judgment of Mongagee to pay for the costs of completien of the
restoration, repair, replacement or rebuilding, free and clear of all liens or claims for
lien. Any surplus which may remain out ¢i the Award received by Mongagee after
- payment of such costs of restoration, repair, replacement or rebuilding shall, in the soie
and absolute discretion of Mortgagee, be retained by Mortgagee and applied to payment
of the Debt.

A Leases and Rents.

fa3  Mongagor docs hereby absolutely and unconditionally assign to
Mongagez, all Mongagor's right, title and interest in all current and future Leases and
Rents, it betag intended by Mortgagor that this assignment constitutes a present, absolute
assignment and ot an assignment for additional secunity only. Such assignment to
Mortgagee shall nist > construed to bind Mortgagee o the performance of any of the
covenants, conditions or zrovisions contained in any such Lease or otherwise impose any
obligation upon Morzagee. Morngagor agrees 1o execute and deliver to Mongagee such
additional instruments, in foro-and substance satisfactory to Mortgagee, as may hereafter
be requested by Mongagee-#o further evidence and confirm such assignment.
Nevertheless, subject to the terms of this paragraph, Mongagee grants (0 Morigagor a
revocable license to operate and manags the Mortgaged Property and o collect the Rents.
Mongagor shall hold the Rents, or a puitior thereo!, sufficient to discharge all current
sums due on the Debt, in trust for the beneitvar Mortgagee for use in the pavment of
such sums. Upon an Event of Default, withont the need for notice or demand, the
license granted to Mortgagor herein shall automatizaliy be revoked, and Mongagee shall
immediately be cntided to possession of all Rents, wihicihér or not Morngagee enters upon
or takes control of the Mongaged Propenty. Mortgagec 3 hareby granied and assigned
by Mongagor the right, at its option, upon revocation of the iicense granted herein, 10
enter upon the Morigaged Property in person, by agent or by court-appointed receiver
to collect the Rents.  Any Rents collected aifter the revocation of the license may be
applied toward payment of the Debt in such priority and proponions as-sfongagee in its
sole discretion shall deem proper.

(b) Al Leases shall be writen on the standard form of lease which has been
approved by Mortgagee. No material changes may be made to the Mortgagee approved
standard lease without the prior written consent of Mongagee. All Leases shall provide
that they are subordinate to this Mortgage and that the tenant agrees to attormn (o
Mongagee. To the extent such provisions for a prospective tenant would not be in
conflict with the existing retail practices and uses in the local market area, Mongagor
will use reasonable effonts 10 include in a Lease 10 a new tenant provisions requining
continuous operations of tenant’s business on the premises and precluding tenamt from
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operating a competing business at or near the Morngaged Property. None of the Leases
shall contain any option 1o purchase, any right of first refusal to lease (unless the
foregoing prohibition regarding rights of first refusal to lease would be in conflict with
existing retail practices in the local market arca, in which event Mongagor shall use
reasonable efforts to include such provision in a lease (0 a new tenant) or purchase, any
right to terminate the lease term (except in the event of the destruction, condemnation
or demolition of all or substantially all of the Morngaged Property), any non-disturbance
or similar recognition agreement, any requirement that the Mongagor rebuild the
Mongaged Property in connection with 4 casualty or condemnation of any portion of the
Monigaged Propenty, or any other similar provisions which adversely affect the
Alestgaged Property or which might adversely afiect the rights of any holder of the Loan
wiinrai the prior writien consent of Mortgagee. Each tenant shall conduct business only
in that rortion of the Mongaged Propernty covered by its lease. Upon request, Mornigagor
shall furn’sh' Morngagee with executed copies of all Leases.

(c) ~Miorigagor (i) shall observe and periorm all the obligations imposed upon
the lessor under the ezses and shall not do or permit to be done anything to impair the
value of the Leases as secarity for the Debt; (1) shalt prompily send copies to Morigagee
of all notices of default which Mongagor shall send or receive thereunder; (iii) shall
enforce all the terms, covenains and conditions contained in the Leases upon the part of
the lessee thereunder to be obserod-or performed, short of termination thereof; (iv) shall
not coliect any of the Rents more thin ¢ne (1) month in advance: (v) shall not execute
any other assignment of the lessor’s inieiest in the Lzases or the Rents; (vi) shall deliver
to Mongagee, upon request, tenant estoppil cenificates from cach commercial tenant at
the Mongaged Propenty in form and substan-e rcasonably satisfactory to Mongagee,
provided that Mortgagor shall not be required to d=tiver such certificates more frequently
than two {2) times in any calendar year; and (vii) shall eaccute and deliver at the request
ot Mongagee all such further assurances, confimmations 2nd assignments in connection
with the Morngaged Property as Mortgagee shall from tiine o.time require.  Excepl to
the extent Morngagor is acting in the ordinary course of bustr¢ss as a prudent operator
of property similar 10 the Mongaged Propenty, Mortgagor (A) ‘'suall not, alter, modify
or change the terms ¢f the Leases in any matenial respect without the prior wrilten
consent of Mongagee; (B) shall not convey or transier or sufler or perrit ¢ convevance
or transfer of the Morigaged Property or of any interest therein so as 10 eifcy 2 merger
of the estates and rights of, or a termination or diminution of the obligations Of, tenants
under the Leases; (C) shall not consent to any assignment of or subletting under the
Leases not in accordance with their terms, without the prior wrien consen! of
Mongagee; and (D) shall not cancel or tzrminate the Leases or accept a surrender
thereof, except il a tenant is in default thereunder; provided, however, that any Lease
may be cancelled if at the time of the cancellation thereof @ new Lease is entered into on
substantially the same terms or more favorable terms as the cancelled Lease.
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(d)  Morgagor may enter into proposed new Leases and proposed renewals or
extensions of existing Leases without the prior written consent of Mortgagee if such
proposed Lease or extension: (i) is not for greater than or equal to ten percent (10%)
of the gross l2asable arca of the Mongaged Property, or greater than or equal to ten
percent (J0%) of the total gross rental revenues of the Mongaged Property; (it) shall
have an initial terin of not less than three (3) vears or greater than ten (10) years; (iii)
shall provide for reatal rates comparable to existing local market rates and shall be an
arms-length transaction; (iv) shall not contain any options for renewal or expansion by
the tenant thereunder at rental rates which are either below comparable market levels or
less than the rental mtes paid by the tenant during the initial lease term;, (v) shall be to
ztenant which is experienced, creditworthy and reputable; and (vi) shall comply with the
reguivements of subparagraph (b}, above. Morigagor may enter into a proposed lease
whichdaes not satisfy all of the conditions set forth in clauses (1) through (vi)
immediztely, above only with the prior written consent of Mongagee, such consent not
10 be unreassaably withheld or delayed. Mongagor expressly understands that any and
all new or propused leases are included in the definition of "Lease” or "Leases™ as such
terms may be usedtiiroughout this Mortgage and the other Loan Documents.

(&)  If Mongigor requests the consent of Mortgagee (0 a proposed Lease,
Morigagor must submit to “Merntgagee a term sheet setting forth all the matenal terms of
the proposed Lease, a summary of any proposed material modifications or additions o
Mortgagor's customary form Lease as-approved By Mortgagee, and financial statements
regarding the tenant of that Lease as Mortgagee may reasonably require. Within ten (10)

business days after che receipt of all of the foregoing information, either: (i) Mortgagee
will respond to Mongagor in writing indinating its approval or disapproval of the
proposed Lease and tenant, including specinic reasons for any disapproval; or
(i) Mortgagee shall be deemed 10 have conseniad in rwriting 10 the proposed Lease and
tenant. In the event of any material modifications 1o tpe Lease or tenant infermation
orginally submiuted to Mongagee, Morgagor mus: tubmit to Mongagee such
modifications and information. Within five (5) business days after receipt of all
modificaiions or information either: (i) Morigagee will respond 1o Mortgagor in writing
indicating its approval or disapproval thereof, including specific-reasons for any
disapproval; or (iii) Mortgagee shall be dzemed to have consentea.in writing to such
modifications or information. Any documents or information submitie¢ by Morngagor
to Mortgagee relating to approval of a proposed Lease or tenant shall be accompanied
by written notice from Morigagor 1o Mongagee setting forth the fact that Mongagee’s
failure to respond within the applicable time period will result in Mongagee's deemed
approval.

't All secunity deposits of tenants, whether held in cash or any other form,
shall not be commingled with anyv other funds of Mongagor and, if cash, shall be
deposited by Mongagor at such commercial or savings bank or banks as may be
reasonably satisfactory to Montgagee. Any bond or other instrument which Morigagor
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is permitted to hold in liew of cash security deposits under any applicable legal
requirements shall be maintained in full force and effect in the full amount of such
deposits unless replaced by cash deposits as hereinabove described, shall be issued by an
institution reasonably satisfactory to Mortgagee, shail, if permitted pursuant to any legal
requirements, name Morigagee as payee or mortgagee thereunder (or at Morgagee's
option, be fully assignable to Mongagee) and shall, in all respects, comply with any
applicable legal requirements and otherwise be reasonably satisfactory to Mortgagee.
Mongagor shall, upon request, provide Mongagee with evidence reasonably satisfactory
to Mortgagee of Mongagor's compliance with the foregoing. Following the occurrence
and during the continuance of any Event of Default, Mongagor shall, upon Morngagee's
raquest, if permitted by any applicable legal requirements, turn over to Mortgagee the
secriiy. deposits (and any interest therctofore eamed thercon) with respect 1o all or any
portion ¢ the Mortgaged Property, to be held by Mortgagee subject to the terms of the

Leases.

9. Represertations and Covenants Concerning Loan. Trustee represents, and
Beneiiciary represerts, wa(raits.and covenants as follows:

(a)  The Note, this Mortgage and the other Loan Documents are not subject
to any right of rescission, zei-off, counterclaim or defense, including the defense of
usury, nor would the operation-of 2ny of the terms of the Note, this Mortgage and the
other Loan Documents, or the exercise of any right thereunder, render this Mongage
unenforceable, in whole or in part;—or subject to any right of rescission, set-off,
counterclaim or defense, including the dcizase of usury.

() All cenifications, permits, liceises and approvals, including, without
limitation, centificates of completion and occupancy zximits required for the legal use,
occupancy and operation of the Mortgaged Propeny aza snopping center property, have
been obtained and are in full force and effect. The !Mcreaged Propeny is free of
material damage and is in good repair, and there is no proce3ing pending for the 1otal
or partial condemnation of, or affecting, the Mongaged Propenty., 'The Mortgagor shall
comply with all of the recommendations concemning the maintenance and repair of the
Mortgaged Propenty which are contained in the inspection and enginecnig meport which
was delivered 10 Morntgagee in connection with the origination of the Loz

{c)  Allof the Improvements which were included in determining the appraised
value of the Mortgagad Propenty lie wholly within the boundanes and building restriction
lines of the Mongaged Property, and no improvements on adjoining properties encroach
upon the Mortgaged Property, and no easements or other encumbrances upon the
Premises encroach upon any of the Improvemenis, so as to affect the value or
marketability of the Mongaged Propenty except those which are insured against by title
inserance.  All of the Improvements comply with all matenal requirements of any
applicable zoning and subdivision Jaws and ordinances.
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(d)  The Morigaged Propeny is not subject to any Leases other than the Leases
described in the rent roll delivered to Mongagee in connection with this Mongage. No
person has any possessory interest in the Mortgaged Propenty or right to occupy the same
except under and pursuant to the provisions of the Leases. The current Leases are in full
force and effect and there are no detauits thereunder by cither pany and there are no
conditions that, with the passage of lime or the giving of notice, or both, would
constitute defaults thercunder.

(¢) The survey of the Mongaged Propenty delivered to Mortgagee in
connection with this Mongage, has been performed by a duly licensed survevor or
r.gistered professional engineer in the junisdiction in which the Morngaged Propeny is
situzced, is centified to the Mortgagee, its successors and assigns, and the title insurance
comjwar.y. and is in accordance with the most current minimum standards for title surveys
as detcirmined by the Amenican Land Title Association, with the signature and seal of a
licensed engracar or surveyor affixed thercto, and does not fail to reflect any material
matter affecting the Mongaged Propenty or the title thereto.

(f)  The >Mungaged Propenty is and shall at all imes remain in compliance
with all statutes, ordinarces, regulations and other governmental or quasi-governmental
requirements and privatz (covenamts now or hereafter relating to the ownership,
construction, use or operation of riie Mortgaged Property.

(g}  Klait Realty, Limiied (an ajfilizie or Beneficiary) ("Manager™) manages
the Morgaged Property in accordance with the provisions of Section 10(b) of the
Agreement of Limited Partnership of Beneficlary, and reccives a management fze equal
to five percent {(3%) of the gross monthly inconie of the Mongaged Propeny. The fee
due under said Agreement and undzr any futuic management agreement subsequently
entered into (collectively the "Management Agreem=nt™} and the terms and provisions
of the Management Agreement, are subordinate to this A or.gage and the Manager shall
attorn to Morigagee. Morgagor shall not 1erminate, cancel ‘modily, renew or extend
the Management Agreement, Of enter into any agreement relating 1o the management or
operation of the Mongaged Property with Manager or any other-patty without the
express wntizn consent of Mornigagee, which consent shall nct be unreasonaiply withheld.
If at any time Mongagee consents to the appointment of a new managsr, such new
manager and Mongagor shall, as a condition of Morgagee's consent,- zxecule a
Manager’s Consent and Subordination of Management Agreement in the form then used
by Mortgagee.

10.  Single_Purpose_ Entity Separateness. Mongagor represents, wammants and
covenants as follows:
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(@  Mongagor does not own and will not own any asset or property other than
(1) the Mongaged Property, and (ii) incidental personal propenty necessary for the
ownership or operation of the Morigaged Propeny.

; ()  Mongagor will not engage in any business other than the ownership,
management and operation of the Morgaged Property and Mortgagor will conduct and
' operate its business as presently conducted and operated.

(©)  Mongagor will not enter into any contract or agreement with any affiliate
of the Mortgagor, any constituent pany of Mortgagor, any guarantor (a "Guarantor”)
i e Debt or any part thereof or any affiliate of any constituent party or Guarantor,
exceprupon terms and conditions that are intrinsically fair and substantially similar to
those tu=i would be available on an arms-length basis with third parties other than any
such pany.

(d) Mongagor has not incurred and will not incur any indebtednzss, secured
or unsecured, direct or indirect, absolute or contingent (including guaranteeing any
obligation), other than £} the Debt, (ii) trade and operational debt incurred in the
ordinary course of business with trade creditors and in amounts as are normal and
reasonabie under the circurisung ces, and (iit) debt incurred in the financing of equipment
and other personal propernty uscdan the Premises. No indebtedness other than the Debt
may be secured (subordinate or pari jiassu) by the Mongaged Propenty.

(e}  Mongagor has not made anu will not make any loans or advances to any
third panty (including any affiliate or constitieri nanty, any Guarantor or any affiliate of
any constituent party or Guarantor), and shall ito: asquire obligations or securities of its
affiliates or any constituent pany.

()  Mongagor is and will remain solvent and ! furigagor will pay its debts and
liabilities (including, as applicable, shared personnel and o+ sriead expenses) from its
assets as the same shall become due.

(8)  Mongagor has done or caused (o be done and will do aitiniugs necessary
to observe organizational formalities and preserve its existence, and Mongagzor will not,
nor will Mongagor permit any constituent panty or Guarantor to amend, madify of
otherwise change the partnership cenificate, parnership agreement, articles of
incorporation and bylaws, trust or other organizational documen:s of Morigagor or such
constituent party or Guarantor without the prior writtzn consant of Mongagee.

(h)  Mongagor will maintain all of its books, records, financial statements and
bank accounts separate from thos¢ of its affiliates and any constituent party and
Mongagor will file its own tax retums. Mongagor shall maintain its books, records,
resolutions and agreements as official records.
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)] Mortgagor will be, and at all times will hold iiself out to the public as, a
legal eatity separatc and disiinct from any other entity (including any affiliatc of
Monigagor, any constituent panty of Mongagor, any Guarantor or any affiliate of any
constituent party or Guarantor), shall correct any known misunderstanding regarding its
status as a separate entity, shall conduct business in its own name, shall not identify itself
or any of its affiliates as a division or part of the other and shall maintain and utilize a

separate (elephone number and separate stationery, invoices and checks.

0) Mongagor will maintain adequate capital for the normal obligations
reasonably foresecable in a business of its size and character and in light of its
contzmplated business operations.

.¥)  Neither Mongagor nor any constituent party will seek the dissolution,
winding e, liquidation, consolidation or merger in whole or in pan. of the Morngagor.

), Mongagor will not commingle the funds and other assets of Morigagor
with those of any aiiiliate or constituent party, any Guaranior, or any affiliate of any
constituent party of Caarantor, or any other persen.

(m)  Mortgagor has 4nd will maimain its assets in such a manner that it will not
be costly or difficult o segrezate; ascentain or identify its individual assets from those
of any affiliate or constituent party, 2nv Guarantor, or any affiliate of any consiituent
party or Guarantor, or any other peison,

(n)  Mongagor does not and wii» rot hold itself out to be responsidle for the
debts or obligations of any other person.

i1.  Maintegance of Mortgaged Property. Mongycor shall cause the Mongaged
Propenty to be maintained in a good and safe condition and repuit, The Improvements and the
Equipment shall not be removed, demolished or matenally <alréred (except for normal
replacement of the Equipment) without the consent of Morgagee. ‘Maitgagor shall promptly
comply with all faws, orders and ordinances affecting the Mongages Prepeny, or the use
thereof. Mongagor shall prompily repair, replace or rebuild any pant of the Meorzaged Property
that is destroyed by any casualty, or becomes damaged, wom or dilapidated orthat is aftected
by any proceeding of the character referred to in Paragraph 7 hereof and shall com:ple!2 and pay
for any structure at any time in the process of construction or repair on the-Premises.
Montgagor shall not initiate, join in, acquiesce in, or consent to anyv change in any private
restrictive covenant, zoning law or other public or private restriction, limiting or defining the
uses which may be made of the Mongaged Property or any part thereof. It under applicable
zoning provisions the use of all or any portion of the Morigaged Property is or shall become a
nonconforming use, Mongagor will not cause or permit such nonconforming use to be
discontinued or abandoned withoul the express written consent of Mongagee. Mongagor shall
not (i) change the use of the Mortgaged Propenty, (ii) permit or suffer to occur any waste on or
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1o the Mongaged Property or to any portion thereo! or (il3) tax2 any steps whatsoever to convert
the Mongaged Property, or any portion thereof, 10 a condominium or cooperative form of
management.  Mongagor will not install or permit to be installed on the Premises any
underground storage tank.

12 Transfer or Encumbiance of the Mortgaged Property.

(@)  Mongagor acknowledges that Mortgagee has examined and relied on the
creditwonhiness and experience of Mortgager in owning and operating properties such
as the Mongaged Property in agreeing to make the Loan, and that Mongages will
continue to rely on Morigagor’s ownership of the Mongaged Propeny as a means of
mai:tining the value of the Mortgaged Property as security for repayment of the Deb:.
Mongapgor acknowledges that Mongagee has a valid interest in maintaining the value of
the Mortgaged Property so as to ensure that, should Mortgagor default in the repayment
of the Debt, Morngagee can recover the Debt by a sale of the Morgaged Propeny.
Mongagor shal’ o, without the prior written consent of Mongagee. sell, convey,
alienate, mortgage, ercumber, pledge or otherwise transfer the Mortgaged Propeny or
any part thereof, or ‘perit the Montgaged Propenty or any pant thereof to be sold,
conveyed, alicnated, mo.teased, encumbered, pledgad or otherwise transierred.

(b)  Asale, comveyance, alienation, mornigage, encumbrance, pledge or transfer
within the meaning of this Paragmph 12 shall be deemed to include (i) an installment
sales agreement wherein Morigagor agp:s to sell the Mongaged Property or any pan
thereof for a price to be paid in insiallmeirs; (i) an agreement by Mortgagor leasing all
or a substantial part of the Mongaged Property for other than actual occupancy by a
space tenant thereunder or a sale, assignment‘or other transfer of, or the gram of a
security interest in, Mongagor's right, title and intzrest in and to any Leases or any
Rents; (iii) if Mortgagor, Guarantor, or any general paraer of Mongagor or Guarantor
is a corporation, the voluntary or involuniary sale, convevance or tramsfer of such
corporation’s stock (or the stock of any corporation directly oi lndirectly controlling such
corporation by operation of law or otherwise) or the creation ¢r issuance of new stock
in one or a serics Of transactions by which an aggregaie of morg then 10% of such
corporation’s stock shall be vested in a pary or parties who are not now siockholders or
any change in the control of such corporation; (iv) it Mongagor, any Guarantor or any
general partner of Mortgagor or any Guarantor is a limited or general partngship, joint
venture or limited liability company, the change, removal, resignation or addition of a
general partner, managing partner, limited pantner, joinl venturer or member or the
transfer of the pannership interest of any general pantner, managing panner or limited
partner or the transter of the interest of any joint venturer or member; and (v) any
pledge, hypothecation, assignment, transier or other ¢encumbrance of any ownership
wterest in Mortgagor.
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(c)  Notwithstanding anything to the contrary cortained in this Paragraph 12,
holders of interests in Beneficiary (or holders of interests in any entity directly or
indirectly holding an interest in Beneficiary) as of the date of this Mortgage (the "Interest
Holders™) shall have the right to transfer their interest in Beneficiary (or any entity
directly or indirectly holding an intercs: in Beneficiary) to another person or entity who
is not an Interest Holder, including without limitation (0 immediate family members for
estate planning purposes, without Mortgagee's consent; provided, however, that:

(i)  after taking into account any prior transfers pursuant to this
sentence, whether (0 the proposed transferee or otherwise, no such transfer (or
series of transfers) shall result in (x) the proposed transferce, together with all
members of his/her immediate family or any affiliates thereof, owning in the
azgregate (directly, indirectly or beneticially) more than 20% of the interests in
Berieliciary (or any entity directly or indirect!y holding an interest in Beneficiary)
.ot (y) aziansfer in the aggregats of more than 20% of the interests in Beneficiary
as of the'date hereof;

(ii) 0o zach transter of interest shall resuit in 2 change of control of
Beneficiary or the day-to day operations of the Mortgaged Propenty;

(i)  Beneficiary shall give Mortgagee notice of such transter together
with copies of all instruments efrocting such transfer not less than ten (10) days
prior to the date of such transtc;

(iv)  no Event of Default has eccurred and remains uncurad;

(v)  the legal and financial structure ‘of \Beneficiany after such transfer
and its sharcholders, paniners or members ani (pe single purpose nature and
bankrupicy remoteness of Beneficiary and its sharcholders, partners or members
satisfies Morgagee's then current applicable uaderwnting critena  and
requirements, including without limitation the requirerient at the request of
Mongages 1o deliver written confirmations from the Rating ‘Agencies that such
transier or series of transfers will not result in a qualification, downgrade or
withdrawal of the then applicable ratings; and

(v)  the proposed transferee shall be a reputable entity or person of
good character, creditworthy, with suiticient financial worth considering the
obligations assumed and undertaken, as evidenced by financial siatements and
other information reasonably requasted by Mortgagee.

(d)  Notwithstanding anything (o the contrary contained in paragraph 12(b). and

in addition to the provisions of paragraph 12(c) above, holders of interests in Beneficiary
as of the date of this Mongage shall have the right 1o transfer their interest in Beneficiary
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without Mongagee’s consent for bona fide estate planning purposes to: (i) members of
their immediate family; or (i) a trust, the holders of the beneficial interests in which are
a current interest holder or a member of his/her immediate family; provided, however.
that (1) atier taking into account any prior transfers pursuant to paragraph 12(b), whether
to the proposed transferee or otherwise, no such transfer (or series of transfers) shall
result in (x) the proposed transferee owning (directiy or indirectlvy more than 49% of the
interests in Beneficiary, or (y)a transfer of more than 49% of the interests in
Beneficiary; (2) no such transfer of interest shall result in a change of control of
Beneficiary or the dav to day operations of the Mongaged Propeny; (3} Beneficiary shall
give Morgagee notice of such transter together with copies of all instruments effecting
sech transfer not fess than ten (10) business days prier to the date of such transfer; and
(4) Mo Event of Default has occurred and remains uncured. For the purposes of
paragagh 12(b), a change of control of Beneficiary shall be deemed 1o have occurred if
there i5 av-change in the identity of the individual or group of individuals who have the
right, by vinue of the articles of incorporation, articles of organization, the by-laws or
an agreement, with or without taking any formative action, o cause Beneficiary to take
some action or to vlack Beneficiary from taking some action which, in either case,
Beneficiary could take or could refrain from taking were it not for the nights of such
stockholders, partners o1 members of Beneficiary, as the case may tx.

(e)  Mongagee shah-sei be required to demonstrate any actual impairment of
its secunty or any iacreased nsk of-d:fault hereunder in order 1o declare the Debt
immediately due and pavable upon Mortgagor’s sale, conveyvance, alienation, mortgage,
encumbrance, pledge or transfer of the Moo gaged Propenty without Mortgagee's consent.
This provision shall apply to every sale, conveyance, alienation, mongage, encumbrance,
pledge or transfer of the Mongaged Propeny regzrdless of whether voluntary or not, or
whether or not Mongagee has corsented (o any previovs sale, convevance, alienation,
mortgage, encumbrance, pledge or transter of the Merigaged Propeny.

()  Morngagee's consent 0 one sale, conveyarae, -alicnation, mongage,
encumbrance, pledge or transfer of the Mongaged Propenty sha) 'not be deemed to be
a waiver of Morigagee's right to require such consent 1o any future ccurrence of same.
Any sale, conveyance, afienation, mertgage, encumbrance, pledge or tansfer of the
Mongaged Property made in contravention of this paragraph shall be null zad void and
of no force and effect.

(g)  Mongagor agrees 10 bear and shall pay or rvimburse Morigagze on
demand for all reasonable expenses (including, without imitation, reasonable attomeys’
fees and disbursements, title search costs and title insurance endorsement premiuns)
incurred by Morgagee in cornection with the review, approval and docurnentation of any
such sale, conveyance, alienation, mongage, encumbrance, pledge or transfer.
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(h)  Mongagee’s consent to the sale or transter of the Mortgaged Propernty will
not be unrcasonably wiihtheld after consideration of all relevant factors, provided that:

(i) no Event of Default or event which with thie giving of notice or the
passage of time would constitute an Event of Default shall have occurred and
remain uncured;

(ii)  the proposed transferee (*Transferee®) shall be a reputable entity
or person of good character, creditwerthy, with sufficient financial wonh
considering the obligations assumed and undentaken, as evidenced by financial
statements and other information reasonably reguested by Mongages;

(i)  the Transferee and its property manager shall have sufficient
experience in the ownership and management of propenties similar to the
Morigazed Propenty, and Montgagee shall be provided with reasonable evidence
thereof and Mortgagee resenves the right 1o approve the Transferee without
approving tae swostitution of the property manager);

(iv)  Morgagee shall have recommendations in wnting from the Rating
Agencies (as hereinafier defined) 1o the effect that such transfer will not result in
a re-qualification, reductica-or withdrawal of any rating initially assigned or to
be assigned in a Secondary Maike! Transaction (as hercinafter defined). The
term “Rating Agencies” as uscd herein shall mezn each of Standard & Poor's
Ratings Services, a division of McCaw -Hill Companies, Inc., Moody's Investors
Service, Inc., Duff & Phelps Credit Rating Co. and Fitch Investors Service, L.P.,
or anyv other nationally-recognized statitical rating agency which has been
approved by Mortgagee;

(v)  the Transferee shall have executed and delivered 1o Mortgagee an
assumption agreement in form and substance acceptabic 10 Mortgagee, evidencing
such Transferee's agreement to abide and be bound by the ierms of the Note, this
Mongage and the other Loan Documents, together with suck legal opinions and
title insurance endorsements as may be reasonably requested by hizitgages; and

(vi)  Mongagee shall have received payment of all costs and eipenses
incurred by Mortgagee in connection with such assumption (including reasoaable
aworney’s fees and costs).

13.  Lstoppel Certificates and No Default Affidavits.

(@)  After request by Mongagee, Mongagor shall within ten (10) days fumish
Mortgagee with a statement, duly acknowledged and centified, setting forth (i) the amount
of the original principal amount of the Note, (ii) the unpaid principal amount of the Note,
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(ii) the rate of interest of the Note, (iv) the date installments of interest and/or principal
were last paid, (v) any offsets or defenses to the payment of the Debt, if any, and
(vi) that the Note, this Mongage and the other Loan Documents are valid, legal and
binding obligations and have not been modified or if modified, giving particulars of such
modification.

()  After request by Mongagee, Mornigagor shall within ten (10) days fumish
Mortgagee with a centificate reaffirming all representations and warranties of Mortgagor
set forth herein and in the other Loan Documents as of the date requested by Mongagee
or, to the extent of any changes (o any such representations and warranties, so stating
sech changes.

)  Morngagor shall deliver 1o Mongagee upon request, tznant estoppel
centificaics from each commercial tenant at the Morgaged Propenty in form and
substance reascaably satisfactory to Morngagee provided that Mongagor shall not be
required (o deli~ev such centificates more frequently than two (2) times in any calendar
year.

14.  Changes in Lavs Regarding Taxation. If any law is enacted or adopted or
amended after the date of this lMomeage which daducts the Debt from the value of the
Montgaged Property for the purpose-<f taxation or which imposes a tax, either direcdy or
indirectly, on the Debt or Mortgagee's interrsi-in the Mongaged Propenty, Mortgagor will pay
such tax, with interest and penalties thereon, )f any.  In the event Mongagee is advised by
counsel chosen by it that the payment of such Lastor interest and penalties by Mortgagor would
be unlawful or taxable to Mongagee or uneniorcezoiz or provide the basis for a defense of
usury, then in any such evert, Mortgagee shall have “n¢ option, by written notice of not less
than ninety (90) days, to declare the Debt immediately due ~id payable.

15.  No Credits on Account of the Debt. Mongagor'wiil.not claim or demard or be
entitled to any credit or credits on account of the Debt for any pari-of the Taxes or Other
Charges assessed against the Mortgaged Propeny, or any part thercof, and no deduction shall
otherwise be made or claimed from the assessed value of the Mongaged Property, or any pant
thereof, for real estate tax purposes by reason of this Mornigage or the Debt. ~ipibe event such
claim, credit or deduction shall be required by law, Morigagae shall have the opiieir, by wntien
notice of not less than ninety (90) days, to declare the Debi immediately due and pazable.

16. Documentary Stamps. If at any time the United States of America, any State
thereof or any subdivision of any such State shail require revenue or other stamps to be affixed
to the Note or this Mortgage, or impose any other 1ax or charge on the same, Mongagor will
pay for the same, with intercst and penalties thereon, if any,

17.  Controiling Agreement. It is expressiy stipulated and agreed to be the intent of
Mortgagor, and Mortgagee at all times to comply with applicable state law or applicable United
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States federal law (10 the extent that it permits Mortgagee to coniract for, charge, take. reserve,
or receive a greater amoumt of intersst than under siate Jaw) and that this Paragraph 17 shall
control every other covenant and agreement in this Mongage and the other Loan Documents.
If the applicable law (state or federal) is ever judicially interprated so as to render usurious any
amount called for under the Note or under any of the other Loan Documents, or contracted for,
charged, taken, reserved, or received with respect to the Deb, or if Mongagee's exercise of the
option 1o accelerate the maturity of the Note, or if any prepayment by Mongagor results in
Mortgagor having paid any interest in excess of that permitted by applicable law, then it is
Mortgagor's and Mortgagee's express intent that all excess amounts theretotore collected by
Mortgagee shall be credited on the principal balance of the Note and all other Debi, and the
provisicaz.cf the Note and the other Loan Documents immediately be deemed reformed and the
amounis thersafter collectible hereunder and thereunder reduced, without the necessity of the
execution of any new documents, so as to comply with the applicable law, but so as to permit
the recovery of the fallest amount otherwise calted for hereunder or thersunder. All sums paid
or agreed 1o be paid 1o Mongagee for the use, forbearance, or detention of the Debt shall, o
the extent permitted by spplicable law, be amortized, prorated. aliocated, and spread throughout
the full stated term of the Ocb’-until payment in fuil so that the rate or amount of interest on
account of the Debt does not exrced the maximum lawtul mte from time 1o time in effect and
applicable to the Debt for so long asthe Debt is outstanding. Notwithstanding anything to the
contrary contained herein or in any oi the other Loan Documerts, it is not the intention of
Mortgagee to accelerate the maturity ofasy interest that has not accrued at the time of such
acceleration or to collect unearned interest a1 ine time of such acceleration.

18.  Financial Statements.

(@  The financial statements heretofore fzmished 10 Morngagee are, as of the
dates specified therein, complete and correct and fairly pyrsent the financial condition of
the Morigagor and any other persons or entities that ars the subject of such financial
statements, and are prepared in accordance with generally accopied accounting principles.
Mortgagor does not have any contingent liabilitizs, liabilities 1or tixes, unusual forward
or long-term commitments or unrealized or anticipated losses'frum any uniavorable
commitments that are known io Morigagor and reasonably likely to ha.e a matenally
adverse effect on the Mongaged Propeny or the operation thereof as a sliogping center,
except as referred to or reflected in said financial statements. Since the dar: of such
financial statements, there has been no materially adverse change in the Siaancial
condition, operation or business of Mongagor from that set ronih in said financial
statements.

()  Mongagor will maintain iull and accurate books of accounis and other
records reflecting the resulis of the operations of the Mongaged Propeny and will fumnish
o Mongagee on or before forty-five (45) days aier the end of each calendar quarter the
following items, each cenified by Mongagor as being true and comect: (i) a wnitten
statement (rent roll) dated as of the last day of each such calendar quarter identifving
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each of the Leases by the term, space occupied, remal required to be paid, security
deposit paid, any renial concessions, and identifving any defaults or payment
delinquencies thereunder; and (ii) monthly and vear to daic operating statements prepared
for each calendar month during each such calendar quarter, cach of which shall include
an itemization of actual {not pro forma) capital expenditures during the applicable period.
Until a Secondary Market Transaction (herzinafter defined) has occurred, the Mongagor
shall fumish monthly each of the items listed in the immediately preceding sentence
{collectively, the "Pre-Securitization Financials™) within twenty (20) days after the end
of such month. Within ninety (90) days following the end of each calendar year,
Mortgagor shall furnish statements of its financial affairs and condition including a
butance sheet and a statement of profit and loss for the Mongagor in such detail as
Morigagee may request, and setting fonth the financial condition and the income and
expeasss. for the Mongaged Propeny for the immediately preceding calendar year
preparat Li-a centified public accountant approved by Mortgagee. Mortgagor's annual
financial siarzinents shall include (i) a list of the tenants, if any, occupving niore than
twenty (20%) peroent of the total floor arca of the Improvements, and (i) a breakdown
showing the vear in“which each Lease then in effect expires and the percentage of total
floor arca of the Impiovements and the percentage of base rent with respect to which
Leases shall expire in eich such year, each such percentage 10 be expressed on both a
per year and a cumulalive basis.  Mortgagor's annual financial statements shall be
accompanicd by a certificate cxsouted by the chief financial officer of Mongagor or the
general partner of Morigagor, as arplicable, stating that each such annual financial
statement presents fairly the financiai condition of the Mongaged Property being reported

upon and has been prepared in accordancs with generally accepted accounting principies
consistently applied. At any time and freip/time to time Mongagor shall deliver o0
Morigagee or its agents such other financial-data as Mortgagee or its agents shall
reasonably request with respect to the ownership, main:enance, use and operation of the
Mongaged Propenty.

(c)  Inthe event that Montgagor fails to provide to Aorntgagee or its designes
any of the financial statements, certificates, reponts or informaation (the "Required
Records™) required by this Paragraph 18 within thiny (30) days atwr the date upon
which such Required Record is due, Mongagor shall pay 1o Mongage¢ ar Mongagee's
option and in its sole discretion, an amount equal to $5,000 for cach Reguired Record
that is not delivered; provided that, Morigagee has given at least fifteen (15)days prior
written notice to Morngagor of such failure by Mortgagor to timeiy submit the applicable
Required Record. Notwithstanding the foregoing, in the event that Morngagor fails to
provide Mortgagee with Pre-Secuntization Financials on or before the date they are dug,
Montgagor shall pay 10 Mongagee, at Mortgagee's option and in its sole discretion, an
amount equal to $5,000 for each Pre-Securitization Financial that is not delivered.
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19. Performance of Other Agreements. Mongagor shall observe and perform each
and every term 1o be observed or performed by Mongagor pursuant to the terms of any
agreement or recorded instrument affecting or pertaining to the Mongaged Propenty.

20.  Further Acts, Etc.

(a) Mongagor will, at the cost of Morgagor, and without expense to
Mortgagee, do, execute, acknowledge and deliver all and every such further acts, deeds,
conveyances, morigages, assignments, notices of assignment, Unitorm Commercial Code
financing statements or continuation statements, transfers and assurances as Mortgagee
shall, from time to time, require, for the better assuring, conveying, assigning,
transierring, and confirming umo Mongagee the property and rights hereby morigaged,
given, granted, bargained, sold, alienated, enicoffzd, conveyed, confirmed, pledged,
assigned-ard, hypothecated or intended now or hereafier so to be, or which Morgagor
may be or may hereafier become bound to convey or assign to Mongagee, or for
carrying out the/intention or facilitating the periormance of the terms of this Mongage
or for filing, registcring or recording this Morngage or for facilitating the sale of the
Loan and the Loan boxuments as described in Paragraph 20(b) below. Mongagor, on
demand, will execute ar'd deliver and hereby authorizes Mortgagee to execute in the
name of Mortgagor or withour the signature of Mortgagor to the extent Mortgagee may
lawtully do so, one or more finar.iug statements, chatiel morigages or other instruments,
to evidence more effectively ¢ security interest of Mortgagee in the Mongaged
Property. Upon foreclosure, the appaintinent of a receiver or any other relevant action,
Mongagor will, at the cost of Morngager apd without expense 10 Mortgagee, cooperate
fully and completely to effect the assignment or transfer of any license, permit,
agreement or any other right necessary or usefu! to the operation of the Morngaged
Property. Mortgagor grants 1o Mortgagee an irmevocable power of attorney coupled with
an interest for the purpose of exercising and periectiag any and all rights and remedies
available 10 Mongagee at law and in equity, including, withont limitation, such rights and
remedies available to Mongagee pursuant to this paragraph.

®)  Mongagor acknowledges that Mortgagee and its saccessors and assigns
may (i) sell this Mortgage, the Note and other Loan Documents to one 07 miore investors
as a whole loan, (ii) participate the Loan secured by this Mortgage 10 one or more
investors, (iii) deposit this Mortgage, the Note and other Loan Documents wiih a trust,
which trust may sell centificares to investors evidencing an ownership interest in-tne trust
assets, or (iv) otherwise sell the Loan or interest thersin to investors (the transactions
referred to in clauses (i) through (iv) are herzinafter each referred 1o as "Secondary
Market Transaction”). Mongagor shall cooperate with Morigagee in effecting any such
Secondary Market Transaction and shall cooperats to implement al} requirements imposed
by any Rating Agency involved in any Secondary Market Transaction. Mongagor shall
provide such information, legal opinions and documents relating to Mongagor,
Guarantor, if anv, the Mongaged Propenty and any tenants of the Improvements as
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Mortgagee may reasonably request in connection with such Secondary Markat
Transaction; provided, however, that Mongagor shall not be obligated to incur costs and
expenses for such purposes in an aggregate amount in excess of $10,000. In addition,
Mongagor shall make available 10 Morntgagee all information concerning its business and
operations that Morigagee may reasonably request.  AMongagee shall be permined (o
share all such information with the invesiment banking firms, Rating Agencics,
accounting firms, law finms and other third-panty advisory firms involved with the Loan
and the Loan Documents or the applicable Secondary Market Transaction. Ut is
understood that the infonmation provided by Mongagor to Morngagee may ultimately be
incorporated into the oifering documents for the Secondary Market Transaction and thus
vasious investors may also see some or ali of the infermation. Mongagee and all of the
aforezaid third-party advisors and professional firms shall be entitled 1o rely on the
informaaiton supplied by, or on behali’ of, Mongagor and Mongagor indemnifies
Mortgager as to any losses, claims, damages or liabilities that anse out of or are based
upon any unirz4 statement or alleged untrue statement of any mazizrial fact contained in
such informatior or arise out of or are based upen the omission or alleged omission to
siate therein a material fact required 10 be siated in such information or necessary in
order to make the siairaients in such information, or in light of the circumstances under
which they were made, (1ot misteading. Mongagee may publicize the existence of the
Loan in connection with its marksting for a Secondary Markat Transaction or otherwise
as part of its business developmen:.

21, Recording of Merigage, L ¢, 'Mortzagor forthwith upon the exccution and
delivery of this Mongage and thereafter, from tinie 10 ume, will cause this Morigage, and any
secunty instrument crzaiing a lien or secuniy interest or evidencing the lien herzof upon the
Mongaged Property and each instrument of funher asstiance to be filed, registered or recorded
in such manner and in such places as may be required by any present or future law in order 1o
publish notice of and fully to protect the lien or secunly in‘erest hereof upon, and the interest
of Mongagee in, the Morngaged Propenty.  Mortgagor will yay all filing, registration or
recording fees, and all expenses incident o the preparation, exesvaeca and acknowledgment of
this Mortgage, any mongage supplemental hereto, any secunty instiwment with respect 10 the
Mortgaged Property and any instrament of further assurance, and all federa?, state, county and
muanicipal, taxes, duties, imposis, asscssmenis and charges ansing out of orin csonection with
the execution and delivery of this Mortgage, any mongage suppiemental hereto -any security
instrument with respect to the Morigaged Propenty or any instrument of further assurapze, xcept
where prohibited by faw so to do. Mongagor shall hold harmless and indeminifv Mortgagee,
1s successors and assigns, against any hability incurred by reason of the imposition of any tax
on the making and recording of this Mongage.

22.  Reporting Requirements. Mortgagor agrees to give prompt notice 1o Morigages
of the insolvency or banknuptcy filing of Mortgagor or the death, insolvency or bankrupicy filing
of any Guarantor,
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: 23, Events of Default. The Debt shall become immediately due and payable at the
- option of Mortigagee upon the happening of any one or more of ihe following events of default
. (cach an "Event of Default™):

(a)  if any portion of the Debt is not paid when due;

(b)  subject to Morgagor's right to contest as provided herein, if anv of the
Taxes or Other Charges are not paid when the same are due and payabie;

(c)  if the Policies are not kept in full force and effect, or if the Policies are
ot delivered to Morgagee within ten (10) days following Mortgagee's writien request
therzior,;

{dy— if Mongagor transfers or encumbers any portion of the Mongaged
Propenty withoe! Mongagee's prior written consent in violation of this Mortgage;

(¢) i anyizpresentation or warraniy of Mortgagor, or of any Guarantor, made
hereir or in any other Loan Document or in any certificate, report. financial statement
or other instrument or document turnished to Mortgagee shall have been false or
misleading in any matenial cespect when made;

() if Mongagor or any Gzamantor shall make an assignment for the benefit
of creditors or if Mortgagor shall generally not be paying its debts as they become due;

(g) ifa recetver, hiquidator or trusice of Mortgagor or of any Guarantor shall
be appoinied or if Mortgagor or any Guarar.or shall be adjudicated a bankrupt or
insolvent, or if any petition for bankruptcy, reorganization or arrangement pursuant to
federal bankrupicy law, or any similar federl or state law, shall be filed by or against,
consented to, or acquiesced in by, Mortzagor or any Guiientor or if any proceeding for
the dissolution or liquidation of Mongagor or of any Guz=ntor shall be instituted;
however, if such appoiniment, adjudicaiion, petition or proceediag was involuniary and
not consented to by Mongagor or such Guarantor, upon the same 11 being discharged,
stayed or dismissed within sixty (60) days;

(h)  if Morngagor shall be in default under any other mortgage <r securnity
agreement covenng any part of the Mongaged Propenty whether it be superior or junior
in lien to this Mortgage;

(i)  subject to Mongagor's right to contest as provided hercin, if the
Mortgaged Property becomes subject to any mechanic’s, matenalman's or other lien
except a lien for local real estate taxes and assessments not then due and pavable;
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() 1 Mortgagor fails to cure properiyv any violations of laws or ordinances
aftecting or which may be interpreted 10 affect the Mongaged Property within thiny (30)
days after Mongagor first receives notice of any such violations;

(k)  except as permitted in this Morigage, the acwal or threatened alteration,
improvement. demolition or removal of any of the Improvements without the prior
consent of Mortgagee,

H if Mortgagor shalt continue to be in default under any term, covenant, or
provision of the Note or any of the other Loan Documents, beyond applicable cure
reniods contained in those documents;

(m)  if Mongagor fails to cure a defavlt under any other term, covenant or
provisicn i this Mongage within thinty (30) davs after Montgagor first receives notice
of any sucii Zicinuli; provided, however, if such default is reasonably susceptible of cure,
but not withiti srch thiny (30) day period, then Mongagor may be permitted up to an
additional sixty (6%) davs to cure such defauli provided that Mongagor diligemly and
continuously pursucs-such cure;

(n) if, without (Mongagee's prior wrntten consent, (i) the Management
Agreement is terminated, (i) 20 ownership, management or conirol of Manager is
transferred, (iii) there is a matenal change in the Management Agreement, or (iv) if there
shall be a matenal default by Movtgagor under the Management Agreement beyond
applicable cure periods; or

(0) il Mongagor ceases (o contiruodsiyv operate the Morigaged Property or any
material portion thereof as a shopping center-ior any reason whatsoever (other than
temporary cessation in connection with casualty, condemnation or any repair or
renovation thereof undertaken with the consent of Mongzause).

24.  Late Payment Charge. If any portion of the Debt is not paid within five (3) days
of the date on which it is due, Morigagor shall pay to Morgagee upon dem=iid an amount equal
to the lesser of five percent (5%) of such unpaid portion of the Debt or the siaximum amount
permitted by applicable law in order to defray a portion of the expenses incurred by Mongagee
in handling and processing such delinquent payment and to compensate Morgages for the loss
of the use of such delinquent payment, and such amount shall be secured by this Mungage.

25.  Right To Cure Defaults. Upon the occurrence ¢f any Event of Default or if
Mongagor fails 1o make any payment or 10 do any act as herein provided, Mongagee may, but
without any obligation to do so and without notice 10 or demand on Mongagor and without
releasing Montgagor from any obligation hersunder, make or do the same in such manner and
to such extent as Mongagee may deem necessary 1o protect the security hereof. Mongagee is
authorized 10 enter upon the Mongaged Property for such perposes or appear in, defend, or
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bring any action or proceeding to protect its interest in the Mortgaged Propenty or 10 foreciose
this Mornigage or collect the Debt, and the cost and expense therco! (including reasonable
aitomeys' fees and disbursements to the extent permitted by law), with interest at the Default
Rate (as defined in the Note) for the pertod afier notice from Mortgagee that such cost or
expense was incurred to the date of payment to Mongagee, shalt constitute a ponion of the
Debt, shall be secured by this Morgage and the other Loan Documents and shall be due and

payable to Mortgagee upon demand.

26. Remedies. When the Debt shall become due, whether by acceleration or
otherwise, Mortgagee shall have the right to foreclose the lien hereof in accordance with the
Ilinois Mongage Foreclosure Act, 735 ILCS 3/15-1101 (1996), ¢t seq. (the "Act”) and 10
exerctse anyv other remedies of Morngagee provided in the Note, this Mongage, the other Loan
Documents, o which Morgagee may have at law, in equity or otherwise. In any suit 10
foreclose the Yep hercof, there shall be aliowed and included as additional Debt in the judgment
of foreclosure, all expanditures and expenses which may be paid or incerred by or on behalf of
Mongagee for attomey,’ fees, appraisers’ fees, outlays for documentary and expent evidence,
stenographers’ charges, peblication costs, costs (which mayv be estimated as to items 1o be
expended after entry of the judagment of foreclosure) of procuring all such abstracts of title, title
searches and examinations, title insurance policies, and similar data and assurance with respect
to title as Meorntgagze may deem reasonably necessary either to prosecute such suit or to evidence
to bidders at sales which may be had prrsaant to such decree the true conditions of the title 10
or the value of the Morngaged Property. and any other expenses and expenditures which may
be paid or incurred by or on behalf of Moligagee and permitted by the Act 1o be included in
such decree. In addition, in the event Mongage: receives notice that Mortzagor is in defaull
of any of its obligations under any Lease, Mortgagee shall be immediately entitled to 1ake any
actions it deems necessary to cure such detault.  Allrzasonable expenditures and expenses of
the nature mentionzd in this Paragraph, and such otherriasenable expenses and fees as may be
incurred in the exercise of Mongagee's remedies hereunde: or in the protection of the
Mongaged Propenty and rents and income theretrom and the paintenance of the lien of this
Mortgage, including the fees of any attomey emploved by Mceitgaeee in any litigation or
proceedings affecting this Mortgage, the Note or the Morngaged Propeny Cincluding probate and
bankrupicy proceedings, or in preparation of the commencement or defense o any proceedings
or threatened suit or proceeding, or otherwise in dealing spacifically therewith, shall be so much
addutional Debt and shall be immediarely due and pavable by Morngagor, with fatcrest thereon
at the Default Rate until paid.

27.  Right of Possession. Whan the Debt shali become due, whether by acceleration
or otherwise, or if Mongagee has a right to institute foreclosure proceedings, Mortgagor shall
surrender to Morgagee, forthwith upon demand of Mongagee, and Morigagee shall be entitled
10 be placed in possession of the Mongaged Propeny as provided in the Act, and Mongagee,
in its discretion and pursuant to court order, may enter upon and take and maintain possession
of all or any part of the Morgaged Propenty, together with all documents, books, records,
papers and accounts of Mortgagor or the then owner of the Mongaged Propeny relating thereto,
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and may exclude Mortgagor, such owner, and any agents and servants thereof wholly therefrom
and, on behalf of Morgagor or such owner, or in its own name as Morgagee and under the

powers herein granted may:

(@)  hold, operaie, manage and control all or any part of the Mortgaged
Property and conduct the business, if any, thereof, either personatly or by its agents,
with full power to use such measures, legal or equitable, as Morngagee may deem
necessary 10 enforce the payment or security of the rents, issues, deposits, profits and
avails of the Mortgaged Propenty, including, without limitation, actions for recovery of
rent, actions in forcible detainer, and actions in distress for rent, all without notice to
~ongagor,;

) cancel or terminate any Lease or sublease of all or any pant of the
Mongages Propenty for any cause or on any ground that would entitle Mortgagor 10
cancel the sam’:

(¢)  eleci ¢ disaffirm any Lease or sublease of all or any pan of the Mortgaged
Property made subsequer:-to this Morntgage without Morgagee's prior written consent;

(d)  extend or modisy any then existing Leases and make new Leases of all or
any parnt of the Mortgaged Propeity, which extensions, modifications, and new Leases
may provide for terms to expire, or-iur options 1o lessees to extend or renew 12rms 1o
expire, beyond the matnty date of ihe 'oan evidenced by the Note and the issuance of
a deed to a purchaser at a forecicsure salc /it being understood and agreed that any such
Leases, and the options or other such provisiuns 1o be contained therein, shall be binding
upon Mortgagor, all persons whose interests in (e Mortgaged Property are subject to the
lien hereof, and the purchaser at any foreclosure salz, notwithstanding any redzmption
from sale, reinstatement, discharge of the Debt, satisfaction of any foreclosure decree,
or issuance of any certificate of sale or deed 10 any sucl parchaser;

(e)  make all necessary or proper repairs, decoration renewals, replacements,
alterations, additions, betierments and improvements in conncction with the Morngaged
Property as may seem judicious to Mongagee, to insure and reinsuicitie Propenty and
all risks incidental 1o Morgagee's possession, operation, and managemicn: thereor, and
to receive all rents, issues, deposits, profis and avails therefrom; and

() apply the net income, after allowing a reasenable fee for the collection
thereof and for the management of the Mortgaged Property, (0 the payment of Taxes and
Other Charges, Insurance Premiums and other charges applicable to the Morngaged
Property, or in reduction of the Debt in such order and manner as Morgagee shall
select.
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Without limiting the generality of the foregoing, Morgagee shall have all power, authority and
duties as provided in the Act. Nothing herein contained shall be construzd as constituting
Mortgagee 2 mongagee in possession in the absence of the actual iaking of possession of the
Mortgaged Propeny.

28.  Receiver. Upon the filing of a complaint to foreclose this Mortgage or at any
time thereafter, the count in which such complaint is filed may appoint upon petition of
Mongagee, and at Monigagee's sole option, a receiver of the Mongaged Propeny pursuam to
the Act. Such appointment may be made either beiore or after sale, without notice, without
regard 10 solvency or insolvency of Mortgagor at the time of application for such receiver, and
without+=gard 0 the then value of the Morigazed Property or whether or not the same shall be
then occupied as a homestead; and Mongagee hereunder or any employee or agent thereof may
be appointed-zssuch receiver. Such receiver shall have all powers and duties prescnibed by the
Act, including tiw power 10 mnake leases to be binding upon all parties, including the mortgagor,
the purchaser at asalz pursuant 1o a judgment of foreclosure and any person acquiring an
interest in the Morngag~< Propenty after entry of a judgntent of foreclosure. all s provided in
the Act. In addition, such receiver shall also have the power to exiend or modify any then
existing leases, which extensions.and modifications may provide for terms to expire, or for
options (o lessees 10 extend or renew terms to expire, bevend the maturity date of the Note and
beyond the date the issuance of a deud or deeds o a purchaser or purchasers at a foreclosure
sale, it being understood and agreed tia «ny such leases, and the options or other provisions (o
be contained therein, shall be binding on Mornigager and all the persons whose interest in the
Mongaged Propenty are subject to the lien herenf and upon the purchaser or purchasers at any
foreclosure sale, notwithstanding any redempuon, reinstatement, discharge of the Debt,
satisfaction of any forectosure judgment, or issuarce of anv certificate of sale or deed 0 any
purchaser. In addition, such receiver shall have the pov.er to collect the rents, issues and profits
of the Mongaged Property during the pendency of suchi foreciasure suit and, in case of a sale
and deficiency, during ine full statutory period of redemption, 37 any, whether or not there is
a redemption, as well as during any further imes when Mongagor, except for the intervention
of such receiver, would be entitled to collection of such rents, issv2s and profits, and such
receiver shall have all other powers which may be necessary or are usuztin such cases for the
protection, possession, control, nianagemeni and operation of the Morngag:d Property during
the whole of said period. The court, from time to time, may authonze the reesivir to apply the
net income from the Morigaged Propenty in payment in whele or in part of: (a) <n< Debt or the
indebtedness secured by a decree foreclosing this Mortgage, or any tax, special asszsament, or
other lien which may be or become superior to the licn hereof or of such decree, provided such
application is made prior to the foreclosure sale; or (b) the deficiency in case of a sale and

deficiency.

29.  Foreclosure Sale. Except to the extent otherwise required by the Act, the
proceeds of any foreclosure sale of the Mongaged Property shali be distributed and applied in
the foliowing order of priority: first, all items which under the terms hereof constilute Debt
additional to the principal and interest evidenced by the Note in such order as Mortgagee shall
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elect with interest thereon as herin provided; and second, all principal and interest remaining
unpaid on the Note in such order as Morigagee shall elect; and tastly, any surplus to Mongagor
and its successors and assigns, as their ngits may appear. In the event of a sale, by foreclosure
or otherwise, of less than all of the Morngaged Propenty, this Morngage shall continue as a lien
on the remaining pertion of the Morgaged Propeny.

(@)  The proceeds of any sale made under or by virtue of this paragraph,
together with any other sums which then may be held by Mongagee under this Mongage,
whether under the provisions of this paragraph or otherwise, shall be applied by
Mongagee 1o the pavment of the Debt in such priority and proportion as Mongagee in
az=ole discretion shall degm proper.

7o) Mongagee may adjourn from time to time any sale by it to be made under
or by virtae of this Mongage by announcement at the time and place appointed for such
sale or for sucn adjourmed sale or sales; and, except as otherwise provided by any
applicable provision of jaw, Mortgagee, without further notice or publication, may make
such sale at the tinte upd place to which the same shall be so adjourned.

()  Upon the completion of any sale or sales pursuan: hereto, Morngagee, or
an officer of any court empovered to do so, shall execute and deliver 1o the accepted
purchaser or purchasers a gocd-and sulficient instrument, or good and sufficient
instruments, conveving, assigning ard tmnsferring all estate, right, title and interest in
and to the property and rights sold. Ariv sale or sales made under or by vinue of this
paragraph, whether made under the powe: of sale herein granied or under or by virtue
of judicial proceedings or of a judgment or deczes of foreclosure and sale, shall operate
to divest all the estate, night, title, interest, claiviand demand whaisoever, whether at
law or in equity, of Mongagor in and to the propenizs and rights so sold, and shall be
a perpetual bar both at law and in equity against More2gor and against any and all
persons claiming or who may claim the same, or any part theseof from, through or under
Morgagor.

(d)  Upon any sale made under or by virtue of this paragraph, whether made
under a power of sale or under or by vinue of judicial proceedings or ef 2 udgment or
decree of foreclosure and sale, Morntgagee may bid for and acquire tlio Mortgaged
Property or any part thereof and in lieu of paying cash therefor may make settiesnient for
the purchase price by crediting upon the Debt the net sales price afier deducting
therefrom the expenses of the sale and costs of the action and any other sums which
Montgagee is authorized to deduct under this Mongage.

(¢)  No recovery of any judgment by Mongagee and no levy of an ¢xecution
under any judgment upon the Mortgaged Propeny or upon any other property of
Mongagor shall affect in any manner or to any extent the lien of this Mortgage upon the
Mortgaged Propenty or any pant thereof, or any liens, rights, powers or remedies of
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Mornigagee hereunder, but such liens, rights, powers and remedies of Morgagee shall
continue unimpaired as before.

H Monigagee may terminale or rescind any proceeding or other action
brought in connection with its exercise of the remedies provided in this paragraph at any
time before the conclusion thereof, as determined in Mortgagee's sole discretion and
without prejudice to Mongagee.

(g)  Mongagee may resort (o any remedies and the securnity given by the Note,
this Mongage or in any of the other Loan Documents in whole or in part, and in such
rordons and in such order as determined by Mongagee's sole discretion.  No such action
shali in any way be considered a waiver of any rights, benefits or remedies evidenced
or provided by the Note, this Mongage or in any of the other Loan Documents, The
failure ¢f Niongagee (o exercise any right. remedy or option provided in the Note, this
Mortgage or‘ary of the other Loan Documents shall not be deemed a waiver of such
nght, remedy or-option or of any covenant or obligation secured by the Note, this
Mortgage or any ¢i ihe other Loan Documenis. No acceptance by Mongagee of any
payment after the occarrence of any Event of Default and no payment by Mongagee of
any obligation for whick Mortgagor is liable hereunder shall be deemed to waive or cure
any Event of Detault with respect to Mortgagor, or Montgagor's liability to pay such
obligaticn. No sale of all or any portion of the Mongaged Property, no forbearance on
the part of Mortgagee, and no ettension of time for the payment of the whole or any
portion of the Debt or any oiher irdulgence given by Mongagee to Mongagor, shall
operate to release or in any manner a.felt the intersst of Mongagee in the remaining
Mongaged Property or the liability of .f0rpagor to pay the Debl. No waiver by
Mongagee shall be eftective unless it is in wrignz/and then only 10 the extent specifically
stated. All costs and expenses of Mortgagee in-cxercising its rights and remedies under
this Paragraph 26 (including reasonable attomeys’ {=¢s 2ad disbursemenis 1o the exient
penmitied by law), shall be paid by Mortgagor immediatiy upon notice from Mongagez,
with intzrest at the Default Rate for the period after notice «rom Morigagze and such
costs and expenses shall constitute a portion of the Debt and sqall be secured by this
Mortgage.

(h)  The interests and rights of Mornigagee under the Note, tis Mongage or
any of the other Loan Documents shall not be impaired by any indulgence ~including
(i) any renewal, extension or modification which Mongagee may grant witti-respect to
any of the Debt, (ii) any surrender, compromise, release, renewal, exiension, exchange
or substitution which Mortgagee may grant with respect 10 the Mortgaged Propeny or
any portion thereof; or (iii) any relzase or indulgence granted to any maker, endorser,
Guarantor or surety of any of the Debt.

30.  Iasurance During Foreclosure. Al rights and powers of Mortgagee under
Paragraph 3 hereof, from and afier the entrv of judgment of foreclosure, shall continue in the
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Morigagee as decree creditor until confirmation of sale. In case of an insured loss after
foreclosure proceedings have been instituted, the proceeds of any Insurance Policy, if not applied
in rebuilding or restoring the Improvements, as aforesaid, shall be used 0 pay the amount due
in accordance with any decree of foreclosure that may be entered in any suclh proceedings, and
the balance, if any, shall be paid as the court may direct. The foreclosure decrec may provide
that the mortgagee's clause attached to each of the casvalty Insurance Policies may be cancelled
and that the decree creditor may cause a new loss clause to be attached to cach of said casualty
Insurance Policies making the loss thereunder payable to said decree creditors, In the event of
foreclosure sale, Mortgagee, without the consent of Mortgagor, may assign anv Insurance
Policies to the purchaser at the sale, or take such other steps as Morigagee may deem advisable
to protzc: tae mterest of such purchaser.

31. Viaiver of Right of Redemption and Other Rights. To the full extent penmitied
by law, Morigaguragrees that it will not at any time or in any manner whatsoever ke any
advantage of any sty exemption or extension law or any so-called " Moratorium Law® now or
at any time hereafter in torce, nor take any advantage of any law now or hercaiter in force
providing for the valuaticn or-appraisement of the Morigaged Property, or any pan thereof,
prior 10 any sale thereof to'be made pursuant to apy provisiens herein contained, or 1o any
decree, judgment or order of an) conrnt of competent jurisdiction; or claim or exercise any rights
under any statute now or hereailer s force to redeem the propernty or any part thereof, or
relating to the marshalling thereof, on iraclosure sale or other enforcement hercof. To the full
extent permitted by law, Mongagor hereby expressly waives any and all rights it may have to
require that the Morigaged Propenty be sold-as separate tracts or units in the event of
foreclosure. To the full extent perminted by law, Morngagor hereby expressly waives any and
all rights (o redemption and reinstatement under (ke Act, on iis own behalf, on behalf of all
persons claiming or having an interest (direct or indiréc!) by, through or under Mongagor and
on behalf of each and every person acquiring any interest i os title to the Mongaged Propeny
subsequent to the date hereof, it being the intent hereei-that any and all such rights of
redemption of Mongagor and such other persons are and shall e dzemed to be hereby waived
to the full extent permitted by applicable law. To the full extent pamitied by law, Morgagor
agrees that, by invoking or utilizing any applicable jaw or laws or othervise, it will not hinder,
delay or impede the exercise of any right, power or remedy herein or eithe-wise granted or
delegated to Mongagee, but will permit the exercise of every such right, powsr «nd remedy as
though no such law or laws have been or will have been made or enacted. Tot'c, full extent
permitted by law, Mortgagor hereby agrees that no action for the eniorcement of the it n or any
provision hereof shall be subject to any defense which would not be good and valid in an action
at law upon the Notz. If the Morngagor is a trustze, Mongagor represents that the provisions
of this Paragraph 26 (including the waiver of redemption rights) were made at the express
direction of Mongagor's beneficiaries and the persons having the power of direction over
Mongagor and are made on behalf of the trust esiate of Morgagor and ali beneficiaries of
Mortgagor, as well as all other persons named above. Mongagor acknowledges that the
Mortgaged Property does not constitute agricultural real estate as defined in Section 15-1201 of
the Act or residential real estate as defined in Section 15-1219 of the Act.
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32.  Right of Entry. In addition o any other rights or remedies granied under this
Montgage, Mortgagee and its agents shall have the rigit to enter and inspect the Mortgaged
Property at any reasonable time during the Term. The cost oi such inspections or audits shall
be bome by Mortgagor should Mortgagee determine that an Event of Default exists, including
the cost of all follow up or additional investigations or inquiries deemed reasonably necessary
by Mortgagee. The cost of such inspections, if not paid for by Mongagor following demand,
may be added to the principal balance of the sums due under the Note and this Mortgage and
shall bear interest thereafter until paid at the Default Rate.

33, Security_Agreement. This Mortgage is both a real property morgage and a
“security agtecraent” within the meaning of the Uniform Commercial Code. The Mongaged
Property includes oth real and personal property and all other rights and interests, whether
tangible or intangibie in nature, of Mongagor in the Morgaged Propenty. Mongagor by
executing and deliveninz-inis Mortgage has granted and hereby grants 1o Mongagee, as security
for the Debt, a security interest-in the Mortgaged Property to the full extent that the Mongaged
Property may be subject to the Liniform Commercial Code (said portion of the Mongaged
Property so subject to the Uniform Commercial Code being called in this paragraph the
"Collateral”). Mongagor hereby azimes with Mortgagee 10 execuie and deliver to Mongagee.,
in form and substance satisfactory t0-3%ongagee, such financing staiements and such further
assurances as Morgagee may from time 'o iime, reasonably consider necessary to create,
perfect, and preserve Morgagee's security intarest herein granted.  This Mongage shall also
constitute a "fixture filing" for the purposes of ine Lniform Commercial Code. As such, this
Morgage covers all items of the Collateral that are 4r are to become fixtures. Information
concerning the secunty interest herein granted may be obiined from the parties at the addresses
of the panties set forth in the first paragraph of this Mortzage. If an Event of Default shall
occur, Mongagee, in addition to any other rights and remedics which it may have, shall have
and may exercise immediaiely and without demand, any and ali rights and remedies granted to
a secured party upon default under the Uniform Commercial Code, riclading, without limiting
the generality of the foregoing, the right to take possession of the Collatwral or any part thereof,
and 10 take such other measures as Mongagee may deem necessary for the/car, protection and
preservation of the Collateral. Upon request or dzmand of Mortgagee, Monzagor shall at its
expense assemble the Collateral and make it available to Mongagee at a ceavenient place
acceptable o Mortgagee. Mongagor shall pay to Morigagee on demand any and ali 2xpenses,
including attomeys’ fees and disbursements, incurred or paid by Mongagee in protecting the
interest in the Collateral and in enforcing the rights hereunder with respect to the Collateral.
Any notice of sale, disposition or other intended action by Mortgagee with respect to the
Collaicral sent 10 Morngagor in accordance with the provisions hereof at least ten (10) days prior
to such action, shall constitutz commercially rcasonable notice to Mongagor. The proceeds of
any disposition of the Collateral, or any pan thereof, may be applied by Mortgagee 10 the
payment of the Debt in such priority and proportions as Morgagee in its sole discretion shall
deem proper. In the event of any change in name, identity or structure of any Mongagor, such

WINISTISIDE_ S TR 33 MM




UNOFEFICIAL COPY:susss

Mongagor shall notify Mongagee thereof and promptly after request shall execute, file and
record such Uniform Commercial Code forms as are pecessary to maintain the prionty of
Morigagee's lisn upon and security interest in the Collateral, and shall pay all expenses and fees
in connection with the filing and recording thereof, It Mortgagee shall require the filing or
recording of additional Uniform Commercial Codg forms or continuation statements, Mongagor
shall, promptly after request, execute, Itle and record such Uniform Commercial Code forms
or continuation statements as Mortgagee shall deem necessary, and shall pay ali expenses and
fecs in connection with the filing and recording thereof, 1t being understood and agreed,
however, that no such additional documents shall increase Mortgagor's obligations under the
Note, this Mortgage and the other Loan Documents. Morigagor hereby irrevocably appoints
Mortgazee as its attomey-in-fact, coupled with an interest, 1o file with the appropriate public
ottice on iis behalf any financing or other statements signed only by Mortgagee, as secured
party, in conarection with the Collateral covered by this Morntgage.

34, Actiznsand Proceedings. Morigagee has the right to appear in and defend any
action or proceeding breught with respect 1o the Mongagad Propenty and to bring any action or
proceeding, in the name 200 on behalf of Mortgagor, which Mortgagee, in its sole discretion,
decides should be brought to'protect their interest in the Montgaged Propenty. Mortgagee shall,
at its option, be subrogated to the lien of any mortgage or other security instrument discharged
in whole or in pant by the Debt, and anv such subrogation rights shall constitute additional
security for the payment of the Debt.

35.  Contest of Certain Claims. Nornwithstanding the provisions of Paragraphs 4 and
23 hercof, Mortgagor shall not be in defauli-ior failure 10 pay or discharge Taxes, Other
Charges or mechanic’s or materialman's lien asseried azainst the Mortgaged Property if, and so
long as, (a) Mortgagor shall have notified Mortgagee ¢f same within five (3) days of obiaining
knowledge thereof; (b) Monigagor shall diligently and in-good faith contest the same by
appropriate legal proceedings which shall operate to prevent vhe 2nforcement or collection of the
same and the sale of the Mongaged Propenty or any pan ‘terzof, to satisfy the same;
{c) Monigagor shall have fumished to Mongagee a cash deposi. ¢r an indemnity bond
satisfactory to Morigagee with a surety satistactory 1o Mortgagez, in the amount of the Taxes,
Other Charges or mechanic’s or matenalman’s lien claim, plus a reasonab’e additional sum to
pay all costs, interest and penalties that may be imposed or incurred in connectionaherewith, to
assure payment of the matters under contest and to prevent any sale or forieiwne of the
Morntgaged Property or any part thereof; {d) Mortgagor shall promptly upon final detémination
thereof pay the amount of any such Taxes, Cther Charges or claim so determined, together with
all costs, interest and penalties which may be pavable in connection therewith; (e) the failure to
pay the Taxes, Other Charges or mechanic’s or materialman’s lien claim does not constitule a
default under any other deed of trust, morgage or secuniy interest covering or affecting any pan
of the Mongaged Property; and (f) notwithstanding the foregoing, Mortgagor shall immediately
upon request of Mortgagee pay (and if Mortgagor shall fail so to do, Mongagee may, but shall
not be required to, pay or cause 10 be discharged or bonded against} any such Taxes, Other
Charges or claim notwithsianding such contest, if in the opinion of Mongagee, the Mongaged
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Property or any part thereo! or interest thervin is in danger of being sold, forfeited, foreclosed,
terminated, cancelled or fost.  Morngagee may pay over any such cash deposit or part thereof
to the claimant entitled thereto at any time when, in the judgment of Mongagee, the entitlement
of such claimant is established.

36. Recovery of Sums Required to be Paid. Mortgagee shall have the right from
lime to lime to take action {o recover any sum or sums which constitute a part of the Debt as
the same become due, without regard to whether or not the balance of the Debt shall be due,
and without prejudice 10 the night of Morigagee thereaiter to bring an action of foreclosure, or
any other action, for a default or defaults by Mortgagor existing at the time such earlier action

was commenced.

37, Alarshalling and_Other_Magters.  Mongagor hereby waives, 10 the extent
permitted by lav ', the benet:t of all appraisement, valuation, stay, extension, reinstatement and
redemption laws now.or hereatter in force and all nghts of marshailing in the event of any sale
hereunder of the Morigaged Property or any pant thereof or any interest therein.  Further,
Morngagor hereby expresily waives any and all rights of redemption from sale under any order
or decree of foreclosure of this-Xforigage on behall of Morigagor, and on behalf of each and
every person acquiring any inturest.in or title to the Mongaged Property subsequent 1o the date
of this Mortgage and on behalf of zi!-persons 1o the extent permittad by applicable law.

33.  Hazardous Substances. Bercriciary hereby represents and warrants, and Trustee
represents 10 Mortzagee that, to the best ¢f Mortgagor’s knowledge, after duz inquiry and
investigation, and ¢xcept as set fortnt in the epvironmental repons delivered to Mongages:
(a) the Mongaged Property is not in direct or indtier, violation of any local, state, federal or
other governmental authority, statute, ordinance, code, exder, decree, law, rule or regulation
pertaining to or imposing liability or standards of conduct concerning environmental regulation,
contamination or clean-up including, withow limitation, e Comprehensive Environmental
Response, Compensation and Liability Act, as amended {"CERCLA"), the Resource
Conservation and Recovery Act, as amended ("RCRA®), the”=Zmergency Planning and
Community Right-to-Know Act of 1986, as amended, the Hazardous Sul stances Transportation
Act, as amended, the Solid Waste Disposal Act, as amended, the Clean Wa'er +.ct, as amended,
the Clean Air Act, as amended, the Toxic Substance Control Act, as amended, the 5zfe Drinking
Water Act, as amended, the Occupational Safety and Health Aci, as amended, any state
super-lien and environmental clean-up statutes and all regulations adopted in respact 1o the
foregoing laws (collectively, "Environmental Laws"); (b) the Monigaged Propenty is not subject
to any private or govemmenial liea or judicial or administrative notice or action or inquiry,
investigation or claim relating to hazardous and’or toxic, dangerous and’or regulated, substances,
wastes, matenials, aw maienals which include hazardous constituents, pollutants or contaminanis
including without limitation, petroleum, tremolite, anthlophylie, actinolite or polychlorinated
Giphenyls and any other substances or materials which are included under or regulated by
Environmental Laws or which are considered by scientific opinion 10 be otherwise dangerous
in terms of the health, safety and welfare of humans (collectively, “Hazardous Substances”);
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(c) no Hazardous Substances arc or have been (including the period prior to Morigagor's
acquisition of the Mortgaged Propenty), discharged, generated, treated, disposed of or stored on,
incorporated in, or removed or transporied from the Mongaged Propenty other than in
compliance with all Environmental Laws; (d) no Hazardous Substances are present in, on or
under any nearby real propeny which could migrate o or otherwise affect the Mongaged
Propenty; and (c) no underground storage tanks exist on any of the Mongaged Propeny. So
long as Mortgagor owns or 1s in possession of the Morigaged Propenty, Mortgagor (i) shall keep
or cause the Mortgaged Property to be kept free from Hazardous Substances and in compliance
with all Environmental Laws, (ii) shall prompuly notify Morngagee if Morigagor shall become
aware of any Hazardous Substances on or near the Mongaged Property and/or if’ Mongagor
shall become aware that the Mongaged Property is in direct or indirect violation of any
Environméntal Laws and/or if Mortgagor shall become aware of any condition on or nzar the
Mongaged Paperty which shall pose a threat to the health, safety or weliare of humans,
(iit) shatl reinovs such Hazardous Substances and/or cure such violations and/or remove such
threats, as applicabie-as required by law (or as shall be required by Morigagee in the case of
removal which is ‘not-required by law, but in response 1o the opinion of 2 licensed
hvdrogeologist, licensed ‘evvironmental engineer or other qualified consulamt engaged by
Mortzagee (“Mortgagee's Consultant”), promptly alter Morigagor becomes aware of sanie, al
Mortgagor's sole expense and (iv) shall comply with all of the recommendations contained in
the environmental report which was delivered 10 Montgagee in connection with the origination
of the Loan. Nothing herein shall peit Mongagor from recovering such expenses from any
other party that may be liable for sucli removal or cure.  The obligations ard liabilities of
Mortgagor under this Paragraph 33 shall survive any temmination, satisfaction, or assignment of
this Morgage and the exercise by Morigager of any of its rights or remedics hercunder,
including, withowt limitation, the acquisition ot 2z Mortgaged Propenty by foreclosure or a
conveyance in liev of foreclosure. Notwithstanding in2 foregoing, Mongagor shall have no
obligations or liabilitics to Morngagec under this paragraph 12 the extent that such obligation or
liability results from any act or omission of Mongagee which occurs after Mortgagee has
acquired the Mortgaged Property by foreclosure or conveyance . lieu of foreclosure.

39.  Asbestos. Mortgagor represents and warrants that, 10 tiie best of Mongagor’'s
knowledge, after due inquiry and investigation, no asbestos or any subsiance or material
containing asbestos ("Asbestos™) is located on the Mongaged Property except-asimay have been
disclosed in an environmental repont delivered to Morngagee prior to the date of this Mortgage.
Mongagor shali not install in the Mortgaged Propenty, nor permit 1o be initavled in the
Mongaged Property, Asbestos and shall remove any Asbestos promptly upon discovery to the
satisfaction of Morigagee, at Mongagor's sole expense. Mortgagor shall in alt instances comply
with, and ensure compliance by all occupants of the Morigaged Property with, all applicabie
federal, state and local laws, ordinances, rules and regulations with respect to Asbestos, and
shall keep the Morigaged Property free and clear of any liens imposed pursuant to such laws,
ordinances, rules or regulations. In the event that Mongagor receives any notice or advice from
any governmental agency or any source whatsoever with respect to Asbestos on, afiecting or
installed on the Morngaged Propenty, Mortgagor shall immediaicly notify Mortgagee. The
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obligations and liabilitzes of Mortgagor under this Paragraph 39 shall survive any termination,
satistaction, or assignment of this Mortgage and the exercise by Morngagee of any of its rights
or remedies hereunder, including but rot limited to, the acquisition of the Mongaged Propeny
by foreclosure or a conveyance in lieu of foreclosure. Nowithstanding the foregoing,
Mongagor shall have no obligations or labilities to Morngagee under this paragraph to the extent
that such obligation or liability results from any act or omission of Morgagee which occurs after
Mongagee has acquired the Mortgaged Preperty by foreclosure or conveyance in lieu of
forectosure.

40.  Environmental Monitoring. Mongagor shall give prompt written notices to
Mongapze of: (a) any procceding or inquiry by any pany with respect to the presence of any
Hazardous Substance or Asbestos on, under, trom or about the Morngaged Propenty, (b) all
claims madc or threatened by any third pany against Mongagor or the Morigaged Propenty
relating (0 auy4ess or injury resuliing from any Hazardous Substance or Asbestos, and
(c) Morngagor’s giscovary of any occurrence or condition on any real propeny adjoining or in
the vicinity of the Morgaged Property that could cause the Morntgaged Property to be subject
to any investigation or clexivip pursuant to any Environmental Law. Mongagor shall permit
Montgagee to join and parucpale in, as a panty il it 5o elects, any legal proceedings or actions
inttiated with respect to the Moiigaged Property in connection with any Environmental Law or
Hazardous Substance, and Mortgazor <hall pay all attorneys’ fees and disbursements incurred
by Morigagee in connection therewith. Upon Mornigagee's request, at any time and from time
to time while this Mongage is in cffect, Mongagor shall providz (i) an inspection or audit of
the Mongaged Property prepared by a licensd hvdrogaologist or licensed environmental
engineer approved by Mongagee indicating the-presence or absence of Hazardous Substances
on, in or near the Mortgaged Property, and (i) an iaspestion or audit of the Mongaged Property
prepared by a duly qualified engineering or consulting firn approved by Mongagee, indicating
the presence or absence of Asbestos on the Mornigaged Fropery. The cost and expense of such
audit or inspection shat! be paid by Mortgagor not more fiequeatly than once every five (5)
calendar years after the occurrence of a Secondary Markst Transaction unless Mongagee, in its
good faith judgment, determines that reasonable cause exisis 1o: thz performance of an
environmental inspection or audit of the Mongaged Propenty, then suslk inspections or audits
descnibed in the preceding sentence shall be at Morigagor's sole expense. [f Atongagor fails 1o
provide any inspection or audit required pursuant to this Paragraph 4Q withis Vuny (30) days
after such request, Mongagee may order same, and Mortgagor hereby grants to Menigagee and
its employees and agents access to the Morngaged Propeny and a license to underaye such
inspection or audit. The cost of such inspection or audit may be added 1o the Debt and shall
bear interest thereafter untit paid at the Default Rate. In the event that any environmental site
assessment report prepared in connection wiih such inspection or audit recommends that an
operations and maintcnance plan be implemenied for Asbestos or any Hazardous Substance,
Montgagor shall cause such operations and mainienance plan to be prepared and implemented
at Mongagor's expense upon request of Morigagee. In the event that any investigation, site
momtoning, containment cieanup, removal, restoration or other work of any kind is reasonably
necessary or desirable under an applicable Environmental Law (the “Remedial Work"),
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Morngagor shalt commence and thereaiter dilizently prosecuts to completion all such Remediai
Work within thirty (30) days after written demand by Morngagee for performance thereof (or
such shorter period of time as may be required under applicable law). All Remedial Work shall
be performed by contractors approved in advance by Mortgagee, and under the supervision of
a consulting engineer approved by Morngagee. Al costs and expenses of such Remedial Work
shall be paid by Mongagor including, without limitation, Mongagee's reasonable attomeys’ fees
and disbursements incurred in connection with monitoring or review of such Remedial Work.
In the event Morigagor shall fail to timely commence, or cause 1o be commenced, or fail to
diligently prosecute to completion, such Remedial Work, Mongagee may. but shall not be
required 1o, cause such Remedial Work (o be performed. and all costs and expenses thereof, or
incurred. in connection therewith, may be added to the Debt and shall bear interest thereafter
untl paid 4t the Default Rate.

4l /taundicapped Access.

(@) <Mongagor agrees that the Morntgaged Properiy shall at all times strictly
comply 1o the extep:-applicable with the requirements of the Americans with Disabilitics
Act of 1990, the Fair'Housing Amendments Act of 1988 (if applicable), all state and
local laws and ordinances rulated to handicapped access and all rules, regulations, and
orders issued pursuant théreto including, without limitation, the Americans with
Disabilities Act Accessibility Guideiines for Buildings and Facilities (collectively *Access
Laws"),

(b)  Notwithstanding any provisiens sei forth herein or in any other document
regarding Mortgagee's approval of alteratisbs of the Mongaged Property, Montgagor
shall not alter the Morigaged Property in any wizaner which would increase Mongagor's
responsibilities for compliance with the applicablc Accacs Laws without the prior written
approval of Mongages. The foregoing shall appty ta tepant improveraents constructed
by Mortgagor or by any of its tznants. Morigagee may condition any such approval upon
receipt of a cenificate of Access Law compliance from an architect, engineer, or other
person acceptable to Mongagze.

(¢)  Mongagor agrees 10 give prompt natice to Mortgagee-of tha receipt by
Mortgagor of any complaints related to violation of any Access Laws and of the
commencement of any proceedings or investigations which relate to complizure with
applicable Access Laws.

42.  Indemnification. In addition to any other indemnifications provided hercin or
in the other Loan Documents, Morigagor shall protect, defend, indemnify and save harmless
Mortgagee from and against all liabilities, obligations, claims, demands, damages, penaliies,
causes of action, losses, fines, costs and expenses (including, without limitation, reasonable
attorneys’ fees and disbursements), imposed upon or incurred by or asserted against Mongagee
by reason of (a) ownership of this Mortgage, the Mongaged Property or any interest therein or
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receipt of any Rents; (b) any accident, injury to or death of persons or loss of or damage to
propenty occurring in, on or about the Morgaged Property or asy part thercof or on the
adjoining sidewalks, curbs, adjacent propenty or adjacent parking areas, streets or ways, () any
use, nonuse or condition in, on or about the Morgaged Property or any part thereef or on
adjoining sidewalks, curbs, adjacent property or adjacent parking areas, streets or ways; (d) any
failure on the pan of Mongagor to perform or comply with any of the terms of this Mongage;
(e) performance of any labor or services or the fumishing of anv materials or other propeny in
respect of the Mongaged Propeny or any pant thereof; (1) the presence, disposal, escape,
seepage, leakage, spillage, discharge, emission, release, or threatened release of any Hazardous
Substance or Asbestos on, from, or affecting the Mortgaged Propenrty; (g) any personal injury
(includiry wrongful death) or property damage (real or personal) arising out of or refated to such
Hazardous Suhstance or Asbestos; (h) any Jawsuit brought or threatzned, settiement reached, or
government orgrr relating to such Hazardous Substance or Asbestos; (i) any violation of the
Environmentai La’<s, which are based upon or in any way related to such Hazardous Substance
or Asbestos including. <without limitation, the costs and expenses of any Remedial Work,
attomey and consultant 1225 and disbursements, investigation and laboratory fees, coun costs,
and litigation expenses; (j) avy failure of the Mortgaged Propenty 1o comply with any Access
Laws; (k) any representation-or warranty made in the Note, this Morigage or any of the other
Loan Documents being false Or misleading in any materal respect as of the date such
sepresentation or warranty was mad.: (1) any claim by brokers, finders or similar persons
claiming to be entitled to a commis:izo1n connection with any Lease or other transaction
involving the Morigaged Propenty or any pant thereoi under any legal requirement or any
liability assented against Mortgagee with respect thereto; and (my) the claims of any lessee of any
or any portion of the Mortgaged Property or anv-porson acting through or under any lessee or
otherwise arising under or as a consequence of any-Lzare. Any amounts payvable to Mortgagee
by reason of the application of this paragraph shall t& 'secured by this Mortgage and shall
become immediately duc and pavable and shall bear imerest 2t.the Defauli Rate from the date
loss or damage is sustained by Mongagee until paid. The obligations and liabilitics of
Monigagor under this Paragraph 42 shall survive the termination z2tisfaction, or assignment of
this Morigage and the exercise by Morngagee of any of its nghis_or remedies hereunder,
including, but pot [imited 1o, the acquisition of the Morgaged Property by foreclosure or a
convevance in lieu of foreclosure. Notwithstanding the foregoing, Mongagor shall not be
required to indemnify Montgagee for any obligations or liabilities resulting from a grossly
negligent act or omission of Mortgagee,

43.  Notices. Any notice, demand, statement, request or consent made hereuider shail
be in writing, addressed to the address, as set forth above, of the party to whom such notice is
to be given, or to such other address as Mongagor or Mongagee, as the case may be, shall
designate in writing, and shall be deemed to be received by the addressee on (i) the day such
notice is personally delivered to such addressee, (i} the third (3rd) day following the day such
notice is deposited with the United States postal service 1irst class certified mail, return receipt
requested, (iii) the day following the day on which such notice is delivered to a nationally
recognized ovemight courier delivery service, or (iv) the day facsimile transmission is confirmed
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after transmission of such notice by telecopy ta such telecopier number as Mornteagor or
Morigagee, as the case may be, shall have previously designated in wniting.

45, Authority. {a) Mongagor (and the urdersigned representative of Mongager, if
any) represent and warrant that it (or they, as the casc may be) has tull power. authonty and
right (o execute, deliver and perform its obligations pursuant to this Monigage, and (o mongage,
give, grant, bargain, scll, alien, enfeoff, convey, confimm, warrant. pledge, hypothecate and
assign the Mortgaged Property pursuant to the terms hereof and to keep and observe all of the
terms of this Mongage on Morigagor’s part 10 be peiformed; and (b) Mongagor represents and
warrants that Morigagor is not a “foreign person” within the meaning of Scction 14-45(f)(3) of
the Int¢inzl Revenue Code of 1986, as amended and the relaied Treasury Depanment
regulations, iacluding tzmporary regulations.

45.  Nou-Waiver. The failore of Mongagee to insist upon strict performance of any
term hereof shall not. e deemed to be a waiver of any term of this Mongage. Any consent or
approval by Mortgagie in any single instance shall not be deemed or consirued 10 be
Mortgagee's consent or apr.csal in any like mauser arising at a subscquent date.  Mortgagor
shall not be relieved of Mongagor’s obligations hercunder by reason of (a) the failure of
Mortgagee to comply with any request of Mortgagor or Guarantor to take any action to joreclose
this Mortgage or otherwise enforce-2ay of the provisions hereo! or of the Note, or any of the
other Loan Documents, (b) the release, wczardless of consideration, of the whole or any part of
the Morgaged Property, or of any person }abiz for the Debt or any portion thereof, or (c) any
agreement or stipulation by Morngagee exteiding the time of payment or otherwise modifying
or supplementing the tenins of the Note, this NMongage or any of the other Loan Documents.
Morgagee may resont for the payment of the Debt 1o any other secunity held by Mortgagee in
such order and manncr as Mortgagee, in its sole discoition, may elect.  Morngagee may take
action to recover the Debt, or any portion thereof, or to eitfoice any covenant hereof without
prejudice to the right of Mongagee thereatter to foreclosure this Morngage. The nghts and
remedies of Mortgagee under this Mortgage shall be separate, distincs and cumulative and none
shall be given effect to the exclusion of the others. No act of Mortgagee shall be construed as
an election 1o proceed under any one provision herein to the exclusion.f anv other provision.
Mortgagee shail not be limited exclusively to the rights and remedies herein siated but shall be
entitled to every right and remedy now or hercafter afforded at law or in equity’.

46.  No Oral Change. This Mongage, and any provisions hereof, inay not be
modified, amended, waived, exiended, changed, discharged or tenminated orally or by any act
or failure to act on the pan of Morigagor or Mortgagee, but only by an agreement in writing
signed by the panty against whom enforcement of any modification, amendment, waiver,
extension, change, discharge or termination is sought.

47, Liability. If Mongagor consists of more than one person, the obligations and
liabilities of each such person hereunder shall be joint and several. Subject to the provisions
hereor requiring Mortgagee's consent 1o any transfer of the Mongaged Property, this Morngage
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shall be binding upon and inure to the benefit of Morngagor and Morntgagee and thetr respective
successors and assigns tforever.

43, Inapplicable Provisions. If any tzrm, covenant or condition of the Note or this
Mongage is held to be invalid, illegal or unenforceable in any respect, the Note and this
Mongage shall be construed without such provision.

49.  Headings, Etc. The headings and captions of various paragraphs of this
Montgage are for convenience of reizrence only and are not to be construed as defining or
limiting, in any way, the scope or intent of the provisions hereof.

50 - Duplicate Qrigipals. This Mongage may be executed in any number of duplicate
originals and-¢zch such duplicate original shall be deemed to be an onginal.

51.  Detizatiens. Unless the context clearly indicates a contrary inient or unless
otherwise specifically rrovided herein, words used in this Mortgage may be used interchangeably
in singular or plural fon aad.the word “Mortgagor” shall mean “cach Morgagor and any
subsequent owner or owners of the Morngaged Propeny or any parnt thereof or any interest
therein,” the word "Mortgagee' shall mean "Mortgagee and any subsequent holder of the Note,”
the word "Note” shall mean “the New>-and any other evidence of indebtedness secured by this
Morigage,” the word “person™ shali-imclude an individual, corporation, pannership, trust,
unincorporated association, government, goveinmental authority, and any other entity, the words
"Mortgaged Property” shall include any portioa of the Mongaged Propenty and any interest
therein and the words “attorneys’ fees” shall inczide any and all aitorneys' fees, paralegal and
law clerk fees, including, without limitation, f2¢5-atthe pre-tnial, trial and appellate fevels
incurred or paid by Mortgagee in protecting its interest in the Mortgaged Propenty and Collateral
and enforcing its rights hereunder. Whenever the contextnay require, any pronouns used
herein shall include the corresponding masculine, feminine or recter forms, and the singular
form of nouns and pronouns shall include the plural and vice véiza,

52.  Homestead. Morngagor hercby waives and renounz¢s: all homestead and
exemption rights provided by the Constitution and the laws of the United Sta'¢s and of any state,
in and to the Mongaged Property as against the collection of the Debt, or any zan herzof.

53.  Assignments. Morngagee shall have the nght to assign or transfer its sigiits under
this Mortgage without limitation. Any assignee or transferee shalt be entitled to all the benefits

afforded Morngagee under this Mongage.

54, Waiver of Jury Trial. MORTGAGOR HEREBY AGREES NOT TO ELECT
A TRIAL BY JURY OF ANY ISSUE TRIABLE OF RIGHT BY JURY, AND WAIVES
ANY RIGHT TO TRIAL BY JURY FULLY TO THE EXTENT THAT ANY SUCH
RIGHT SHALL NOW OR HEREAFTER EXIST WITH REGARD TO THE NOTE, THIS
MORTGAGE, OR THE OTHER LOAN DOCUMENTS, OR ANY CLADM,
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COUNTERCLAIM OR OTHER ACTION ARISING IN CONNECTION THEREWITH.
THIS WAIVER OF RIGHT TO TRIAL BY JURY IS GIVEN KNOWINGLY AND
VOLUNTARILY BY MORTGAGOR, AND IS INTENDED TO ENCOMPASS
INDIVIDUALLY EACH INSTANCE AND EACH ISSUE AS TO WHICH THE RIGHT
TO A TRIAL BY JURY WOULD OTHERWISE ACCRUE. MORTGAGEE IS HEREBY
AUTHORIZED TO FILE A COPY OF THIS PARAGRAPH IN ANY PROCEEDING AS
CONCLUSIVE EVIDENCE OF THIS WAIVER BY MORTGAGOR.

55.  Miscellaneous.

(@)  Mongagor covenants and agrees that during the Term, unless Mortgagee
shait have previously consented in writing. (a) Mongagor will 1ake no action that would
cause i, to become an “emplovee benefit plan® as defined in 29 C.F.R
Section'2719.3-101, or "assets of a governmental plan” subject to regulation under the
state statutes, 2ud (b) Morngagor will not sell, assiga or transfer the Morgaged Propenty,
or any portion/ thereof or interest therein, to any transferee that does not execute and
deliver to Mongagie its writien assumption of the obligations of this covenant.
Mongagor further <ovemants and agrees to protect, defend, indemnify and hold
Mortgagee harmless from and against all loss, cost, damage and expense (including
without limitation, all attorneys’ fees and excise taxes, costs of correcting any prohibited
transaction or obtaining an appirariate exemption) that Monigagee may incur as a result
of Mongagor’s breach of this covenzat,  This covenant and indemnity shall survive the
extinguishment of the lien of this Morgage by foreclosure or action in lieu thereof;
furthermore, the foregoing indemnity siwal supersede any limitations on Mongagor’s
liability under any of the Loan Documents.

(b)  The Loan Documents contain the entinragreement between Mongagor and
Montgagee relating to or connecied with the Loan. Anyv-other agreements relating to or
connected with the Loan not expressly set forzh in the Loar Pocuments are null and void
and superseded in their entirety by the provisions of the Loz Documents.

{c)  Beneficiary represents and warrants, and Trustee represents to Morntgagee
that there has rot been committed by Mortgagor or any other person in.oczupancy of or
involved with the operation or use of the Morgaged Property any aci-<r omission
atfording the federal government or any staie or local government the right of forfeiture
as against the Morntgaged Propenty or any part thereof or any monies paid in periormance
of Morigagor’s obligations under the Note or under any ¢f the other Loan Documents.
Montgagor hereby covenants and agrees not to commit, permit or suffer (o exist any act,
omission or circumstance affording such right of forfeiture. In furtherance thereof,
Mongagor hereby indemnifies Mongagee and agrees to defend and hold Mortgagee
harmless from and against any loss, damage or injury by reason of the breach of the
covenants and agreemenis or the representations and warranties set forth in this
paragraph. Without limiting the generality of the foregoing, the filing of formal charges
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or the commencemen: of proceedings against Mongagor or all or any pant of the
Mongaged Property under any federal or state law for which torfeiture of the Morngaged
Property or any part thereof or of any monies paid in performance of Mongagor's
obligations under the Loan Documents is a poiential result, shall, at the election of
Mongagee, constitute an Event of Default hereunder without notice or opportunity to
cure.

(d)  Mongagor acknowledges that, with respect to the Loan, Mortgagor is
relying solely on its own judgment and advisors in entering into the Loan without relying
in any manner on any statements, representaiions or recommendations of Morngagee or
=y parent, subsidiary or affiliate of Morgagee. Mortgagor acknowledges that
Moitgagee engages in the business of real estate financings and other real estate
transacowns and investments which may be viewed as adverse to or competitive with the
business o the Mortgagor or its affiliates. Mortgagor acknowledges that it is represented
by competers crunsel and has consulted counsel betore executing the Loan Documents,

(e)  Morigagor covenants and agrees to pay Morigagee upon receipt of written
notice from Mortgagce, a'! reasonable costs and expenses (including, without limitation,
rcasonable attorneys’ fess and disbursements and the costs and expenses of any title
insurance company, appraisirs. engineers or surveyors) incurred by Mongagee in
connection with (i) the preparatio:n. negotiation, execution and dzlivery of this Mortgage
and the other Loan Documents; (ii) M{ongagor's performance of and compliance with
Mortgagor's respective agreements and covenants contained in this Morgage and the
other Loan Documents on its part to be p<iformed or complied with after the date hereof;
(i) Mortgagee's performance and compunice with all agreements and conditions
coniained in this Mongage and the other Loar Jocuments on its part to be performed
or complied with aiter the date hereof; (iv)ine negatiation, preparation, execution,
delivery and administration of any consents, amendments; waivers or other modifications
to this Mortgage and the other Loan Documents; and (v) e filing and recording fees and
expenses, litle insurance fees and expenses, and other sin:ilar expenses incurred in
creating and perfecting the lien in favor of Morigagee pursuant to this Mortgage and the
other Loan Documents.

()  This Montgage shall be governed by and construed in accorgance with the
laws of the S1ate in which the Premises are located and the applicable laws ofiie United
States of Amenica.

56.  Recourse Provisions. Subject to the qualifications below, Morgagee shall not
eniorce the liability and obligation of Morigagor to perform and obsenve the obligations
contained in this Mortgage, the Note or in any of the other Loan Documents by any action or
proceeding wheretn a money judgment shall be sought against Monigagor, except that Mongagee
may bring a foreclosure action, an action for specific performance or any other appropriate
action or proceeding to enable Mortgagee to enforce and realize upon its interests under the
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Note, this Morgage or the other Loan Documents or in the Mortgaged Property, the Rents or
any other collateral given t0 Mongagee pursuant to this Morgage and the other Loan
Documents; provided, however, that, except as speciiically provided herein, any judgment in
any such action or proceeding shall be eniorceable against Mongagor only to the extent of
Mortgagor's intesest in the Mongaged Property, in the Rents and ir any other collateral given
to Morngagee, and Mongagee, by accepting this Morngage, the Note and the other Loan
Documents, agrees that it shall not sue for, seek or demand any deficiency judgment against
Mortgagor in any such action or proceeding under or by reason of or in connection with this
Morigage, the Note or the other Loan Documents. The provisions of this paragraph shall not,
however, (i) constituie a waiver, release or impairment of any obligation evidenced or secured
by this"Mongage, the Note or any of the other Loan Documents; {ii) impair the right of
Morngage< toname Mortgagor as a party defendant in any action or suit for foreclosure and sale
under this Morgage; (ki) armect the validity or enforceability of any guaranty made in connection
with the Loan or ary of the rights and remedies of the Mongagee thereunder; (iv) impair the
right of Morigagee to- ¢btain the appointment of a receiver; (v) impair the enforcement of the
Assignment of Leases-aid Rents executed in connection herewith; or (vi) constitute a waiver of
the right of Mortgagee to ¢nforce the liability and obligation of Morngagor, by money judgment
or otherwise, 1o the extent of anyiuss, damage, cost, expense, liability, claim or other obligation
incurred by Mongagee (including 2iiomeys’ fees and cosis reasonabiy incurred) arising out of
or in connection with the following:

(@)  fraud or intentional misrenresentation by Mortgagor or any Guarantor in
connection with the Loan;

(b)  the gross negligence or williul misconduct of Morngagor.
(c)  intentional actual waste of the Morngazed Propenty;

(d)  the breach of any representation, warranty, esvanant or indemnification
provision in that certain Environmental and Hazardous Subsiance Indemnification
Agreement of even date herewith given by Mornigagor o Morgagse or in this Mongage
conceming Environmental Laws, Hazardous Subsiances or Asbestoc;

(¢)  the removal or disposal of any portion of the Mongaged Propény after an
Event of Defaulr;

(f)  the misapplication or conversion by Morgagor of (i) any insurance
proceeds paid by reason of any loss, damage or destruction to the Mortgaged Propeny,
(i) any awards or other amounts reccived in connection with the condemnation of all or
a portion of the Mortgaged Property, or (iii) any Rents following an Event of Defaulr;

(g) failure to pay charges for labor or materials or other charges that can
create liens on any portion of the Morngaged Property; and

MILIETIO_ 4788 53 M




S

UNOFFICIAL COPf284:e

(h)  any security deposits collectad with respect to the Morigaged Propenty
which are not delivered 10 Mortgagee upon 2 foreclosure of the Mongaged Property or
action in lieu thereof, except 1o the extent any such security deposits were applied in
accordance with the terms and conditions of any of the Leases prior 10 the occurrence
of the Event of Default that gave rise 10 such foreclosure or action in lieu thereof.

Notwithstandir.g anything 1o the comrary i any of the Loan Documents, (1) Mortgages
shall not be deemed to have waived any right which Morngagee mav have under Section 506(a),
506(b), 1111(b) or any other provisions of the U.S. Bankrupicy Codz to file a claim for the full
amount of the Debt secured by this Morgage or to require that all collaieral shall continue to
secure albof the Debt owing to Morngagee in accordance with the Loan Documents, and (ii) the
Debt shall recome fully recourse t0 Mongagor in the event that (A) the first full monthly
payment of srincipal and interest under the Note is not paid when due; (B) Morngagor fails to
permit on-site/tnsnections of the Mongaged Property within ten (10) days after request by
Mortgagee, fails 19 provide financial information within thinty (30) days after the date upon
which such financial information is due and Morigagee has given at least fifteen (15) days prior
written notice 10 Mortgagor-of such failure by Mongagor 1o provide such information, fails 10
mainiain ils status as a suigwe purpose entity as required by, and in accordance with the
provisions of this Morigage; (Ci Mbngagor fails to obtain Mortgagee's prior writtcn consent to
any subordinate financing or oticr voluniary lien entumbering the Monigaged Property; or
(D) Mongagor fails to obtain Mortgage2's prior written consent to any assignment, transfer, or
convevance of the Mortgaged Property ¢r any interest therein as required by this Mortgage.

57.  Defeasance.

(@)  Atany time after the date which1p three years from the date hereol and
before the Optional Prepayment Date (as such teuint is defined in the Note), and provided
no Event of Default exists, Morgagor may oblain the rewease of the Morgaged Property
from the lien of this Morigage upon the satisfaction nf the following conditions
precedent:

(i)  not less than thinty (30) days prior written notice to Morgage
specifving a regularly scheduled payment date (the "Release D2ie7) on which the
Defeasance Deposit (hereinatter defined) is to be made;

(i)  the payment to Morigages of interest accrued and unpaid on the
principal balance of the Note 10 and including the Release Daic;

(i) the payment to Mongagee of all other sums, not including
scheduled interest or principal pavments, due under the Note, this Morngage, the
Assignment of Leases, and the other Loan Documeats;

(iv)  the pavmeni 10 Mongages of the Dereasance Deposit: and
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(v)  the delivery to Mongagee of;

1, a security agreement, in form and substance satisfactory to
Montgagee. creating a first prionity lien on the Defeasance Deposit and the
U.S. Qbligations (hereinafier defined) purchased on behalf of Mortgagor
with the Defeasance Deposit in accordance with this provision of this
paragraph (the "Security Agreement”);

2. a release of the Mongaged Property from the lien of this
Mortgage (for execution by Mortgagee) in a form appropriate for the
junsdiction in which the Mongaged Propenty is locaied,

3. an officer’s cenilicate of Mortgagor ceniiying that the
requirements set forth in this subparagraph (a) have been satisfied;

4. an opinion of counsel for Mortgagor in form satisfactory to
Modtgagee stating, among other things, that Mongagee has a perfected
first priority security interest in the Defeasance Deposit and the U.S.
Obligatitns purchased by Marigagze on behalf of Morngagor;

5. evigence in writing from the applicable Rating Agencies to
the effect that suca relcase will not result in a re-qualification, reduction
or withdrawal of any =ing in effect immediately prior to such defeasance
for any secunities issusd”in connection with a Secondary Market
Transaction; and

6. such other cemincairs, documents or instruments as
Mortgagee may reasonably request.

In connection with the conditions set forth in subparagraph (a)(v) above,
Mongagor hereby appoints Mongagee as its agent and anomey-in-fact for the purpose
of using the Defeasance Deposit to purchase U.S. Obligations whish provide payments
on or prior to, but as close as possible to, all successive scheduled payiizint dates after
the Release Date upon which interest and principal pavments are required ander the Note
(assuming the Morigagor were 1o prepay the Note in full on the Optional Trepayment
Date) and in amounts equal to the scheduled payments due on such dates under the Note
(the "Scheduled Defeasance Payments”). Mortgagor, pursuant 10 the Security
Agreement or other appropniate document, shall authorize and direct that the payments
received from the U.S. Obligations may be made direcily to Montgagee and applied to
satisfy the obligations of the Mongagor under the Note.

(®)  Upon compliance with the requirements of this paragraph, the Mongaged
Property shall be released from the lien of this Morngage and the pledged U.S.
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Obligations shall be the sole source of collateral securing the Note. Any portion of the
Defeasance Deposit in excess of the amount necessary 1o purchase the U.S. Obligations
required by subparagraph (a) above and satisfy the Mortgagor's obligations under this
paragraph shall be remitted to the Mortgagor with the release of the Mongaged Propenty
from the lien of this Mongage. In connection with such release, Nomura Asset Capital
Corporation ("NACC") shall establish or designate a successor entity (the “Successor
Mortgagor™) and Monigagor shall transfer and assign ali obligations, rights and duties
under and to the Note together with the pledged U.S. Obligations to such Successor
Morgagor. The obligation of NACC 10 establish or designate a Successor Mongagor
shall be retained by NACC notwithstanding the sale or transfer of this Mortgage unless
sach obligation is specifically assumed by the transferee. Such Successor Mortgagor
shali assume the obligations under the Note and the Security Agreement and Mortgagor
shali b2 mlieved of its obligations thereunder. The Mongagor shall pay $1,000.00 o any
such Suzezssor Mortzagor as consideration for assuming the obligations under the Note
and the Secvaity Agreement. Notwithstanding anything in this Mortgage to the contrary,
no other assumtion fee shall be payable upon a transfer of the Note in accordance with
this paragraph, bu? Mongagor shall pay all costs and expenses incurred by Mortgages.
including Mortgagee's reasonable atiomeys' fees and expenses, incurred in connection
with this paragraph.

(c)  For purposes ‘of tiis paragraph, the following terms shall have the
following meanings:

(i) The term "Defeasane: Deposit” shall mean an amount egual to the
remaining principal amount of the-vst2, the Yield Maintenance Premium, the
applicable Retum-of-Fee Amount, any costs and expenses incurred or (0 be
incurred in the purchase of U.S. Obligaions necessary to meel the Scheduled
Defeasance Payments and any revenue, docuinenuay siamp or intangible taxes or
any other tax or charge due in connzction witn the transfer of the Note or
otherwise required to accomplish the agreements of this Paragraph 37,

(i)  The term “Yield Mauintenunce Premium ™ shaii mean an amount
determined by Mortgagee in its sole discretion (at the time ymmiesgiately prior (o
the payment of such amount 1o Mortgagee) equal (o the excess of £2) the amount
that, whea added to all amounts otherwise due (except for the applicablz Return-
of-Fee Amount at such time), would be sufficient to purchase U.S. Cbligations
(a) having maturity dates on or prior 10, but as close as possible to, successive
scheduled Paviment Dates upon which Payment Dates interest and principal
payments would be required under the Note as though the Maturity Date of the
Note was the Optional Prepayment Date, and (b) in amounts required to pay all
scheduled principal and interest payments on the Note as if the Maturity Date of
the Note was the Optional Prepayment Date (or if only a portion of the Loan is
prepaid, such payments allocable 1o such portion and in any case without any
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adjusiment of the monthly amortization schedule) over (ii) the applicable Return-
of-Fee Amount a: such time; provided, however, under no circumstances shall the
Yield Maintenance Premium be less than zero; and

(i) The term "U.S. Obligations” shall mean direct non-czllable
obligations of the United States of America.

58.  Buyv-Up. (a) Morngagor acknowledges that in connection with the making of the
Loan, Mongagee paid Mortgagor a fee equal 10 $402,618.00 (the "Buy-Up Fee") to compensate
Mortgagor for its agreement to pay a higher Applicable Interest Raie (as defined in the Note).
Mortgazor and Mortgagee both intended that Mortgagee would recover the Buy-Up Fee through
the payme:nt-of interest on the Loan by Mongagor 10 Mongagee through the Optional
Prepayment i at the Initial Interest Rate. As consideration for Morngagee's payment to
Mongagor ot tie buy-Up Fee, Morngagor hercby unconditionally and irrevocably waives any
and all rights of any raiure or kind whatsoever that Morgagor may have to contest the validity
and/or the enforceabilizy of any payment of any Buy-Up Fee, Retum-of-Fee Amount or Yield
Maintenance Premium. Notvithstanding anything in this Mortgage or any other Loan Document
to the contrary, (i) Mongagor and Mortgagee agree that no payment of any Yield Maintenance
Premium, Buy-Up Fee or any arolicable Retum-of-Fee Amount required to be paid by
Mongagor pursuant to this Mongage-<r any other Loan Document is intended to be a penalty
of any nature or kind whatsoever.

{(b)  As used herein, the following ierms shall have the following meanings:

()  The term "Amortized Azrount” means, with respect to any time,
an amount determined by Mortgagee in‘its sole discretion equal to the amount the
Principal [ndebtedness would have been due < sich time if all payments that had
been made with respect to the Loan prior to Ui £ate of determination had instead
been made with respect 10 a loan with the PreBuy-#’p Loan Terms.

(i)  The term "Casualty Prepavment Amount”’ means, with respect
to any Insurance Proceeds which the Morngagee has elected to apply to the
obligations under the Note, a portion of such Insurance Proceeds setermined by
Mortgagee in its sole discretion (at the time immediately prior toirc payment of
such amount 10 Mortgagee) equal to (i) if the amount of the Insuranc Proceeds
is less than the Amontized Amount at such time, the product oblained by
muitiplying (a) the amount of such Insurance Proceeds by (b) the quotient
obtained by dividing (1) the Principal Indebtedness at such time by (2) the
Amoruzed Amount at such time or (ii) if the amount of the Insurance Proceeds
is greater than or equal to the Amontized Amount at such time, the Debt at such
time; provided, however, that after the Optional Prepayment Date, the Casualty
Prepayment Amount shall equal the amount of the Insurance Proceeds.
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(ili)  The term "Casualty Return-of-Fee Amount” means, with respect
to any Insurance Proceeds which the Mongagee has elected to apply to the
obligations under the Note, a portion of such Insurance Proceeds determined by
Mortgagee in its sole discretion (at the time immediate!y prior to the pavment of
such amount to Mortgagee) equal to (i) if the amount of the Insurance Proceeds
is less than the Amortized Amount at such time, the excess of the amount of the
Insurance Proceeds over the Casualiy Prepayment Amount at such time or (i) if
the amount of the Insurance Proceeds is greater than or equal to the Amortized
Amount at such time, the excess of the Amontized Amount at such time over the
outstanding Principal Indebtedness at such time.

(iv) The term "Condemnation Prepayment Amount" means, with
sespect 10 any Award which the Mongages has elected to apply to the obligations
uader the Note, a portion of such Award determined by Mortgagee in its sole
discreaor (at the time immediately prior to the pavment of such amount to
Montgages) equal to (i) if the amount of the Award is less than the Amortized
Amount at such time, the product obtained by multiplving (a) the amount of such
Award by (b) the quotient obtained by dividing (1) the outstanding Principai
Indebtedness at such time by (2) the Amortized Amount at such time or (ii) if the
amount of the Awand 3 oreater than or equal to the Amontized Amount at such
time the Debt at such ime; provided, however. that after the Optional
Prepayment Date, the Condemraiion Prepayment Amount, shall equal the amount
of the Award.

(v)  The term "Condemnation Return-of-Fee Amount" means, with
respect 10 any Award which the Mortgagee has elected to apply under the Note,
a portion of such Award determined by Mortgag2e in its sole discretion (at the
time immediately prior to the payment of such ameant t0 Mongagee) equal to (1)
if the amount of the Award is less than or equal to *he Amortized Amount at such
time, the excess of the amount of the Award over the Csndemnation Prepayment
Amount at such time or (ii) if the amount of the Awaid is greater than the
Amortized Amount at such time, the excess of the Amortized Amount at such
time over the outstanding Principal Indebtedness at such time.

(vi)  Theicrm "Early Prepavment Return-of-Fee Amouni™ smeans an
amount determined by Mongagze in its discretion which is equal to the excess of

(i) the Amontized Amount immediately prior (o such prepayment over (ii) the
outstanding Principal Indebtedness immediately prior to such prepayment.

(vii) The term "Event of Default Return-of-Fee Amount” means, with
respect to any time, an amount determined by Mortgagee in its discretion (at the
time immediately prior to the payment of such amoust to Mongagee), which
amount is intended to be a repayment by Mortgagor to Mortgagee on account of
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the fee Mongagee actually paid to Morntgagor as set forth in this Paragraph 58
and in the Note, (ii), and which amount is equal to the excess of (i) the
Amortized Amount at such time over (i) the outstanding Principal Indebtedness
at such time.

(viii) The term “PreBuy-Up Loan Term” shall mean the following loan
terms which would have been given effect if Mongagee had not provided
Morntgagor with a Buy-Up Fee as set forth in this paragraph 58: (A) the original
principal amount of the Loan on the closing date of the Loan (the ~Closing
Date™) had been $4,500,000.00 (B) the Initial Interest Rate on the Closing Date
had been 7.09% and (C) the amortization teem on the Closing Date had been
equal to 315.3 months.

(ix) The term “Principal_Indebtedness™ means the outstanding
_principal balance under the Note as of any date of determination of any principal
then out:tziding under the Note.

(x}) “Theterm "Return of Fee Amount® means any applicable Early
Prepayment Retumn-of-Fee Amount, Event of Default Return-of-Fec Amount,
Casualty Prepavment smount, Casualty Retumn-of-Fee Amount, Condemnation
Prepayment Amount oy-Crndemnation Return-of-Fee Amount.

59.  Cash_Mapagement Agreement - By April 11, 2008 the Morigagor hereby
covenants and agrees (o enter into one or more-<!éaring and deposit agreements acceptable to
Mortgagee between Mongagor, Mongagee and ‘ciae or more cenain financial institutions
(together with any modification, amendment, substituion or replacement thereof, hercinafier
collectively referred to as the "Cash Management Agreemen: ™) in the Mortgagee's then current
form which shall provide, among other things, that all Rents and other sums collected from, or
arising with respect to, the Morgaged Property be deposited in the deposit account established
in connection with such Cash Management Agreemeni and that such.amiounts shall be disbursed
in accordance with paragraphs 7 and & of the Note. The Mongagor shall pay ail costs and
expenses reaquired under the Cash Management Agreement.  Upon the occvirence of an Event
of Default, Mortgagee may apply any sums then held pursuvant 1o the Casl Management
Agreement to the payment of the Debt in any order in its sole discretion.  Unualexpended or
applied, amounts held pursuant to the Cash Management Agreement shall constituie aaditional
security for the Debt. The Cash Management Agreement when and if executed shall be a "Loan
Document™ for all purposes under the Note, this Mongage and the other Loan Dotuments,

60.  Certain Retail Covenants. Mongagor shall maintain the Management Agreement
for the operation of the Morngaged Property in full force and effect and timely perform all of
Mongagor's obligations thercunder and enforce performance of all obligations of the manager
thereunder.  Mortgagor will enter into and cause the Manager to enter into an assignment and
subordination of such Management Agreement in form satisfactory to Mortgagee, assigning and
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subordinating the Manager's interest in the Mortgaged Property and all fees and other rights of
the manager pursuant to such Management Agreement to the rights of Mongagee. Upon an
Event of Default, Mortgagor at Mongagee's request made at any time while such Event of
Default continues, shall terminate the Management Agreement and replace the manager with a
manager approved by Mongagee.

61.  Reasonableness Of Restraint. In detenmining whether or not 1o make the loan
secured hereby, Mongagee evaluated the background and experience of Morntgagor and its
member in owning and operating property such as the Premises, found it acceptable and relied
and continues to rely upon same as the means of maintaining the value of the Premises which
18 Morgag:e's security for the Note. Mortgagor and its members are well experienced in
borrowing money and owning and opecrating property such as the Premises, were ably
represented tya licensed attorney at law in the negotiation and documentation of the loan
secured hereby ar bargained at arm's length and without duress of any kind for all of the terms
and conditions of the J.an, including this provision. Morigagor and its members recognize that
Mortgagee 1s entitlea '2-keep its loan portfolio at current interest rates by either making new
loans at such rates or col'eciing assumption fees and/or increasing the interest rate on a loan,
the secunty for which is pucchacad by a party other than the original Mortgagor. Morngagor
and its members further recognize that any secondary junior financing placed upon the Premises,
or the beneficial interest of the berneficiary in Mongagor (a) may divert funds which would
otherwise be used to pay the Notc <irured hereby; (b) could result in acceleration and
foreclosure by any such junier encumbranczi which would force Morgagee to take measures
and incur expenses to protect its security; {c)-would detract from the value of the Premises
should Mongagee come into possession thereof wiin the intention of selling same; and (d} would
impair Mortgagee's right to accept a deed in lieu of toreclosure, as a foreclosure by Mongagee
would be necessary to clear the title to the Premises. an arcordance with the foregoing and for
the purposes of (i) protecting Mortgagee's security, both oi repayment and of value of the
Premises; (ii) giving Mortgagee the fuli benefit of its bargzin and contract with Mongagor;
(1ii) allowing Mortgagee to raise the interest rate and collect asmuipption fees; and (iv) keeping
the Premises free of subordinate financing liens, Mortgagor agras that if Paragraph 12 is
decmed 2 restraint on alicnation, that it is a reasonable one.

62.  Future Advances. At all times, regardiess of whether any iozn uroceeds have
been disbursed, this Mortgage secures as part of the Debt the payment of all loar zommissions,
service charges, liquidated damages, attomneys’ fees, expenses and advances due o orincurred
by Mortgagee in connection with the Debt, all in accordance with the Note, this Morngage, and
the other Loan Documents; provided, however, that in no event shall the total amount of the
Debt, including loan proceeds disbursed plus any additional charges, exceed two hundred percent
(200%) of the face amount of the Note.

63.  Business Loan. The proceeds of the Note will be used for the purposes specified
in I. Rev. Stat. 815 ILCS 20573 (1996), and the principal obligation secured hereby constitutes
a "business loan" coming within the definition and purview of said section.
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64. Joint and Several. The obligations and liabilities of Beneficiary and the Trustee
hereunder are joint and several.

65.  Exculpatery. This Mortgage is executed by the Trustee, not personally, but as
Trustee as aforesaid, in the exercise of the power and authority conferred upon and vested in
it as such Trustee, and it is expressly understood and agreed that nething herein contained shall
be construed as creating any liability on said Trustee personally to pay the Note or any interest
that may accrue thercon, or any indebtedness accruing hereunder, or fo perform any covenant,
representation, agreement or condition, either express or implied herein contained, or with
regard (o any warranly contained in this Morngage except the warranty made in this Paragraph,
all such rability, if any, being expressly waived by Morngagee and by every person now or
hereafter clauning any right or security hereunder; provided that nothing herein containzd shall
be construed -inany way so as to affect or impair the lien of the Mongage or other Loan
Documents or Mcayagee's night to the foreclosure thereof, or construed in any way so as 10
limit or restrict any ot tiie rights and remedies of Morgagee in any such foreclosure procesdings
or other enforcement of & payment of the Note by the other makers thereof or out of and from
the security given therefor in ‘he manner provided herein, or construed in any way so as 1o limit
or restrict any of the rights and remedies of Mortgagee under any other document or instrument
evidencing, securing or guarantying the Debt.

(Signatuscs ‘ollow on attached page)
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IN WITNESS WHEREQF, Morngagor has executed this instrument the day and year

first above written.

WIEITTI0L 4TS 334 PN

MORTGAGOR:

CLARR-DIVERSEY ASSOCIATES, an Iilinois
limited pannership

By: JOBURG ASSOCIATES. an Ilinois
limited parinership, its general partner

By: JOBURG, INC., an lllinois
corporation, its-gengral partner

////; (&Hﬁh’f —

\ me: Margaret /ﬁ
Title: Vice Presiden(9~—

LASALLE NATIONAL BANK, not personally,
byt solely as Trustee as aforesaid (see
excutpatory rider attached hereto)

Ty

P .
- f I.r}

By s Citlese
Name: S Momapury 21103

Tide: Y, s e e

o — -
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STATE OF ILLINOIS )

COUNTY OF COOK )

I, Fute A Vovidss | a Notary Public, in and for said County, in the State aforesaid,
DO HEREBY CERTIFY that Margaret Fogenty, Vice President of Joburg, inc., the general
panner of Joburg Associates, which is the generl panner of Clark-Diversey Associates, an
Iinois imited partaership, who is personally known to me 10 be the same person whose name
ts subscribed to the foregoing instrument as such Vice President, appeared before me this day
in persnn and acknowledged that he signed and delivered said instrument as his own free and
voluntary =t and as the free and voluntary act of said company.

GIVEN tader my hand and Notarial Seal, this 3 day of April, 1998.

K. A Coviun/

Notary Public

My Commission Expires:

0100000'000000covocooocooo
~OFFICIAL SEAL"
RUTH A CORDES
Notary Pubbc. State of iinois

* iay Commssion Exp-res 4:28:01
GO PRINIBIEEIITELIPOIEENLE

LA XL L L L]
P Y YX YY)
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STATE OF ILLINOIS

COUNTY OF COOK

l,"""'Hi A _. & Notary Public, in and for said County, in the State aforesaid,
DO HEREBY CERTIFY that _3_ s~ee > Usllies of LaSalle National Bank, who
is personally known o me to be the sasne person whose name is subscribed to the foregoing
nstrument as such _zaxaiin! on- e Y , appeared before me this day in person and
acknowledged that he/she signed and delivered said instrument as his/her own free and volumary
act and «s the free and voluntary act of Bank.,

GIVE under my hand and Notarial Seal, this __ ¢ day of Apnl, 1998.

. ' Ve
A Notary Public /
L4 “ al’! B
KaTrinEEME OhE F
HOTARY PUBL T STATE GF niv(e ! e
) My Commission Expires:__z¢/2. %/ 7/

U Dot ares g We )
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EXHIBIT A

THAT PART OF LOT | IN BLOCK 2 OF OUTLOT “A™ WRIGHTWOOD, A SUBDIVISION
IN THE SOUTHWEST 1/+ OF SECTION 28, TOWNSHIP 20 NORTH, RANGE 1+ EAST OF
THE THIRD PRINCIPAL MERIDIAN, BOUNDED AND DESCRIBED AS FOLLOWS:

COMMENCING IN THE SOUTH LINE OF DIVERSEY BOULEVARD AT A POINT 166
FEET EAST OF THE INTERSECTION OF THE EAST LINE OF NORTH CLARK STREET
WTTH THE SOUTH LINE OF SAID BOULEVARD, THENCE SOUTH AT RIGHT ANGLES
WITH 7Hj: SOUTH LINE OF SAID BOULEVARD 100 FEET, THENCE WEST ON A LINE
PARALLYL WITH AND 100 FEET SOUTH OF THE SOUTH LINE OF SAID BOULEVARD
TO THE EASTLINE OF NORTH CLARK STREET, THENCE NORTHWESTERLY ALONG
THE NORTHEASTERLY LINE OF NORTH CLARK STREET 100 FEET, OR MORE TO
THE INTERSEC 170> OF THE EASTERLY LINE OF CLARK STREET WITH THE SOUTH
LINE OF SAID BOULEVARD, THENCE EAST ALONG THE SOUTH LINE OF SAID
BOULEVARD, 166 FEc1 TO THE PLACE OF BEGINNING, IN COOK COUNTY,
ILLINOIS.

PIN: 14-28-306-001, VCIL. 1%
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