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MWMIMW

T~ ot oS ':J T ' o
| ;

THIS MORTGAGE. ASSIGNMENT OF LEASES AND RENTS, SECURITY
AGREEMENT and FINANCING STATEMENT (herein sometimes called "Mortgage™)
is made as of March 12, 1998, by JOHN APOSTOLOU, individually and as Trustee of
the John Apostolou Trust dated Junc 27 1986 (hereinafter individually and collectively
referred to as the "Guarantor”), located ar Giordano's Enterprises, Inc., 308- West
Randolph Street, Chicago, Illinois 60605, 2t AMERICAN NATIONAL BANK AND
TRUST COMPANY OF CHICAGO (the "Lair’ Trustee"), not personally but as Trustee
under the provisions of a Trust Agreement datea 2y 18, 1983, and known as Trust No.
57792 (the “Trust"), having its principal office at 37 MNerth LaSalle Street, Chicago,
[llinois (herein, the Borrower and the Land Trustee, indi>idually and collectively, jointly
and severally, together with the successors and assigns or c2ch of them, are sometimes
called the "Mortgagor”); in favor of LASALLE BANK NATIUMAL ASSOCIATION, a
national banking association having an office at 4747 West Irving Paik Road, Chicago,
INinois 60641 (herein, together with its successors and assigns, calleo the "Mortgagee®).

RECITALS:

A.  Loan Agreemant: Amendment: Loan Amount. The Land Trustee(is the
owner of the land (the "Land™) described on Exhibit A attached hereto. Guarantor, as Trustee,
is the owner of the entire beneficial interest in, to and under the Trust. Guarantor,
individually, is also the owner of one hundred percent of the issued and outstanding stock of
Giordano's Enterprises, Inc. ("Borrower”). The Borrower and the Mortgagee have heretofore
entered into that certain Loan and Security Agreement dated as of July 1, 1996 (herein, as it
may from time to time be amended. supplemented or medified, referred to as the "Loan
Agreement”), providing for the Borrower's performance of certain covenants, satisfaction of
certain conditions and making of certain representations and warranties and for loans to be
made by the Mortgagee to the Borrower pursuant to the terms and conditions set ouf therein in
a principal amount not to exceed $5,600,000. Borrower and the Mort §ﬁ=
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an Ameiximent to Loan and Security Agreement dated as of the date hereof (the
"Amendment™). pursuant to which Mortgagee shall restructure the terms and conditions of the
Loan Agreement, refinance the existing indebtedness under the Loan Agreement and make
additional funds available to Borrower in an aggregate principal amount not to exceed
$12,450.000 (herein, such amount called the "Loan Amount”).

B.  Note, Principal and Interest. The Borrower has executed and delivered to the
Mortgagee a promissory note dated the date hereof. in the face principal amount of
£12.450,000,000, payable to the order of the Mortgagee at Chicago, [llinois. and due and
payable, together with all accrued and unpaid interest, in full, if not sooner paid on or before
one hundres. ywenty (120) months from the date of its execution, subject to principal repayment
and acceleratinz as provided in such promissory note. the Loan Agreement, or in this
Mortgage, whih promissory note shall be in substitution for and replacement of the Term
Note dated July 4,-1996 in the original principal amount of $5.600,000 (herein, such
promissory note, together with any and all amendments or supplements thereto, extensions
thereof and notes which 1.2y be taken in wholc or partial renewal, substitution or extension
thereof or which may evidernv.e vy of the indebtedness secured thereby, shall be called the
"Note™). The Note bears intercst as nrovided therein, on the principal amount thereof from
time 10 time outstanding; alt princ.val of and interest on the Note is payable in lawful money of
the United States of America at the ofiz2 of the Mortgagee in Chicago. [llinois, or at such
place as the holder thereof may from tinic %1 time appoint in writing. The Borrower is or will
become justly indebted to the Morigagee in the 2oan Amount in accordance with the terms of
the Note. Any term capitalized but not specific2lly defined in this Mortgage, which is
capitalized and defined in the Loan Agreement, sha'i bave the same meaning for purposes of
this Mortgage as it has for putposes of the Loan Agrecmont.

C. Guaranty.  The Guarantor has executed 2ad \elivered to Mortgagee a
Guaranty dated July 1, 1996 (the "Guaranty "), which Guaranty ic peing reaffirmed as of the
date hereof, pursuant to which Guarantor has guaranteed the paymer: and performance of the
obligations and liabitities of Borrower to Mottgagee under the Loan Agreement, the Note, and
the Related Documents.

GRANT

NOW THEREFORE, for and in consideration of Morigagor executing and
delivering the Amendment, and of the Mortgagee's restructuring Borrower's existing financing
arrangements and making more funds available to Borrower, and any other loan, advance or
other financial accommodation at any time to or for the benefit of the Borrower or the
Mortgagor, and in consideration of the various agreements contained herein and in the Related
Documents, and for other good and valuable consideration the receipt and sufficiency of which
are hereby acknowledged by the Trust and the Guarantor. and in order to secure the full,
timely and proper payment ard performance of each and every one of the Liabilities
(hereinafter defined),
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THE MORTGAGOR HEREBY MORTGAGES. CONVEYS. GRANTS.
BARGAINS. SELLS. TRANSFERS AND ASSIGNS (AND THE GUARANTOR ALSO
WARRANTS) TO THE MORTGAGEE AND ITS SUCCESSORS AND ASSIGNS
FOREVER, AND GRANTS TO THE MORTGAGEE A CONTINUING LIEN UPON AND
SECURITY INTEREST IN AND TO, ALL OF THE COLLATERAL (HEREINAFTER
DEFINED) WHETHER NOW OWNED OR HELD OR HEREAFTER ACQUIRED,

TO HAVE AND TO HOLD the Collateral unto the Mortgagee and its successors
and assigns forever, for the purposes and uses herein set forth. All of the Collateral, whether
real, personal, or mixed, whether affixed or annexed or not (except where otherwise
hereinabove coecified) and all rights hereby conveyed and mortgaged are intended so to be as a
unit and aie Lereby understood. agreed and declared to form a part and parcel of the Premises
and to be appropriated to the use of the Premises, and shall be for the purposes of this
Mortgage deeme< te be real estate and conveyed and mortgaged hercby. As to any of the
Collateral which (nctwithstanding the aforesaid declaration and agreement) does not so form a
part and parcel of the Preriises, this Mortgage is hereby deemed to be, as well, a Security
Agreement under the Unitorm Commercial Code in effect in the jurisdiction in which the
Premises are located (hereinaficr referred to as the "UCC") for the purpose of creating hereby
a security interest in such property, which Mortgagor heteby grants to Mortgagee as Secured
Party (as said term is defined in the U'C\T), securing said indebtedness and obligations and
Mortgagee shall have in addition to its 1ights and remedies hereunder all rights and remedies of
a Secured Party under the UCC. As to any of the Collateral which the UCC classifies as
fixtures, this instrument shall constitute 2 fixture filing and financing statement under the

UccC.

purchaser at any foreclosure sale: that at the exccution asa delivery hereof the Trust is well
seized of the Premises, and of a good, indefeasible estate thervin, 71 fee simple; that the
Collateral is free from all encumbrances whatsoever (and any claita 4f any other Person
thereto) other than the security interest granted to the Mortgagee herei.: avd pursuant 1o the
Related Documents and the encumbrances set forth in the title insurance policy issued by
Chicago Title Insurance Company insuring the lien of this Mortgage in favor ot the Mortgagee
(the "Permitted Exceptions”); that Mortgagor has good and lawful right to seli; morigage and
convey the Collateral; and that it and its successors and assigns will forever warrar and
defend the Collateral against all claims and demands whatsoever with the exception of (s
Permitted Exceptions.

1. DEFINITIONS

Related Documents. As used in this Mortgage, the term "Related Documents”
means any and all loan agreements. security agreements, any guaranty or indemnification
agreement. the Note, and any other documents and instruments executed and delivered by or
for the benefit of the Mortgagor or the Borrower, whether pursuant to the terms of the Loan
Agreement or as security therefor, or for the purpose of suppiementing or amending all or any

&L
The Mortgagor hereby covenants with and warzaats to the Mortgagee and with the %
N |
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of the foregoing. all of which, as the same may be amended. modified or supplemented from
time 10 time. are sometimes hereinafter referred to as the "Related Documents.

The Liabilities. As used in this Morigage, the term “Liabilities” means and includes
ail of the following: (i) the principal of. interest on and any and all other amounts which may
at any time be or become due or owing under the Note: (ii) all indebtedness of any kind arising
under. and all amounts (including, without limitation, future advances) of any kind which may
at any time be or become due or owing to the Mortgagee under or with respect to the Loan
Agreement, the Note, this Mortgage or any of the other Related Documents: (iii) all of the
covenants, obligaticns and agreements (and the truth of all representations and warranties) of
the Mortgagor in, under or pursuant to the Loan Agreement, the Note, this Mortgage, and ail
of the other Rilated Documents: any and all advankes., costs or expenses paid or incurred by
the Mortgagee v protect any or all of the Collateral (hereinafier defined), perform any
obligation of the Mortgagor hereunder or under any of the Related Documents or collect any
amount owing to t%s Mortgagee which is secured hereby; (iv) all of the obligations and
liabilitics of the Guarantor under the Guaranty; (v) any and all other obligations of either or
both of the Land Trustee :nsi the Guarantor to the Mortgagee, in each case, howsoever
created, arising or evidenced, dizect or indirect, absojute or contingent, joint or several, now
or hereafter existing or due or to t¢come due, and whether or not arising out of or in
connection with the Loan Agreement, the Note, this Mortgage or any of the other Related
Documents; (vi) interest on all of the fotesoing: and (vii) all costs of enforcement and
collection of the Loan Agreement, the Nots. s Mortgage, any of the other Refated
Documents, and the Liabilities. Provided, however, notwithstanding anything to the contrary
herein, the total aggregate indebtedness and Liab.lities secured by this Mortgage shall not
exceed an amount equal to two (2) times the Loan Amunt.

e
The Cojlateral. For purposes of this Mortgage. (¢ ‘erm “"Collateral” means and
includes all of the following. whether now owned, or hereaficr acauired by the Mortgagor:
(i) Real Estate. All of the Land, together with ail and sinigal7r the tenements, 4
rights, casements, hereditaments, rights of way. privileges, liberties, aroendages and )

appurtenances now or hereafter belonging or in anywise appertaining to the j.and
(including, without limitation, all rights relating to storm and sanitary sewer, vawr. gas,
electric, railway and telephone services); all development rights, air rights, wats:, \Water
rights, water stock, gas, oil, minerals, coal and other substances of any kind or charcter
underlying or relating to the Land; all estate, claim, demand. righa. title or interest of s
Mortgagor in and to any street, road, highway, or alley (vacated or otherwise) adjoining the
Land or any part thereof; all strips and gores belonging, adjacent or pettaiing to the Land;
and any after-acquired title to any of the foregoing (all of the foregoing is herein referred to
collectively as the "Real Fstare”);

(i) Improvements and Fixtures. All buildings, structures, replacements,
furnishings, fixtures, fittings and other improvements and property of every kind and
character now or hereafter located or erected on the Real Estate and owned or purported to
be owned by Guarantor or the Trust, together with all building or construction materials,
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equipment. appliances, machinery, plant equipment, fittings, apparatus, fixtures and other
articles of anv kind or nature whatsoever or hereafter found on, affixed to or attached to the
Real Estate and owned or purported to be owned by Guaraator or the Trust, including
{without limitation) all motors. boifers. engines and devices for the operation of pumps, and
all heating, electrical, lighting. power. plumbing, air conditioning. refrigeration and ventila-
tion equipment (all of the foregoing is herein referred to collectively as the
“Improvements”);

(i) Personal Property. All furniture, furnishings, equipment (including, without
limitation, telephone and other communications equipment. window cleaning, building
cleaning. monitoring, garbage, air conditioning. pest control and other equipment) and all
other t2:2ible property of any kind or character now or hereafter owned or purported to be
owned by-Urarantor or the Trust and used or useful in connection with the Real Estate,
regardless of winther located on the Real Estate or located elsewhere including, without
limitation, alt rigiity of Guarantor or the Trust under any lease of furniture, furnishings,
fixtures and other ierm.; of personal property at any time during the term of such lease, and
all rights under and to/3ii payments and deposits required by the provisions of Section 1,20
hereof (all of the foregoing is herein referred to collectively as the “Goods™);

(iv) Intangibles. All goadwill, trademark, trade names, option rights, purchase
contracts, books and records and geiziol intangibles of Guarantor and the Trust relating to
the Real Estate or the Improvements ao all accounts, contract rights, instruments, chattel
paper and other rights of the Mortgagor for payment of money to it for property sold or lent
by it, for services rendered by it. for money ievi by it, or for advances or deposits made by
it. and any other intangible property of Guarano o~ the Trust refated to the Real Estate or
the Improvements (all of the foregoing is herein reférred to collectively as the

*Intangibles™; =4

(v) Rents. All rents, issues, profits, royaities, avails, izcome and other benefits

derived or owned by Guarantor or the Trust directly or indirectiy f.ora the Real Estate or

the Improvements (all of the foregoing is herein collectively calied e "Rents™); -
(vi) Leases. All rights of Guarantor and the Trust under ail ieases! licnses (1o the

extent assignable), occupancy agreements, concessions or other arrangements . wisther

written or oral, whether now existing or entered into at any time hereafter, wheieby any

person or entity agrees to pay money to Guarantor or the Trust or any consideratior. icr the

use, possession or occupancy of, or the conducting of any business on, or any estat¢ in, the

Real Estate or the Improvements or any part thereof, and all rents, income, profits, bencfits,

avails, advantages and claims against guarantors under any thereof (all of the foregoing is

herein referred to collectively as the "Leases”),

(vit) Plans. All nghts of Guarantor or the Trust. if any. to plans and specifications,
designs, drawings and other manters prepared in connection with the Real Estate (all of the
foregoing is herein called the “Plans™);
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(vii) Contracts for Construction or Services. All rights of Guarantor and the Trust.

if any, under any contracts executed by any of them with any provider of goods or services
for or in connection with any construction undertaken on, or services performed or to be
performed in connection with, the Real Estate or the Improvements. including any
architect’s contract (all of the foregoing is herein referred to collectively as the "Contracts

for Coustruction”);

(ix) Contracts for Sale or Financing. Al rights of Guarantor and the Trust, if any,
as seller or borrower under any agreement, contract, understanding or arrangement pursuant
to which the Mortgagor has, with the prior written consent of the Mortgagee, obtained the
agreemen: of any Person to pay or disburse any money for the Mortgagor's sale (or

borrowing on the security) of the Collateral or any part thereof (all of the foregoing is
herein referréd to collectively as the "Contracts for Sale”); and

{x) Qthei Xyonerty. All other property or rights of Guarantor and the Trust of any
kind or character relzted to the Real Estate or the Improvements. and all proceeds (including
insurance and condemnatien proceeds) and products of any of the foregoing, including ail
proceeds of the conversion. v uether voluntary or involuntary, of any of the foregoing into
cash or liquidated claims. (All of the Real Estate and the Improvements, and any other
property constituting a portion of ‘a¢ Collateral which is real estate under applicable law, is
sometimes referred to collectively herein as the "Premises”.)

. COVENANTS ANDAGREEMENTS
OF MORTCAGOR

Further to secure the full, timely and proper p~yrnent and performance of the
Liabilities, the Mortgagor hereby covenants and agrees wid, and warrants to, the Mortgagee
as follows:

2.1. Payment of Liabilities. The Mortgagor agrees that ic v} nay, timely and in
the manner required in the appropriate documents or instriments, the prircipal of and interest
on the Note. and all other Liabilities (including fees and charges).

;99!:6(:86

2.2. Payment of Taxes. Except as provided below, the Mortgagor wiit p2y, at least
five business days before delinquent. all taxes and assessments, general or special, anrl any and
all levies, claims, charges, expenses and liens, ordinary or extraordinary, governmentai or
non-governmental, stattory or otherwise, due or to become due, that may be levied, assessed.
made, imposed or charged on or against the Collateral or any property used in connection
therewith, and will pay before due any tax or other charge on the interest or estate in lands
created or represented by this Mortgage or by any of the other Related Documents, whether
levied against the Mortgagor or the Mortgagee or otherwise, and will submit to the Mortgagee
upon request all receipts showing payment of all of such taxes, assessments and charges.
Guarantor shall have the right to contest any taxes, charges, or other sums levied. imposed,
assessed or claimed due by any federal, state and other governmental agency: provided
Guarantor proceeds diligently in good faith to contest such tax, charge or other sum, Guarantor
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shall establish such reserves as Mortgagee shall reasonably require to protect the Collateral,
and such contest shall not impair the validity or priority of the lien of this Mortgage on the
Collateral.

13 Ma . o v )
Ligns. Mortgagor shall (a) promptly repair. restore or rebuild the Improvements which may
become damaged or be destroyed: (b) keep the Premises in good condition and repair, without
waste, and free from mechanics' liens or other liens or claims for lien not expressly
subordinated to the liea hereof; (c) pay when due any indebtedness which may be secured by a
lien or charge on the Premises superior to the lien hereof, and upon request exhibit satisfactory
evidence of the discharge of such prior lien to Mortgagee; (d) complete within a reasonable
time any buidinug or buildings now or at any time in process of erection upon the Real Estate;
{e) comply witia =i! requirements of law, municipal ordinances, or restrictions of record with
respect to the Preirisvs and the use thereof: (f) make no alterations in the Premises; (g) suffer
or permit no change in‘he general nature of the occupancy of the Premises, without
Mornigagee's written coisea?; and (h) initiate or acquiesce in no zoning variation or reclas-
sification, without Mortgasce's written consent.

2.4. Insurance. Mortgagar chall keep the Goods, the Improvements and all other
Collateral insured against loss or daixags by fire and such other hazards as may be reasonably
requested by Mortgagee, including. but a limited to, all-risk property insurance covering,
without limitation, fire, extended coverage, vandalism and malicious mischief, in an amount
that is not less than the replacement cost of the lmpiovements and Goods without consideration
for depreciation, with an agreed upon value endorscment, insurance against business 9]
interruption and loss of rentals for such occurrences zad in such amounts as the Mortgagee 8
may require; insurance against flood if required by the Fedeal Disaster Protection Act of
1973, as amerded. and regulations issued thereunder: comurtensive general public liability
insurance, in an amouns satisfactory to Mortgagee; and, during construction, builder's
completed value risk insurance against "all risks of physical loss"™ (ir<iuding collapse and s |
transit coverage); and all other insurance commonly or, in the judgmer: v Morigagee, pru-
dently maintained by those whose business and use of real estate is simiiar 1 that of the
Mortgagor. Mortgagor shall further provide Mortgagee with insurance ceniticates evidencing
that the contractor secured by Mortgagor {0 perform general contracting work ca te Premises
has, in full force and effect, liability and worker's compensation insurance. All poli<ws of
insurance to be furnished hereunder shall be in forms. companies and amounts satisfacotv to
Mortgagee, with standard noncontributory mortgagee loss payee clauses attached to al policies
in favor of and in form satisfactory to Mortgages, including a provision requiring that the
coverage evidenced thereby shall not be terminated or materially modified without thirty (30)
days’ prior written notice to the Mortgagee. All policies shall further name Mortgagee as an
additional insured and as a lender loss payee. Mortgagor shall deliver all policies, including
additional and renewal policies, to Mortgagee, and, in the case of insurance about to expire,
shall deliver renewal policies not less than ten (10) days prior to their respective dates of
expiration. Mortgagor shall not take out separate insurance concurrent in form or contributing
in the event of loss with that required 1o be maintained hereunder unless Mortgagee is included
thereon under a standard mortgagee clause acceptable to Mortgagee. Mortgagor shail
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tmmediately notity Mortgagee whenever any such separate insurance is taken out and shall
promptly delivet to Mortgagee the policy or policies of such insurance.

2.5. Adjustment of Losses with Insurer and Application of Proceeds of Insurance.

(a)  Incase of loss or damage by fire or other casualty, Mortgagee is authorized
to (1) settle and adjust any claim under insurance policies which insure against such risks, or

(ii) allow Mortgagor to agree with the insurance company or companics on the amount to be
paid in regard to such loss. In either case, the Mortgagee is authorized to collect and issue a
receipt for any such insurance money. Subject to Section 2,5(b) below, at the option of the
Mortgagee, such insurance proceeds may be applied in the reduction of the Liabilities, whether
due or noi, v may be heid by the Mortgagee and used to reimburse Mortgagor for the cost of
the rebuilding or restoration of the Premises. In the event Mortgagee elects to apply the
insurance proceeds .n reduction or satisfaction of the Liabilities, such prepayment shall be
without penalty or premium to Mortgagor. Irrespective of whether such insurance proceeds
are used to reimburse Mo:tgagor for the cost of said rebuilding or restoration or not, and
irrespective of whether such insurance proceeds are or are not adequate for such purpose, the
Premises shall be so restored-or vebuilt so as to be of at least equal value and substantially the
same character as prior to such dimaje or destruction. If the cost of rebuilding. repairing or
restoring the Premises can reasonadiy te expected to exceed the sum of Fifty Thousand Dollars
($50,000.00), then the Mortgagor shall otzin Mortgagee's approval of plans and

specifications for such work before such work chall be commenced. In any case, where the
insurance proceeds are made available for retuilaing and restoration, such proceeds shall be
disbursed in the manner and under the conditions toat the Mortgagee may require and upon
Mortgagee being furnished with satisfactory evidence of the estimated cost of completion =
thereof and with architect’s certificates, waivers of lien, cuntractor's and subcontractors' sworn 8
statements and other evidence of cost and payments so tizat Moitgagee can verify that the
amounts disbursed from time to time are represented by completed and in place work and that
said work is free and clear of mechanics’ lien claims. If the estitaaied cost of completion
exceeds the amount of the insurance proceeds available, the Mortgagr immediately shall, on B |
written demand of the Mortgagee, deposit with the Mortgagee in cash the amount of such
estimated excess cost. No payment made prior to the final completion of the work shall exceed
ninety percent (90%) of the value of the work performed from time to time, a2 ¢ alk times the
undisbursed balance of such proceeds remaining in the hands of the disbursing p2.7y shall be at
least sufficient to pay for the cost of completion of the work free and clear of liens. Any
surplus which may remain after payment of such cost of building or restoration shall, at the
option of the Mortgagee, be applied on account of the Liabilities or be paid to any party
cntitlied thereto without interest.

(b)  Any provision of this Section 2.5 to the contrary notwithstanding, provided
that (i) the insurance carrier does not deny liability as to the insured and Mortgagor
demonstrates to Mortgagee's satisfaction that Mortgagor and Borrower have the financial
capacity (taking into account any projected receipts from the Premises and any proceeds from
applicable insurance policies) to fulfill their Liabilities and obligations under the Loan
Agreement, the Guaranty, the Note, this Mortgage and the other Related Documents during the
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process of rebuilding or restoration. (ii) no Default (as hereinafter defined) exists under this
Mortgage, (iii) the proceeds of such casualty insurance are used solely for rebuilding or
restoration and are sufficient to rebuild or restore the Premises as required hereunder (or
Mortgagor deposits any deficiency with Mortgagee or deposits a letter of credit or other
security satisfactory to Mortgagee in its absolute discretion to cover such deficiency), (iv) the
funds are released under escrow or construction funding arrangements satisfactory to
Mortgagee. (v) the rebuilding or restoration can in Mortgagees' judgment be expected to be
substantially completed within not more than six (6) months, and (vi) the casualty does not
occur during the last six (6) months of the term of the Loan Agreement, Mortgagee agrees to
make such insurance proceeds available, after deducting therefrom any expenses incurred in
the collection thereof, in accordance with the other provisions of this Section 2.5 for the
rebuilding or restoration of the Premises. Any excess proceeds remaining after completion of
the rebuilding o' restoration of the Premises may be retained by Mortgagee at its option, for
application agains” the Liabilities as set forth above or paid to any party entitied thereto,
without interest. Lt s<dition, provided that no Default exists under this Mortgage, any
proceeds of rent loss ¢t similar insurance shall be made available to Mortgagor to pay debt
service and operating experscs.

2.6. Stamp and Other Taies. If the Federal, or any state, county, local, municipal
or other, government or any subdivision of any thereof having jurisdiction, shall levy, assess

or charge any tax (excepting therefron #ry income tax on the Mortgagee's receipt of interest
payments on the principal portion of the indeb:=dness secured hereby), assessment or
imposition upon this Mortgage, the Liabilitivs. the Loan Agreement. the Note, the Guaranty or
any of the other Related Documents, the interest of the Mortgagee in the Collateral, or any of
the foregoing, or upon the Mortgagee by reason oi ¢: 2s holder of any of the foregoing, or
shall at any time or times require revenue stamps to be affixed to the Loan Agreement, the
Note, the Guaranty, this Mortgage, or any of the other Kelarzd Documents. the Mortgagor
shall pay all such taxes and stamps to or for the Mortgagee as théy become due and payable. If
any law or regulation is enacted or adopted permitting, authorizwy or requiring any tax.,
assessment or imposition to be levied. assessed or charged. which 17v-or regulation prohibits
the Mortgagor from paying the tax. assessment. stamp. or imposition to cr for the Mortgagee.
then all sums hereby secured shall become immediately due and payable ar the option of the
Mortgagee. Thereafier. if the Mortgagor fails to make payment of all such svzac within five
(5) days of the Mortgagee's demand therefor. such failure shall constitute 2 Defurii (herein-
after defined) hereunder and all sums secured hereby shatl become immediately due and
payable.

2.7. Effect of Extensions of Time. If the payment of the Liabilities or any part
thereof is extended or varied or if any part of any security for the payment of the Liabilities is

released or additional security is taken, all persons now or at any time hereafier liable therefor,
or interested in the Collateral, shail be held to assent to such extension, variation, or taking of
additional security or release, and their liability and the lien and all provisions hereof shall
continue in full force. the right of recourse against all such persons being expressly reserved
by the Mortgagee. notwithstanding such extension, variation. taking of additional security or
release.
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2.8. Recorded Instouments. The Mortgagor will promptly perform and observe, or
cause to be performed or observed, all of the terms, covenants and conditions of all instru-
ments of record affecting the Collateral, noncompliance with which would affect the security of
this Mortgage or impose any duty or obligation upon Mortgagor or other occupant of the
Premises. or any part thereof. and Mortgagor shall do or cause to be done all things necessary
to preserve intact and unimpaired any and all easements. appurtenances and other interests and
rights in favor of or constituting any portion of the Premises.

2.9. Morngagee's Performance of Defaulted Acts. In case of default herein,
Mortgagee may, but need not, make any payment or perform any act herein required of
Mortgagor in any form and manner deemed expedient. and may. but need not, make full or
partial paymeats of principal or interest on prior encumbrances, if any, and purchase.
discharge. comrromise or settle any tax lien or other prior lien or title or claim thereof, or
redeem from aiy ax sale or forfeiture affecting the Premises or consent to any tax or
assessment or curc any’ default of the Mortgagor as lessor under any of the Leases. All monies
paid for any of the puiprses herein authorized and all expenses paid or incurred in connecticn
therewith, including attorzeys' fees, and any other monies advanced by Mortgagee in regard to
any stamp tax or any Leases or t= protect the Premises and the lien hereof, shall be added to
the Liabilities. and shall become irisediately due and payable without notice and with interest
thereon at the Default Rate (as desinert in the Loan Agreement). Inaction of Mortgagee shall
never be considered as a waiver of any vight accruing to it on account of any Default on the
part of Mortgagor.

2.10. Mortgages's Reliance on Tax Dilis Mortgagee in making any payment
hereby authorized: (a) relating to taxes and assessrer:s, may do so according to any bill,
statement or estimate procured from the appropriate publie office without inquiry into the
accuracy of such bill, statement or estimate or into the validity of any tax, assessment, sale, L
forteiture, tax lien or title or claim thereof: or ¢(b) for the purcaas>, discharge, compromise or %
g

settlement of any other lien, may do so without inquiry as to the validity or amount of any
claim for lien which may be asserted.

2.11. Condemnation.,

(@)  Mortgagor hereby assigns, transfers and sets over unto. ¥
Mortgagee the entire proceeds of any award or any claim for damages for any c( n®
Premises taken or damaged under the power of eminent domain or by condemnatio? {he
“Condemnation Proceeds"). The Mortgagee may elect to apply the Condemnation
Proceeds upon or in reduction of the Liabilities, whether due or not, or make the
Condemnation Proceeds available for restoration or rebuilding of the Premises. In the
event Mortgagee clects to apply the Condemnation Proceeds in reduction or satisfaction
of the Liabilities. such prepayment shall be without penalty or premium to Mortgagor.
Irrespective of whether the Condemnation Proceeds are made avatlable for restoration or
rebuilding. and irrespective of whether the Condemnation Proceeds are adequate for such
purpose. the Premises shall be restored or rebuilt in accordance with plans and
specifications 1o be submitted to and approved by the Mortgagee. In the event the
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Condemnation Proceeds are made available for rebuilding or restoration, the
Condemnation Proceeds shall be disbursed in the manner and under the conditions that
the Mortgagee may require and paid out in the same manner as provided in_Section 2.5
hereof for the payment of insurance proceeds toward the cost of rebuilding or
restoration. In such event, if the estimated cost to complete rebuilding or restoration
exceeds the Condemnation Proceeds. Mortgagor immediately shall, on written demand of
the Mortgagee. deposit with the Mortgagee in cash the amount of such excess cost. Any
surplus which may remain (exclusive of funds provided directly by Mortgagor. which
shall be refunded to Mortgagor) after payment of such cost of building or restoration
shall. at the option of the Mortgagee, be applied on account of the Liabilities or be paid
to any pz:iv entitled thereto, without interest.

2.12._Aorigagee's Right of Inspection. Mortgagee shall have the right to inspect

the Premises at =) reasonable times and access thereto shall be permitted for that pur-
pose.

2.13. Coptinuing Triority. The Mortgagor will: pay such fees, taxes and
charges. execute and file (atche Mortgagor's expense) such financing statements. obtain
such acknowledgements or conients, notify such obligors or providers of services and
materials and do all such other acis ~nd things as the Mortgagee may from time to time
request [0 establish and maintain a valiy and perfected first and prior lien on and security
interest in the Collateral and to provide tor zayment to the Mortgagee directly of all cash
proceeds thereof, with the Mortgagee in poscassion of the Collateral to the extent it
requests; maintain its executive office and princiral place of business at all times at the
address shown above; keep all of its books and recocos refating to the Collateral on the
Premises or at such address; keep all tangible Collatezal on the Real Estate except as the
Mortgagee may otherwise consent in writing; make notatiors on its books and records
sufficient to enable the Mortgagee, as well as third parties, ic setermine the interest of
the Mortgagee hereunder; and not collect any Rents or the proceedz.of any of the Leases
or [ntangibles more than thirty (30) days before the same shall be duc and payable except
as the Mortgagee may otherwise consent in writing.

2.14. Liilitics. The Mortgagor will pay all utility charges incurred . c2tmection
with the Collateral and maintain all utility services available for use at the Premiscs.

2.15. Contract Maintenance: Other Agreements: [ eases.

(@  The Mortgagor will, for the benefit of the Mortgagee, fully and
promptly keep, observe, perform and satisfy each obligation, condition, covenant, and
restriction of the Mortgagor affecting the Premises or imposed on it under any agreement
between Morigagor and a third party relating to the Collateral or the Liabilities secured
hereby, including, without limitation. the Leases, the Contracts for Sale, the Contracts
for Construction and the Intangibles (collectively. the “Third Party Agreements"), so that
there will be no default thereunder and so that the Persons (other than the Mortgagor)
obligated thereon shall be and remain at all times obligated to perform for the benefit of
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the Mortgagee; and the Mortgagor will not permit to exist any condition, event or fact
which could allow or serve as a basis or justification for any such Person to avoid such
performance. Without the prior written consent of the Mortgagee, the Mortgagor shall
not (i) make or permit any termination or amendment of the rights of the Mortgagor
under any Third Party Agreement: (ii) collect rents or the proceeds of any Leases or
Intangibles more than thirty (30) days before the same shali be due and payable:

(iit) modify or amend any Leases, cancel or terminate the same or accept a surrender of
the leased premises; (iv) consent to the assignment or subletting of the whole or any
portion of any lessee’s interest under any Lease, or grant any options to renew: or (v) in
any other manner impair Mortgagee's rights and interest with respect to the Rents. The
Mortgagoes will (i) furnish Mortgagee, within ten (10) days after a request by Mortgagee
10 do $0, a vrritten statement containing the names of all lessees, terms of all Leases,
including th, spaces occupicd and the rentals payable thereunder: (ii) exercise within five
(5) days of any d.mand therefor by Mortgagee any right to request from the lessee under
any Lease a certilicar with respect to the status thereof: or (iii) not permit any Lease to
become subordinate t5 7av lien on the Premises without the prior writien consent of
Mortgagee and will itclude in each Lease a provision whereby the tenant thereunder
covenants that it will not sulcalinate its leasehold interest therein to any lien on the
Premises without the prior writtzn consent of Mortgagee. The Mortgagor shall promptly
deliver to the Mortgagee copies of any demands or notices of default received by the
Mortgagor in connection with any Third Party Agreement and allow the Mortgagee the
right, but not the obligation, to cure any such default. All security or other deposits, if
any, received from tenants under the Leases shall, to the extent required by applicabie
law or the Related Documents, be segregated and maintained in an account satisfactory to
the Mortgagee and in compliance with the law of the state where the Premises are located
and with an institution satisfactory to the Mortgagee.

shall be construed to obligate Morigagee, expressly or by implication, to perform any of
the covenants of Mortgagor as landlord under any of the Leases assizned to Mortgagee
or to pay any sum of money or damages therein provided to be paid Ly tiiz landlord, cach
and all of which covenants and payments Mortgagor agrees to perform and zay. Unless
waived by Mortgagee. each of the Leases shall have a subordination provision iz form
and substance reasonably satisfactory to Mortgagee, subordinating the interest 1 toe
tenants under the Leases to this Mortgage. and all renewals, modifications,
consolidations, replacements and extensions hereof and shall have attornment and
noncancellation clauses in form and substance reasonably satisfactory to Mortgagee.
Until all of the Liabilities and other sums sccured by this Mortgage are paid in full,
Mortgagee reserves the right to require that any Lease be made either superior to or
inferior to the lien of this Morigage.

&

(b)  Nothing in this Mortgage or in any of the cther Related Documents é
&
=}

(¢)  Inthe event of the enforcement by Mortgagee of the remedies
provided for by law or by this Mortgage, the lessee under each Lease shall atiorn to any
person succeeding to the interest of Mortgagor as a result of such enforcement and shall
recognize such successor in interest as landlord under such Lease without change in the
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terms or other provisions thereof; provided. however. that said successor in interest shall
not be bound by any payment of rent or additional rent for more than one month in
advance, and shall not be bound by any amendment or modification to any Lease made
without the consent of Mortgagee or said successor in interest. Each lessee. upon
request by said successor in interest, shall execute and deliver an instrument or
instruments confirming such attornment.

2.16. Notify the Mortgagee of Default. The Mortgagor shall notify the

Mortgagee in writing forthwith upon learning of the occurrence of any Default
hereunder. which notice shall describe such Default and the steps being taken by the
Mortgage with respect thereto.

2.17( Rustrictions on Transfers: Assignments: Future Leases.

(a)- ~The Mortgagor shail not. without first obtaining the express
written consent of Morrgagee:

(i) cree, effect or consent to or suffer or permit any conveyance,
sale. assignment, transfir, Lien, pledge. mortgage, security interest or other
encumbrance or alienation 0f the Premises or any part thereof, or interest therein;
or

(i) create, effect or consent to, or suffer or permit, any sale,
assignment, transfer, lien, pledge, mongase, security interest or other
enctumbrance or alienation of all or any po:rdon of the beneficial interest in, or
power of direction over, the Trust:

in each case whether any such conveyance, sale, transfer. lien, pledge, mortgage,
security interest, encumbrance or alienation is effected directly, itdirectly, voluntarily or
mvoluntarily, by operation of law or otherwise: provided, that the foregoing provisions
of this Section 2.17(a) shall not apply (A) to the lien of this Mortgage ¢ any lien created
pursuant to the other Related Documents or (B) to the lien of current taxes an!
assessments not yet due and payable.

LSIE6ER6

(b}  The Mortgagor shail not cause or permit any Rents, Leases,
Contracts for Sale or other contracts relaing to the Premises to be assigned, transferred,
conveyed, pledged or disposed of to any party other than the Mortgagee without first
obraining the express written consent of the Mortgagee to any such assignment or permit
any such assignment 1o occur by operation of law.

(c)  The Mortgagor shall not cause or permit all or any portion of or
interest in the Premises or the Improvements 1o be leased (that word having the same
meaning for purposes hereof as it does in the law of landlord and tenant) directly or
indirectly to any Person, except with the prior written consent of the Mortgagee and, if
granted, under Leases approved in writing by the Mortgagee.
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2.18. Assignment of Leases and Rents and Collections.

ta} Al of the Mortgagor's interest in and rights under the Leases now
existing or hereatter entered into, and all of the Rents, whether now due, past due, or to
become due, and including all prepaid rents and security deposits, and all other amounts
due with respect to any of the other Collateral, are hereby absolutely, presently and
unconditionally assigned and conveyed to the Mortgagee to be applied by the Mortgagee
in payment of the Liabilities and all other sums payable under this Mortgage. Prior 10
the occurrence of any monetary Default, the Mortgagor shall have a license to collect and
reccive all Rents and other amounts, which license shall be terminated at the sole option
of the Mortgagee, without regard to the adequacy of its security hereunder and without
notice 12 or demand upon the Mortgagor, upon the occurrence of any Default. Itis
understood and agreed that neither the foregoing assignment to the Mortgagee nor the
exercise by the fortgagee of any of its rights or remedies under Article IT hereof shail be
deemed to make s Mortgagee a "mortgagee-in-possession” or otherwise responsible or
liable in any manner wich respect to the Collateral or the use, occupancy, enjoyment or
any portion thereof. unicss and until the Mortgagee. in person or by agent, assumes
actual possession thereof. (Nor chall appointment of a receiver for the Coilateral by any
court at the request of the Murtg2gae or by agreement with the Mortgagor, or the
entering into possession of any part of the Collateral by such receiver, be deemed to
make the Mortgagee a mortgagee-iiz-possession or otherwise responsible or liable in any
manner with respect to the Collateral o¢ 2a= use, occupancy, enjoyment or operation of
all or any portion thereof. Upon the occurrixe of any Default, this shall constitute a
direction to and full authority to each lessee uadcr any Leases, each guarantor of any of
the Leases and any other Person obligated unde: 7ay. of the Collateral to pay all Rents
and other amounts to the Mortgagee without proof ci rlie Default relied upon. The
Mortgagor hereby irrevocably authorizes each such Pessun-to rely upon and comply with
any notice or demand by the Mortgagee for the payment to ¢ Mortgagee of any Rents
and other amounts due or to become due.

(b)  The Mortgagor shall apply the Rents and othe: amounts to the
payment of all necessary and reasonable operating costs and expenses ¢f tiae Coliateral,
debt service on the Liabilities and otherwise in compiiance with the provisions of this
Mortgage.

LGILEERS

(c)  The Mortgagor shall at all times fully perform the obligations of
the lessor under all Leases. The Mortgagor shall at any time or from time to time, upon
request of the Mortgagee, transfer and assign to the Mortgagee in such form as may be
satisfactorv to the Mortgagee, the Mortgagor's interest in the Leases. subject to and upon
the condition, however. that prior to the occurrence of any Default hereunder, the
Mortgagor shall have a license to collect and receive all Rents under such Leases upon
accrual, but not prior thereto, as set forth in paragraph (a) above.

RPSIO24S CHI -14-




e R e e e s alecy s

UNOFFICIAL COPY



UNOFFICIAL COPY

@)  The Mortgagee shall have the right to assign the Mortgagee's
right. title and interest in any Leases to any subsequent holder of this Mortgagee or any
participating interest therein or to any Person acquiring title to all or any part of the
Collateral through foreclosure or otherwise. Any subsequent assignee shall have all the
rights and powers herein provided to the Mortgagee. Upon the occurrence of any
Defauit. the Mortgagee shall have the right to execute new leases of any part of the
Collateral. including leases that extend beyond the term of this Mortgage. The
Mortgagee shall have the authority, as the Mortgagor's attorney-in-fact, such authority
being coupled with an interest and irrevocable, 1o sign the name of the Mortgagor and to
bind the Mortgagor on ali papers and documents relating to the operation, leasing and
maintenance of the Collateral.

2.19Hazardous Materials. The Premises and its present use comply. and at all
times shall coriply, with all Federal. state and local statutes. laws, ordinances, codes,
ruies, regulationt, crders or decrees regulating, relating to or imposing liability or
standards of conduct concerning, any Hazardous Material now, or at any time hereafter,
in effect, including wicaout limitation, the Comprehensive Environmental Response,
Compensation and Liability A<t the Resource Conservation and Recovery Act and any
so-called "Superfund” or “Superiien” Jaw all as amended or bereafter amended (all of the
foregoing arc hercinafter called Ui “Snvironmental Laws”). Neither the Mortgagor nor,
to the knowledge of Mortgagor. any oth:r Person has ever caused or permitied any
Hazardous Material (hereinafter defined) o be generated or disposed of on, under or at
the Premises or the Real Estate or any part tnervof or any other real property legally or
beneficially owned (or any interest or estate in ¢e21 property which is owned) or operated
by the Mortgagor (including, without limitation, oy nroperty owned by a land trust t+~
beneficial interest in which is owned in whole or in p2it by the Mortgagor) and to the
best of Mortgagor's knowledge, no such real property n7scver been used (whether by
the Mortgagor or by any other Person) as (i) a dump site or oerraanent storage site for
any Hazardous Material or (ii) a temporary storage site for Haza:dous Material. %
. |

Mortgagor hereby covenants that it will not use, generate, mauufzcture, produce.
store, release, discharge, or dispose of on, umler or about the Premises or traxsport to or
from the Premises any Hazardous Materials or allow any other person or entitv 1 do so.

In the cvent that any investigation, site monitoring, containment, clean-up.,
removal, restoration or other remedial work of any kind or nature (the "Remedial
Work™) i required by any of the Environmental Laws in connection with, the current or
future presence, suspected presence, release or suspected release of any Hazardous
Materials in or about the air, soil, ground water, surface water or soil vapor at, on,
about, under or within the Premises (or any portion thereof), Mortgagor shall within
thirty (30) days after written demand for performance thereof by Mortgagee (or such
shorter period of time as may be required under any of the Environmental Laws),
commence and thereafter diligently prosecute to completion. all the Remedial Work.
The Remedial Work shall be performed by contractors approved in advance by
Mortgagee. and under the supervision of a consulting engineer approved by Mortgagee.
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All costs and expenses of the Remedial Work shall be paid by Mortgagor including,
without limitation, Mortgagee's reasonable attorneys’ fees. paralegal fees and costs
incurred in connection with monitoring or review of the Remedial Work. In the event
Mortgagor shall fail 1o timely prosecute 1o completion the Remedial Work. Mortgagee
may. but shall not be required to. cause the Remedial Work to be performed and ali costs
and expenses thereof, or incurred in connection therewith. shall become part of the
Liabilities.

The Mortgagor hereby indemnifies the Mortgagee and agrees to hold the
Mortgagee harmiess from and against any and all losses, liabilities, damages, injuries,
costs. exnenses and claims of any and every kind whatsoever paid, incurred or suffered
by. or-asscrted against, the Mortgagee for, with respect to, or as a direct or indirect
result of,‘thz presence on or under, or the escape, seepage, leakage, spillage, discharge,
emission or r7ie:se from the Premises or the Real Estate or any other real property
owned or operated by the Mortgagor of any Hazardous Material (including, without
lirnitation, any losse<, liabilities. damages, injuries, costs, expenses or claims asserted or
arising under any of t< Environmental Laws, regardless of whether or not caused by, or
within the control of, the M.citgagor). This indemnity shall survive the reconveyance or
release of the lien of this Mortzags, the extinguishment of the lien by foreclosure or
action and reconveyance or extizguishment, or the delivery of a deed in lieu of
foreclosure.

For purposes of this Mortgage. "Hazardous Material™ means and includes (i) any
crude oil, asbestos. PCBs or dioxins. or insulation or other material composed of or
containing asbestos, PCBs or dioxins, or (ii) any hazardous, toxic or dangerous or
radioactive waste, substance or material defined as a2 in (or for purposes of) any of the
Environmental Laws.

2.20. Reserve for Taxes, Assessments and Insurance: ~ifpon the request of
Mortgagee after the occurrence of a Default, the Mortgagor covzna:uts and agrees to pay
to the Mortgagee (or as directed by Mortgagee, to a Depository) monthly until the Note
and all of the other Liabilities have been paid in full, in addition to the mezthly payments
of principal and interest under the terms of the Note and concurrently therev ith monthly
until the Note is fully paid, a sum equal to taxes and assessments next due ugco e
Premises (all as estimated by the Mortgagee) and the premiums that will next become due
and payable on policies of fire, rental value and other insurance covering the Preniises
required under the terms of this Mortgage, divided by the number of months to elapse
before one month prior to the date when such taxes, assessments and insurance premiums
will become due and payable, such sums to be held by the Mortgagee or the Depository,
if any, without interest accruing thereon, to pay each of the said items.

All payments described above in this Section 2,20 shall be paid by the Mortgagor
each month in a single payment to be applied by the Mortgagee or the Depository, if any.
to the foregoing items in such order as the Mongagee shall elect in its sole discretion.
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The Mortgagor shall also pay to the Mortgagee, at least 30 days prior to the due
date of any taxes. assessments or insurance premiums levied on. against or with respect
to the Premises, such additional amount as may be necessary to provide the Mortgagee or
the Depository. if any, with sufficient funds to pay any such tax, assessment and insur-
ance premiums under this Section 2.20 at least 30 days in advance of the due date
thereof. The Mortgagor's failure timely to make any payments required under this
Section 2,20 shall be a Default under this Mortgage.

The Mortgagee or the Depository, if any, shall. within twenty (20) days of receipt
from the Mortgagor of a written request therefor together with such supporting
documentation as the Mortgagee may reasonably require (including. without limitation,
official @x-uills or statements for insurance premiums), Cause proper amounts to be
withdrawn fron the applicable depository account and paid directly to the appropriate tax
collecting authzairy or insurer. Even though the Mortgagor may have made all
appropriate paymenis to the Mortgagee or the Depository, if any. as required by this
Mortgage. the Mortgz4or shall nevertheless have full and sole responsibility at all times
1o cause all taxes, asscasments and insurance premiums to be fuily and timely paid, and
the Mortgagee or any Depociiesy shall have no responsibility or obligation of any kind
with respect thereto except with iespect to payments required to be made by the
Mortgagor hereunder for which tir iviortgagee or the Depository, if any, has received
funds to cover such payments in full 2ad a?! statements, invoices, reports or other
materials necessary to make such paymea's, all not less than thirty (30) days prior to the
deadline for any such payment. If at any tinie tthe funds so held by the Mortgagee shall
be insufficient to cover the full amount of all tacer, assessments and insurance premiums
then accrued (as estimated by the Mortgagee) witl. rcspect to the then-current twelve-
month period. the Mortgagor shall, within ten (10) days after receipt of notice thereof
from the Mortgagee or the Depository, if any, deposit witli the Mortgagee or the
Depository. if any, such additional funds as may be necessay tc remove the deficiency.
Failure to do so within such 10-day period shall be a Default hercunder and all sums
herehy secured shail immediately become due and payable at the opaea of the
Mortgagee. In the event of a Default hereunder or if the Premises arc seld under
foreclosure or are otherwise acquired by the Mortgagee. accumulations uader this Sec-
tion 2.20 may be applied to the Liabilities in such order of application as thx Martgagee
may clect in its sole discretion. Any Depository hereunder shail not be liable {or 2y act
or omission performed in good faith or pursuant to the direction of any party hereto, but
shall be liable oniy for its gross negligence or willful misconduct.

LE9E6E86

2.21. Governmental Requirements: Utilities. The Mortgagor will at all times
fully comply with, and cause the Collateral and the use and condition thereof fully to

comply with, all federal, state, county. municipal, local and other governmental statutes,
ordinances. requirements, regulations, rules, orders and decrees of any kind whatsoever
that apply or relate to the Mortgagor or the Collateral or the use thereof, and will
observe and comply with all conditions and requirements necessary 1o preserve and
extend any and all rights, licenses. permits, privileges, franchises and concessions
(including, without limitation, those relating to land use and development, landmark
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preservation, construction, #ccess, water rights and use. noise and pollution) which are
applicable to the Mortgagor or have been granted for the Collatera! or the use thereof.
The Mortgagor will pay all utility charges incurred in connection with the Collateral and
maintain all utility services available for use at the Premises.

Il. DEFAULT. REMEDIES

3 1. Defaults. Each of the following shall constitute a default ("Default”)
hereunder:

(a)  The occurrence of an Event of Default under the terms and
provisions.of the Loan Agreement or under the Guaranty: or

0! Non-compliance by Trustee, Borrower or Guarantor with, or
failure by Truste?. Guarantor or Borrower to pay or perform, any obligation, covenant.
condition or agreemezt contained herein or in the Loan Agreement, or in the Note, or in
the Guaranty, or in any other Related Document (other than any non-compliance or
fatlure which constitutes a 2&f.ult under Section 3.1(a) or 3.1(5)) and continuance of such
non-compliance or failure for threc (3) days after the occurrence thereof with respect to
any monetary default under this 1fitgage. the Loan Agreement, the Note, the Guaranty
or any other Related Document. or 1ot fifteen (15) days after written notice thereof to the
Mortgagor from the Mortgagee with resjxct to any non-monetary default under this
Mortgage, the Loan Agreement, the Guaraity. the Note or any other Related Document;
or

{c) Any representation or warranty mare by or on behalf of Mortgagor to
Mortgagee contained herein shall prove to have been £2:5¢ or misleading as of the time
such representation or warranty was made and Mortgagee (1otitizs Mortgagor thereof in %
-~

writing; or

(d) A default by the Mortgagor occurs under the 1emmws of any of the
Leases or under any other Third Party Agreement and any such default coriinues for
more than the applicable period of grace, if any. therein set forth; or

(e)  The occurrence of any of the following: (i) the Mortgagor,
Guarantor, Borrower or any other guarantor of the Liabilities shall file a petition secking
relief under the United States Bankruptcy Code, 11 U.S.C. § 101 et seq. (the
"Bankruptcy Code”) or any similar law, state or Federal, whether now or hereafter
existing. or any answer admitting insolvency or inability to pay its debts. or fail 10 obtain
a vacation or stay of involuntary proceedings within forty-five (45) days, as hereinafier
provided; or (ii) an order for reiief shall be entered in an involuntary case against the
Mortgagor, Borrower, Guarantor, or any other guarantor, or a trustee or a receiver shall
be appointed for the Mortgagor. Borrower., Guarantor or any other guarantor of the
Liabilities. or for all of the property of Mortgagor. Borrower, Guaramor, or any other
guarantor of the Liabilities. or the major part thereof. in any involuntary proceeding, or
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any court shall have taken jurisdiction of the property of the Mortgagor. Borrower,
Guarantor. or any other guarantor of the Liabilities, or the major part thereof. in any
voluntary or involuntary proceeding for the reorganization. dissolution. liguidation or
winding up of the Mortgagor, Borrower. Guarantor or any other guarantor of the
Liabilities, and such trustee or receiver shall not be discharged or such jurisdiction
relinquished or vacated or stayed on appeal or otherwise stayed within forty-five (45)
days. or (iii) the Mortgagor, Borrower, Guarantor, or any other guarantor of the
Liabilities, shall make an assignment for the benefit of creditors, or shall admit in writing
its inability to pay its debts gencrally as they become due, or shall consent to the
appointment of a receiver or trustee or liquidator of all or a major part of its property: or
{iv) the Wlortgagor. Borrower. Guarantor or any other guarantor of the Liabilities is
formally charged under a Federal or state law, tfor which forfeiture of the Premises is a

potential pcnelty: or

3.2. Accojesstion. Upon the occurrence of any Default, the entire indebtedness
evidenced by the Lcar, Agreement. the Note, the Guaranty, and all other Liabilities,
together with interest thercon at the Default Rate (as defined in the Loan Agresment)
shall, notwithstanding any mcovisions of the Loan Agreement, the Note, the Guaranty or
the other Related Documents, ‘at oace, at the option of the Mortgagee, become
immediately due and payable witiior.t demand or notice of any kind to the Mortgagor or
any other Person. Further, in the e 27 Mortgagee shall be or become entitled 1o, or
shall, accelerate the indebtedness secured bsisby, Mortgagee shall have the right, at
Mortgagor's expense, to conduct an envircnmantal audit, review and assessment of the
Premises and Mortgagor hereby consents to Morigagee and its representatives entering
upon the Premises for such purpose. The scope Of sich environmental audit, review and
assessment shall be determined by Mortgagee.

3.3. Foreclosure: Expense of Litigation. Upon the-occutrence of any Default,
Mortgagee shall have the right immediately to foreclose this Mo:irgage. In any civil

action to foreclose the lien hereof, there shali be allowed and inchaicd as Liabilities in
the order or judgment for sale all expenditures and expenses which may be paid or
incurred by or on behalf of Mortgagee for attorneys' fees, appraiser's fecs, cutlays for
documentary and expert evidence, stenographers' charges, publication cosis <u7 costs
(which may be estimated as to items to be expenxied after entry of the order or puigment)
of procuring ali such abstracts of title, title searches and examinations, title insurance
policies, Torrens certificates, and similar data and assurances with respect to title as
Mortgagee may deem reasonably necessary ¢ither to prosecute such civil actions or 1o
evidence to bidders at any sale which may be held pursuant to such order or judgment the
true condition of the title to or the value of the Collateral. All expenditures and expenses
of the nature in this Section 3.3 mentioned. and such expenses and fees as may be
incurred in the protection of the Collateral and maintenance of the lien of this Mortgage.
including the fees of any attorney employed by Mortgagee in any litigation or proceeding
affecting this Mortgage. the Loan Agreement. the Note. the Guaranty or the other
Liabilities, including probate, bankruptcy and appellate proceedings, or in preparation
for the commencement or defense of any proceeding of threatened civil actions or
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proceeding shall be immediately due and payable by Mortgagor. with interest thereon at
the Default Rate, and shall be secured by this Mortgage.

3.4. Application of Proceeds of Foreclosure Sale. The proceeds of any
foreclosure sale of the Premises shall be distributed and applied in the following order of
priority: first, on account of all costs and expenses incident to the foreclosure
proceedings. including all such items as are mentioned in Section 3.3 hereof: second. all
other items which may under the terms hereof constitute Liabilities other than the
Liabilities evidenced by the Note, with interest thereon as herein provided: third, all
principal and interest remaining unpaid on the Note: and fourth, any overplus to
Mortgassi. its successors or assigns, as their rights may appear.

3.5. Arnoinument of Receiver. Upon. or at any time after the filing of a
complaint to-ioriclose this Mortgage, upon written notice to Mortgagor, the court in
which such compiaiii is filed may appoint a receiver of the Premises. Such appointment
may be made either deiore or after sale, without regard to the solvency or insolverky of
Mortgagor at the time of spplication for such receiver and without regard to the then
value of the Premises or whither the same shall be then occupied as a homestead or not
and the Mortgagee hereunder ¢r auy holder of the Loan Agreement and the Note may be
appointed as such receiver. Such re.eiver shall have power to collect the rents, issues
and profits of the Premises during the pondency of such foreclosure suit and during the
full statutory period of redemption, whether there be redemption or not, as well as
during any further times when Mortgagor. excent for the intervention of such receiver,
would be entitied to collect such rents, issues 2:¢l profits, and all other powers which
may be necessary or are usual in such cases for tiie protection, possession, control,
management and operation of the Premises during tiv: vhole of said period. The court
from time to time may authorize the receiver to apply the r<i income in his hands in
payment in whole or in part of: (a) the Liabilities, or by any judgment or order
foreclosing this Mortgage, or any tax, special assessment or ober lien which may be or
become superior to the lien hereof or of such decree, provided suci: application is made
prior to foreclosure sale; and (b) the deficiency in case of a sale and deticiency.

3.6. Mortgagee's Right of Possession in Case of Defaul. In any case @ which

under the provisions of this Mortgage, Mortgagee has a right to institute foreclosure
proceedings. whether before or after the Liabilities secured hereby are declared w0 ¢
immediately due, or whether before or after the institution of legal procecdings to
foreclose the lien hereof or before or after sale thereunder, forthwith, upon demand of
Mortgagee, Mortgagor shall surrender to Mortgagee and Mortgagee shall be entitled to
take actual possession of the Premises or any part thereof personally, or by its agents or
attorneys, as for condition broken. In such event Mortgagee in its discretion may, in
accordance with law, enter upon and take and maintain possession of all or any part of
the Premises, together with all documents, books, records, papers and accounts of
Mortgagor or then owner of the Premises relating thereto, and may exclude Mortgagor,
its agents or servants, wholly therefrom and may as atiorney in fact or agent of
Mortgagor. or in its own name as Mortgagee and under the powers herein granted, hold.

LSILGES6

RPSWO24S CHI -20-

——




UNOFFICIAL COPY

wrd

EX S




UNOFFICIAL COPY

operate. manage and control the Premises and conduct the business, if any. thereof,
either personally or by its agents. and with tull power to use such measures, legal or
equitable. as in 1ts discretion or in the discretion of its successors or assigns may be
deemed proper or necessary 1o enforce the payment or security of the avails, rents,
issues, and profits of the Premises, including actions for the recovery of rent, actions in
forcible detainer and actions in distress for rent, and with full power to: () cancel or
terminate any Lease or sublease for any cause or on any ground which would entitle
Mortgagor to cancel the same: (b) elect to disaffirm any Lease or subiease which is then
subordinate to the lien hereof: (c) extend or modify any Leases ani to make new Leases.
which extensions, modifications and new Leases may provide for terms to expire, or for
options < lessees to extend or renew terms to expire, beyond the maturity date of
Liabilities 2nd beyond the date of the issuance of a deed or deeds to a purchaser or pur-
chasers at « fureclosure sale. it being understood and agreed that any such Leases, and
the options ¢¢ eiher such provisions to be contained therein, shall be binding upon
Mortgagor and a!l zersons whose interests in the Premises are subject to the lien hereof
ard upon the purchuser or purchasers at any foreclosure sale. notwithstanding any
redemption from a foreclssure of this Mortgage. discharge of the Liabilities. satisfaction
of any foreclosure decree. ¢r issuance of any certificate of sale or deed 10 any purchaser:
(d) make all necessary or proger repairs. decorating. renewals, replacements, alterations.
additions, betterments and improveraents to the Premises as Mortgagee may deem
appropriate; (¢) insure and reinsure the same and all risks incidental to Mortgagee's
possession, operation and management ther=of; and (f) receive ail of such Rents and
proceeds, hereby granting full power and sutharity to exercise each and every of the
rights, privileges and powers herein granted at 2:iy and all times hereafter, without prior
notice to Mortgagor.

3.7. Application of Income Received by Morgage;- Mortgagee, in the exercise’
of the rights and powers conferred herein, shall have full pow<r to use and apply the

Rents and proceeds of the Premises to the payment of or on accoent of the following, in
such order as Mortgagee may reasonzbly determine:

(@)  to the payment of the operating expenses of the Premises, including
the cost to manage and lease the Premises (which shall include appropriate curpensation
to Mortgagee and its agent or agents, if management be delegated to an agem or-agents).
establishing claims for damages. if any. and prémiums on insurance hereinabove
authorized;

(b) o the payment of taxes and special assessments now due or which
may hereafter become due on the Premises:

{¢) 1o the payment of all repairs, replacements. alterations. additions,
betterments. and improvements of the Premises and of placing the Premises in such
condition as will, in the judgment of Mortgagee. make it readily marketable and rentable;
and
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(d)  tothe payinent of any of the Liabilities or any deficiency which
may result from any foreclosure sale.

3.8. Performance of Third Party Agreements. The Mortgagee may. in its sole
discretion at any time after the occurrence of a Default ¢or prior thereto if so provided
elsewhere in this Mortgage). notify any Person obligated to the Mortgagor under or with
respect to any Third Party Agreements of the existence of a Default, require that
performance be made directly to the Mortgagee at the Mortgagor's expense, advance
such sums as are necessary or appropriate to satisfy the Mortgagor's obligations
thereunder and exercise, on behalf of the Mortgagor, any and all rights of the Mortgagor
under the Third Party Agreements as the Mortgagee, in its sole discretion. deems
necessary oz appropriate; and the Mortgagor agrees to cooperate with the Mortgagee in
all ways reiscnably requested by the Mortgagee (including the giving of any notices
requested by: or ioining in any notices given by, the Mortgagee) to accomplish the
foregoing.

3.9.  Relief froni Automatic Stay. Mortgagor hereby agrees that, in
consideration of the recitais and mutual covenants contained herein, and for other good
and valuable consideration, in fuding the forbearance of Mortgagee from excrcising its
rights and remedies otherwise avitlzble to it under the Loan Agreement, the Note, the
Guaranty, this Mortgage and the othier Pelated Documents, the receipt and sufficiency of
which are hereby acknowledged, in the event Mortgagor. Guarantor or Borrower shall
(i) file with any bankruptcy court of competent jurisdiction or be the subject of any
petition under the Bankruptcy Code. (ii) be the-subject of any order for relief issued
under the Bankruptcy Code. (iii) file or be the subiccr of any petition seeking any
reorganization, arrangement, composition. readjusunén, liquidation, dissolution, or
similar relief under any present or future federal or siate ani-or law relating to
bankruptcy, insolvency, or other relief for debtors, (iv} have ssught or consented to or
acquiesced in the appointment of any trustee. receiver, conser vator, or liquidator, or
(v) be the subject of any order, judgment, or decree entered by any court of competert
jurisdiction approving a petition filed against such party for any reorganization,
arrangement, composition, readjustment, liquidation, dissolution, or simiiar relief under
any present or future federal or state act or law relating to bankruptey, insuwvercy, or
relief for debtors. then, subject to court approval. Mortgagee shall thereupon te <atitled
and Mortgagor irrevocably consents to relief from any automatic stay imposed by
Section 362 of the Bankruptcy Code, or otherwise. on or against the exercise of the
rights and remedies otherwise available to Mortgagee as provided in the Loan
Agreement, the Note, the Guaranty, this Mortgage and the other Related Documents and
as otherwise provided by law, and Mortgagor hereby irrevocably waives its right to
obiect 1o such relief.

L8IL6ER5

3.10. Rights Cumulative. No right. power or remedy herein conferred upon or
reserved to Mortgagee is interded to be exclusive of any other right. power or remedy.
and each right, power and remedy herein conferred upon the Mortgagee is cumulative
and in addition to every other right. power or remedy. express or implied, given now or
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hereafter existing, at law or in equity, and each and every right, power and remedy
herein set forth or otherwise so existing may be exercised from time to time as often and
in such order as may be deemed expedient by the Mortgagee, and the exercise or the
beginning of the exercise of one right. power or remedy shall not be 2 waiver of the right
1o exercise at the same time or thereafter any other right, power or remedy. and no delay
or omission of the Mortgagee in the exercise of any right, power or remedy accruing
hereunder or arising otherwise shall impair any such right, power or remedy, or be
construed to be a waiver of any Default or acquiescence therein.

IV.GENERAL
4.1. Rsleasc upon Payment and Discharge of Morigagor's Obligations.

Mortgagee shall c2lease this Mortgage and the lien thereof by proper instrument upon
payment and dischirgn of the Liabilities and upon payment of $200.00 documentation fee
to Mortgagee for the execution of such refease.

4.2. Giving of Noiics. Any notice, demand or other communication required or
permitted hereunder shall be ir wr.ting and shall be deemed to be given if and when
personally delivered, or on the secord business day after being deposited in the United
States registered or certified mail, postage prepaid, and (i) if to the Borrower or
Guarantor, addressed to it at the addrese showm above; (ii} if to the Land Trustee,
addressed 10 it at its address shown above; and {iii) if to the Mortgagee, addressed to it at
its address shown above, or at such other place 45 any party hereto may by notice in
writing designate as a place for service of notice, shail constitute service of notice
hereunder.

4.3. Waiver of Notice. No action for the enforcen:#ar Of the lien or of any
provision hereof shall be subject 10 any defense which would 1ot be good and available
to the party interposing same in an action at law upon the Liabilitie: hereby secured.

4.4. Waiver of Statutory Rights. Mortgagor shall not apply for «r ayail itself of

any appraisal, valuation, stay, extension or exemption laws, or any so-callicu
"Moratorium Laws,” now existing or hereatter enacted. in order to prevent oy ander the
enforcement or foreclosure of this Mortgage, but hereby waives the benefit of suchiaws.
Mortgagor, for itself, and all who may claim through or under it. waives any and all
right to have the property and estates comprising the Collateral marshalled upon any
foreclosure of the lien hereof and agrees that any court having jurisdiction to foreclose
such lien may order the Collateral soid as an entirety. Mortgagor does hereby expressly
waive any and all rights of redemption from any order, judgment or decree of
foreclosure of this Mortgage on behalf of Mortgagor and cach and every person
acquiring any interest in or title to the Collateral subsequent to the date of this Mortgage.
Mortgagor does hereby further expressly waive, to the extent now or hereafter permitted
by law. all rights of reinstatement of this Mortgage pursuant to Section 1602 of the
Hlinois Mortgage Foreclosure Law, 735ILCS 5/15 1101 g1 scq. (the "Act”).
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3.5. Compliance with Illinois Morigage Foreclosure Law. In the event that any

provision of this Mortgage shall be inconsistent with any provision of the Act, the
provisions of the Act shall take precedence over the provisions of this Mortgage, but
shal} not invalidate or render unenforceable any other provision of this Mortgage that can
be construed in a manner consistent with the Act. If any provision of this Mortgage shall
grant ¢o Mortgagee any rights or remedies upon any Detault by the Mortgagor which are
more limited than the rights that would otherwise be vested in Mortgagee under the Act
in the absence of said provision. Mortgagee shall be vested with the rights granted in the
Act to the full extent permitted by law. Without limiting the generality of the foregoing,
all expenses incurred by Mortgagee to the extent reimbursable under Sections 1510 or
1512 of the Act, whether incurred before or after any decree or judgment of foreclosure,
and whetivec enumerated in _Section 2.6 of this Mortgage. shall be added to the
Liabilities secured by this Mortgage or by the judgment of foreclosure.

4.6. Secui Agreement: Fixture Filing. In the event of a Default under this
Mortgage, the Morig=gee, pursuant to the appropriate provisions of the UCC, shall have
the option of proceediig as to both real property and personal property in accordance
with its rights and remedics widh respect to the real property, in which event the default
provisions of the UCC shall notapply. The parties agree that, in the event the
Mortgagee shall elect to praceed iy respect to the personal property Collateral securing
the Liabilities separately from the rezi rreperty, ten (10) days notice of the sale of the
personal property Collateral shall be reaionable notice. The reasonable expenses of
retaking. holding, preparing for sale, selling and the like incurred by the Mortgagee shall
include, but not be limited to. reasonable attoracys” fees and legal expenses incurred by
Mortgagee. The Mortgagor agrees that, withou' 1% written consent of the Mortgagee,
the Mortgagor will not remove or permit to be remove4 from the Premises any of the
Goods or other personal property or fixtures securing ttc Liabilities except that so long
as no Default has occurred and is continuing. Mortgagor snall be permitted to sell or
otherwise dispose of such property when obsolete, worn out, ipsiequate, unserviceable
or unnecessary for use in the operation of the Premises, upon replaciag the same or
substituting for the same other property at least equal in value to the instial value to that
disposed of and in such a manner so that said other property shall be suojers to the
security interest created hereby and so that the security interest of the Motteaze: shall
always be perfected and first in priority. it being expressly understood and agr.e7 that all
replacements, substitutions and additions to the property securing the Liabilities cha'! be
and become immediately subject io the security interest of this Mortgage and covercd
hereby. The Mortgagor shall, from time to time, on request of the Mortgages, deliver to
the Mortgagee in reasonable detail an inventory of the Goods and other personal property
securing the Liabilitics. The Mortgagor covenants and represents that the Goods and all
other personal property securing the Liabilities now are. and that all replacements
thereof, substitutions therefor or additions thereto, uniess the Mortgagee otherwise
consents, will be free and clear of liens, encumbrances or security interest of others,
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4.7. Filing and Recording Fees. Mortgagor will pay all filing. registration or

recording fees, and all expenses incident to the execution and acknowledgement of this
Mortgage and all Federal. state. county. and municipal taxes, and other taxes, duties,
imposts. assessments and charges arising out of or in connection with the execution and
Jdelivery of the Loan Agreement. the Note. the Guaranty. this Mortgage amd any other
Related Documents.

4.8. No Liability on Morigagee. Notwithstanding anything contained herein.
the Mortgagee shall not be obligated to perform or discharge, and does not hereby
undertake 10 perform or discharge. any obligation, duty or liability of the Mortgagor.
whether hereunder, under any of the Third Party Agreements or otherwise, and the
Mortgagor ohall and does hereby agree to indemnify against and hold the Mortgagee
harmless ¢ 2ad from: any and all liabilities. losses or damages which the Mortgagee
may incur or pzy under or with respect to any of the Collateral or under or by reason of
its exercise of riglits hereunder: and any and all claims and demands whatsoever which
may be asserted againe: the Mortgagee by reason of any alleged obligations or
undertakings on its part 0 perform or discharge any of the terms. covenants or
agreements contained in ary «f the Collateral or in any of the contracts, documents or
instruments evidencing or creatipz any of the Collateral. The Mortgagee shall not have
responsibility for the control, cai2, management or repair of the Premises or be
responsible or liable for any negligesa'c in the management. operation, upkeep, repair or
control of the Premises resulting in loss mjury or death to any lessee, licensee,
employee, stranger or other Person. No liabiiny shall be enforced or asserted against the
Mortgagec in its exercise of the powers grantcd <o it under this Mortgage. and the
Mortgagor expressly waives and releases any such lizbiliry. Should the Mortgagee incur
any such liability, loss or damage under any of the Tnird Party Agreements or under or
by reason hereof, or in the defense of any claims or deinznds, the Mortgagor agrees 10
reimbutse the Mortgagee immediately upon demand for the fuil amount thereof,
including costs, expenses and attorneys' fees.

LCOL6Est

4.9. Successors. This Mortgage. and all provisions hereof.'snali extend to and
be binding upon Mortgagor and its successors, grantees and assigns, any subsequent
owner or owners of the Premises and all persons claiming under or through Mo:tgagor,
and the word “Mortgagor™ when used herein shall include all such persons and at?
persons liable for the payment of the indebtedness or any part thereof, whether or Tl
such persons shall have executed the Guaranty or this Mortgage. The word "Mortgazee”
when used herein shall include the successors 2nd assigns of the Mortgagee named
herein, and the holder or holders. trom time to time. of the Liabilities secured hereby.

4.10. Severability. In the event one or more of the provisions contained in this
Mortgage, the Loan Agreement, the Guaranty or the Note secured hereby or any other
Related Documents shall for any reason be held to be invalid, illegal or unenforceable in
any respect, such invalidity. illegality or unenforceability shall, at the option of the
Mortgagee. not affect any other provision of this Mortgage, and this Mortgage shall be
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construed as if such invalid, illegal or unentorceable provision had never been contained
herein or therein.

$.11. No Oftset. No offset or claim that Mortgagor now has or may have in the
future against Mortgagee shall relieve Mortgagor from paying any amounts due under the
Guaranty secured hereby or from performing any other obligations contained herein or
secured hereby.

4.12. No Reliance by Others on the Premises. Mortgagor shall not by act or

omission permit any building or other improvement on the Premises not subject to the
lien of this Mortgage to rely on the Premises or any part thereof or any interest therein to
tulfill any municipal or governmental requirement. and Mortgagor hereby assigns to
Mortgagee any and all rights to give consent for all or any portion of the Premises or any
interest therein 20 be used. Similarly, no building or other improvement on the Premises
shall rely on any premises not subject to the lien of this Mortgage or any interest therein
to fulfiil any goverrm:ntal or municipal requirement. Mortgagor shali not by act or
omission impair the integiity of the Premises as zoned. Any act or omission by
Mortgagor which would resuit in a violation of any of the provisions of this Section 4.12
shall be void.

4.13. No Merger. It being % desire and intention of the parties hereto that this
Mortgage and the lien hereof do not merge in fee simple title to the Premises, it is hereby
understood and agreed that should the Mcrteagee acquire any additional or other interests
in or to the Premises or the ownership thereof. then, unless a contrary intent is mani-
fested by the Mortgagee as evidenced by an expiess statement to that effect in an
appropriate document duly recorded. this Mortgage ard the lien hereof shall not merge in
the fee simple title, toward the end that this Mortgage mav-be foreclosed as if owned by
a stranger to the fee simple title.

Mortgagee acknowledge and agree that in no event shall the Mortgagse be deemed to be
a partner or joint venturer with the Trust and the Guarantor or with eithor of them.
Without limitation of the foregoing, the Mortgagee shall not be deemed wo ro such a
partner or joint venturer on account of its becoming a mortgagee in POSSESSion 2T
exercising any rights pursuant to this Mortgage or pursuant to any other instrwir.ay or
document evidencing or securing any of the Liabilities secured hereby, or otherwise.

4.15. Loan Agreement: Note and other Related Documents.

(@  The Mortgagor covenants that it will, and it will cause the
Borrower to, timely and fully perform and satisfy all the terms, covenants and conditions
of this Mortgage, the Loan Agreement. the Note, the Guaranty, and all of the other
Related Documents.

w.
&
4.14. Morigagee Not a Joint Venturer or Partner. The Miortgagor and the %
=% |
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4.16. No Property Manager's Licp. Any property management agreemernt for
or relating to all or any part of the Premises. whether now in effect or entered into
hereafter by the Trust or the Guarantor or any agent of either of them, with a property
manager shall contain a "no lien” provision whereby the property manager forever and
unconditionatly waives and releases any and all mechanics’ lien rights and claims that it
or anvone claiming through or under it may have at any time pursuant to any statute or
faw. Such property management agreement or a short form thereof including such
waiver shall, at the Mortgagee's request. be recorded with the Office of the Recorder of
Deeds for the county in which the Premises are located. In addition. the Mortgagor shall
cause the property manager to enter into a subordination agreement with the Mortgagee.
in recor’eble form, whereby the property manager subordinates its present and future
lien rights 2nd those of any party claiming by. through or under it. to the lien of this
Mortgage. ( Tlie Mortgagor's failure to cause any of the foregoing to occur shall
constitute a Kef-ult under this Mortgage.

4.17. Goveanng Law. The creation of the Mortgage, the perfection of the lien

or security interest in the Premises. and the rights and remedies of Mortgagee with
respect to the Premises. as Tcovided herein and by the laws of the State in which the
Premises are located. shall be governed by and construed in accordance with the internal
laws of the state in which the Preimises are located without regard to principles of
conflicts of laws. Otherwise, the Loa'i Agreement, the Note. the Guaranty, the other
Related Documents, and all other obligations of Mortgagor shall be governed by and
construed in accordance with the internal (aws of the State of [llinois without regard to
principles of conflicts of law, such state beinz ty: state where such documents were

delivered and accepted.

4.18. Miscellansous.

(a)  The Guarantor represents that the proceeds £ this loan will not be
used for the purchase of registered equity sccurities within the purvie's,of Regulation G
issued by the Board of Governors of the Federal Reserve System.

()  Mongagor on written request of the Mortgagee will fuzpisha
signed statement of the amount of the Liabilities and whether or not any Defauit tven
exists hereunder and specifying the nature of such Default or Defaults.

(¢)  Mortgagee shall have the right at its option to foreclose this
Mortgage subject to the rights of any tenant or tenants under the Leases and the fatlure to
make any such tenant or tenants a party defendant to any such civil action or to foreclose
their rights will not be asserted by the Mortgagor as a defense in any civil action
instituted to collect the Liabilities, or any part thereof or any deficiency remaining unpaid
after foreclosure and sale of the Collateral, any statute or ruie of law at any time existing
to the contrary notwithstanding.
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(d) At the option of the Mortgagee, this Mortgage shall become
subject and subordinate. in whole or in part (but not with respect to priority of
entitlement to insurance proceeds or any award in condemnation) to any and all of the
Leases upon the exccution by Morigagee and recording or registering thereof, at any
time hereafter, in the office wherein this Mortgage was recorded or registered, of 2
urilateral declaration to that effect.

t¢}  Guarantor represents and warrants that (i) the proceeds of the loan
secured by this Mortgage will be used for the purposes specified in 815 ILCS 205/4(c).
and that the principal obligation secured hereby constitutes a "business loan” within the
purview of said paragraph. and (ii) the loan is a ioan secured by a mortgage on real
estate ‘wiich comes within the purview of Section 4(1)1) of said paragtaph.

(") Mortgagor represents and warrants, that if the disclosure
requirements of the Jllinois Responsible Property Transter Act ("RPTA") apply to the
loan transaction comieraplated by this Mortgage, Mortgagor agrees to comply with RPTA
and to timely execute and deliver to Mortgagee such disclosure documents as may be
required by RPTA. Morigagor agrees to place of record simultancously with the
recording of this Morigage, a1y d'sclosure statement furnished to Mortgagee pursuant to
this paragraph and also file simul:anzously therewith a true and correct copy of said
disclosure statement with the Illinois Epvironmental Protection Agency .

4.19. WAIVER OF JURY TRIAL. MORTGAGOR (i) WAIVES ANY
RIGHT TO TRIAL BY JURY IN ANY ACTICM TO ENFORCE OR DEFEND ANY
MATTER ARISING FROM OR RELATED TC-1%I'S MORTGAGE, THE LOAN
AGREEMENT, THE NOTE, THE GUARANTY G ANY OF THE OTHER T )
RELATED DOCUMENTS: (ii) IRREVOCABLY SUSMITS TO THE JURISDICTION g
OF ANY STATE OR FEDERAL COURT LOCATED IN COOK COUNTY,
ILLINOIS. OVER ANY ACTION OR PROCEEDING TO ENEORCE OR DEFEND
ANY MATTER ARISING FROM OR RELATED TO THIS MOP{GAGE, THE LOAN
AGREEMENT, THE NOTE. THE GUARANTY. OR ANY OF THE OTHER =3
RELATED DOCUMENTS: (iii) IRREVOCABLY WAIVES, TO THE FULLEST
EXTENT MORTGAGOR MAY EFFECTIVELY DO SO, THE DEFENSE GF AN
INCONVENIENT FORUM TO THE MAINTENANCE OF ANY SUCH ACT/2N OR
PROCEEDING: (iv) AGREES THAT A FINAL JUDGMENT IN ANY SUCH
ACTION OR PROCEEDING SHALL BE CONCLUSIVE AND MAY BE ENFORCED
IN ANY OTHER JURISDICTION BY SUIT ON THE JUDGMENT OR IN ANY
OTHER MANNER PROVIDED BY LAW: AND (v) AGREES NOT TO INSTITUTE
ANY LEGAL ACTION OR PROCEEDING AGAINST MORTGAGEE OR ANY OF
MORTGAGEE'S DIRECTORS, OFFICERS. EMPLOYEES, AGENTS OR
PROPERTY, CONCERNING ANY MATTER ARISING OUT OF OR RELATING TO
THIS MORTGAGE, THE LOAN AGREEMENT. THE NOTE, THE GUARANTY,
OR ANY OF THE OTHER RELATED DOCUMENTS IN ANY COURT OTHER
THAN ONE LOCATED IN COOK COUNTY. ILLINOIS. MORTGAGOR WAIVES
PERSONAL SERVICE OF THE SUMMONS AND COMPLAINT, OR OTHER
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PROCESS OR PAPERS ISSUED IN ANY ACTION OR PROCEEDING TO
ENFORCE OR DEFEND ANY MATTER ARISING FROM OR RELATED TO THIS
MORTGAGE, THE LOAN AGREEMENT. THE NOTE. THE GUARANTY. OR
ANY OF THE OTHER RELATED DOCUMENTS. AND AGREES THAT SERVICE
OF SUCH SUMMONS AND COMPLAINT. OR OTHER PROCESS OR PAPERS
MAY BE MADE BY REGISTERED OR CERTIFIED MAIL ADDRESSED TO
MORTGAGOR AT THE ADDRESS OF MORTGAGOR SET FORTH ABOVE.
SHOULD MORTGAGOR FAIL TO APPEAR OR ANSWER ANY SUMMONS,
COMPLAINT, PROCESS OR PAPERS SO SERVED WITHIN THIRTY (30) DAYS
AFTER THE MAILING THEREOF. IT SHALL BE DEEMED IN DEFAULT AND
AN OP.OIR AND/OR JUDGMENT MAY BE ENTERED AGAINST IT AS
DEMANY£D OR PRAYED FOR IN SUCH SUMMONS, COMPLAINT, PROCESS
OR PAPERS. ‘NOTHING IN THIS SECTION 4.19 SHALL AFFECT OR IMPAIR
MORTGAGEL S RIGHT TO SERVE LEGAL PROCESS IN ANY MANNER
PERMITTED BY LAW OR BENEFICIARY'S RIGHT TO BRING ANY ACTION OR
PROCEEDING AGA ST MORTGAGOR OR ITS PROPERTY IN THE COURTS OF

ANY OTHER JURISDICTION.
4.20. Land Trustee: Excyination and Authority.

(a)  This Mortgage *c 2xecuted by the Trust not individually or
personally, but solely as trustee as aforesaid. in the exercise of the power and authority
conferred upon and vested in it as such trusiec. and it is expressly understood and agreed
that nothing herein contained shall be construcr! as creating any liability on the Trust
personally to pay the Note or any interest that may uc<rue thereon or any of the
indebtedness arising or accruing under or pursuant iic.»:0 or to the Note. or to perform
any covenant, undertaking, representation or agreement, Zither express or implied, )
contained herein or in the Note, all such personal liability of the Land Trustee, if any, E
being expressly waived by the Mortgagee and by each and every parson now or hereafter
claiming any right or security under this Mortgage: provided, hoviever, that nothing
herein contained shall in any way limit the liability of the Guarantor <r of any other %
guarantor or other obligor (not including the Land Trustee} hereunder ¢t wder the Note -3
or the other Related Documents.

(b)  The Trust hereby warrants that it possesses full power and
authority to execute and deliver this instrument.

[remainder of page intentionally left blank]
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WITNESS the respective hands and seals of the Trust and the Guarantor at
Chicago. Hlinois, on the day and year first above written, pursuant to proper authority
duly granted.

AMERICAN NATIONAL BANK AND
TRUST COMPANY OF CHICAGO not
personally but as Trustee under Trust
Agreement dated May 18, 1993. and known
as Trust No. 57792
L - -

By : -~
Tiﬂﬁ" u{- o (‘..;

4

Z/.- / e
ol (LI st
Secrtary

VRO

JOFIN APOSTOLOU. as Trustee of the John
Aipostolou Trust dated June 20, 1986

LGIE6ERL
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Land Trustee Acknowledgement

STATE OF ILLINOIS )
) SS.
COUNTY OF COOK )

| , a notary public in and for said County, in the
State aforesaid. DO HEREBY CERTIFY THAT _ - : wisrs personally
known to me o be the _° saay:.  President of AMERICAN NATIONAL BANK AND
TRUST COMPANY OF CHICAGO, a national banking association, as Trustee as
aforesaid and personally known to me to be the
Secretary of said national barking association, and personally known to me to be the
same persons whose names are subscribed to the foregoing instrument, appeared before
me this day in person and severally acknowledged that as such =g
President and Serictary of said national banking association, they
signed and delivered the said instrunie:t pursuant to proper authority duly given by the
Board of Directors of said national bankirg association Trustee as aforesaid, as their
free and voluntary act and as the free and voluntary act and deed of said national
banking association, for the uses and purposes tnerein set forth.

A,
GIVEN under my hand and notarial seai thic /"4 dg*,of%!umh..l 998.
o

Notary Fob

LGIEGER6

My Commission expires:

NO™ARv o, 810 ~van
My Comremens o O ILLNOIS

TS E ovipe 1110199
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Borrower Acknowledgement

STATE OF ILLINOIS )
) SS.
COUNTY OF COOK )

1. B. \’mlnnbﬁl C‘M ﬂotary public in and for said County, in the
State aforzsaid, DO HEREBY CERTIFY THAT John Apostolou personally known to
me to be tiie same person whose name is subscribed to the foregoing instrument,
appeared before: me this day in person and acknowledged that he signed and delivered
the said instrurier.t pursuant to proper authority, as his free and voluntary act and deed
for the uses and purpases therein set forth,

GIVEN under my band and notarial seal this 1% day of March, 1998.

LUl

My Commission expires:

[/[-7%.200 )

.‘0.0'000 hals JSNONPY 3 AL L I 11T T Y¥EY
“OFFL AL SEAL”

B, VALUGHNZ /TE C'PRIA

. ity ot -

¢ NOwaey s SoaenE s §

My Commyion Kapns 112,13 1097 ¢
L1 T Y L e T T T A yhyl ¢

[
*
¢
*
+

*o e

“MTICIAL SEAL”
B. Vauginette Cipria
Notary Public, Siate of Nlinois
My Commiasion binpier; .. t4, 2001
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Legal Descrit

LOT 2 (EXCEPT THE NORTH 102.1 FEET THEREOF MEASURED ON THE
WEST LINE THEREOF) IN LAPPIN AND OTHERS’ SUBIDIVISION OF
BLOCK 23 IN THE SUBIDIVISION BY COMMISSIONERS OF IL1LINOIS AND
MICHIG21! CANAL OF THE SOUTH FRACTIONAL 1/4 OF SECTION 3,
TOWNSHIY 29 NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL
MERIDIAN, [ COOK COUNTY, ILLINOIS.

PERMANENT TAX NOS, 17-03-229-012-0000

pee . ,-
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