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MOLTSAGE AND ASSIGNMENT OF LEASES AND
RENTS AND SECURITY AGREEMENT

This Mortgage and Assignment of Leases and Rents and Security Agreement (this
"Mortgage") is made the __/ _ day of June, 1999, between American National Bank and Trust
Company of Chicago as Trustee undir Jrust Agreement (the "Trust") dated July 11, 1988 and
known as Trust Number 2637 EG ("Mortgazor" or "Trustee"), whose address is set forth below and
CIB Bank, an Illinois banking corporation, whose address is set forth below (“Mortgagee”).

DEFINITIONS
1.1 Definitions
As used herein, the following terms shall have the following meanir:;xe:

(a)  Assignment: The assignment, contained in Article 3 of this Mortgzge, from Mortgagor

to Mortgagee, of all of Mortgagor's right, title and interest in and to the Leases and tie s 2nts.

() Awards: All awards and payments made or hereafier to be made by am municipal,
township, county, state, Federal or other governmental agencies, authorities or boards or any other
entity having the power of eminent domain to Mortgagor, including, but not limited to, any awards and
payments for any taking of all or a portion of the Mortgaged Property, as a result of, or by agreement
in anticipation of; the exercise of the right of condemnation or eminent domain, or for any change or
changes of grade of streets affecting the Mortgaged Property.

(¢)  Beneficiary: The owner and holder of the beneficial interest in the Trust.

(d)  Buildings: All buildings, improvements, alterations or appurtenances now, or at any
time hereafter, constructed or located upon the Land or any part thereof
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(6)  Defaulted Interest Rate: The lesser of (i) the Applicable Interest Rate, as defined in the
Mortgage Note and the Construction Note secured by this Mortgage, plus five percent (5%) per
annum, or (if) the highest contract rate allowed by law.

(§  Event(s) of Default: The happenings and occurrences described in Article 5 of this
Mortgage or an Event of Default as defined in the Loan Agreement.

()  Fixtures: All fixtures located upon or within the Land or Buildings or now or hereafter
attached to, or installed in, or used in connection with, any of the Land or Buildings whether or not
permanently affized to the Mortgaged Property.

(h)  Hazudous Materials. Any flammable explosives, radioactive materials, oil or
petroleum or chemicui liquids or solids, liquid or gaseous products or hazardous wastes, toxic
substances and similar substances and materials, including all substances and materials defined as
hazardous or toxic wastes, ibstances or materials under any applicable rule, regulation, ordinance or
law.

@ Impositions: All (i) rea! estate and personal property taxes and other taxes and
assessments, water and sewer rates and charges, and all other governmental charges and any interest or
costs or penalties with respect thereto, and chasges for any easement or agreement maintained for the
benefit of the Mortgaged Property which at any tiine prior to or after the execution of the other Loan
Documents may be assessed, levied, or imposed upeir the Mortgaged Property or the rent or income
received therefrom or any use or occupancy thereof, and (ii) other taxes, assessments, fees and
governmental charges levied, imposed or assessed upon o auzinst Mortgagor or any of its properties.

() Indebtedness: The principal of and interest on 2:id all other amounts, payments and
premiums due under the Mortgage Note (as hereinafter defincd) and all other indebtedness of
Mortgagor to Mortgagee under and/or secured by this Mortgage aret-by any of the other Loan
Documents, or any amendments, modifications, renewals and extensions ot any of the foregoing.

Land: The real estate commonly known as lors 5: é‘_? & ]0
and legally described in Exhibit A attached hereto.

1)) Leases: Any and all leases, subleases, licenses, concessions or graris of other
possessory interests now or hereafier in force, oral or written, covering or affecting the Mortgaged
Property, or any part thereof, together with all rights, powers, privileges, options and other benefits of
Mortgagor thereunder.

(m) Loan Agreement: The Business Loan Agreement by and between Mortgagor,
Beneficiary and other land trustees and Mortgagee dated February 7, 1998.

(n)  Mortgaged Property: The Land, the Buildings, the Fixtures, the Leases and the Rents
together with:
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(i) all rights, privileges, permits, licenses, tenements, hereditaments, rights-of-way,
easements, appendages and appurtenances of the Buildings belonging or in any way
appertaining thereto and all right, title and interest of Mortgagor in and to any streets, ways,
alleys, strips or gores of land adjoining the Land or any part thereof;

(ii) all the estate, right, title, interest, claim or demand whatsoever of Mortgagor, either
at law or in equity, in and to the Land, the Buildings, the Fixtures, the Leases and the Rents,
and

(iti) all the estate, right, title, interest, claim or demand whatsoever of Mortgagor,
eithe: at law or in equity, in and to the Awards, or payments with respect to casualties.

(0) Mcortzagee: CIB Bank and its successors and assigns and the holders, from time to
time, of the Notes (as *reinafter defined).

()  Mortgages's Address: 900 E. Higgins, Elk Grove Village, Ilinois 60007.

(Q)  Mortgagor: The persoznamed as such in the preamble of this Mortgage, and his or its
respective heirs, administrators, executors, successors and assigns and their successors in interest in and
to the Mortgaged Property.

(9] Mortgagor's Address: 111 E. Busse Avenue, Mt. Prospect, Illinois 60056.

(s) Note: The Amended and Restated Pzomissory Note dated June 1, 1999 made by
Mortgagor and others to the order of Mortgagee, in the piincipal amount of TWELVE MILLION
AND NO/100 DOLLARS ($12,000,000.00) secured, in pars, L this Mortgage, together with any and
all extensions, renewals, modifications and amendments thereof (hereinafter the Amended and Restated
Promissory Note is referred to as the "Note").

® Obligations: Any and all of the covenants, promises, wardites and other obligations
(other than the Indebtedness) made or owing by Mortgagor, the Beneficiary and others to or due to
Mortgagee under and/or as set forth in the Note and/or the Loan Documerts, and any and all
extensions, renewals, modifications and amendments of any of the foregoing.

(u)  Other Loan Documents: The Loan Agreement, the Mortgage Note, the ollateral
Assignment of Beneficial Interest in Land Trust, the Environmental Indemnity Agreement, the Security
Agreement and any and all other documents executed by the Mortgagor, Beneficiary or others now or
hereafter securing the payment of the Indebtedness or the observance or performance of the
Obligations.

(v)  Permitted Encumbrances: The encumbrances described, with particularity, in Exhibit C
attached hereto.

(w)  Personalty: All furniture, furnishings, equipment, machinery, trade fixtures and all
other personal property (other than the Fixtures) owned by Mortgagor now or hereafter located in,
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upon or about the Land, the Building, together with all accessions, replacements and substitutions
thereto or therefor and the proceeds and products thereof.

(x)  Rents: All of the rents, revenues, cash collateral, security deposits, income, profits,
deposits, tenders and other benefits payable under the Leases and/or arising from the use and
enjoyment of all or any portion of the Mortgaged Property.

Article 2

GRANT

21 Grant. To secure the payment of the Indebtedness and the performance and discharge
of the Obligations, iviortgagor by these presents hereby grants, bargains, sells, assigns, morigages,
conveys and warranis wito Mortgagee the Mortgaged Property, subject, however, to the Permitted
Encumbrances, to have ard to hold the Mortgaged Property unto Mortgagee, its successors and
assigns forever.

22 Condition of Grant. Trovided always, that if Mortgagor promptly shall pay the entire
Indebtedness as and when the same <h=!! become due and payable and shall observe, perform and
discharge the Obligations, then the other “an Documents and the estate and rights hereby granted
shall cease, terminate and become void, and <iiail be released by Mortgagee, at the cost and expense of
Mortgagor, and, in case of failure of the Mortgagze to so release this Mortgage, all claims for statutory
penalties are hereby waived.

23 Doctrine of Merger. Upon the foreclosure of this Mortgage, no assigned Lease shall
be destroyed or terminated by application of the doctrine of-merger or as a matter of law unless
Mortgagee or any purchaser at such foreclosure sale so elects. Ne aci by or on behalf of Mortgagee or
any such purchaser shall constitute a termination of any assignexi “ease unless Mortgagee or such
purchaser gives written notice thereof to the applicable tenant or subteaar.

Article 3

SECURITY INTEREST AND ASSIGNMENT OF LEASES AND RENTS

3.1  Security Agreement. This Mortgage shall be construed as a mortgage of @ fe simple
interest in real property and it shall also constitute a "Security Agreement" within the meaning of, and
shall create a security interest under, the Uniform Commercial Code as adopted in the state in which
the Mortgaged Property is located (the "UCC"), in the Fixtures.

32  Security Interest. Mortgagor hereby grants to Mortgagee a security interest under the
UCC in the Fixtures and Mortgagee shall have all rights with respect thereto afforded to it by the UCC,
in addition to, but not in limitation of, the other rights afforded to Mortgagee by the other Loan

Documents.
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33  Financing Statements. Mortgagor agrees to and shall execute and deliver to
Mortgagee, in form satisfactory to Mortgagee, such "Financing Statements”, if any, and such further
assurances as Mortgagee may, from time to time, consider reasonably necessary to create, perfect and
preserve Mortgagee's liens upon the Fixtures, and Mortgagee, at the expense of Mortgagor, may or
shall cause such statements and assurances to be recorded and re-recorded, filed and re-filed, at such
times and places as may be required or permitted by law to so create, perfect and preserve such liens.

34  Assignment of Leases and Rents. In order to further secure payment of the
Indebtedness and the observance, performance and discharge of the Obligations, Mortgagor hereby
absolutely and irrevocably assigns and transfers to Mortgagee, all of Mortgagor's right, title and interest
in and to the Leases and the Rents, subject only to the Permitted Encumbrances. Mortgagor hereby
appoints Mortgagee its true and lawful attorney-in-fact, with the right, at Mortgagee's option at any
time, to demand, recaive and enforce payment, to give receipts, releases and satisfactions, and to sue,
either in Mortgagor's ot Mortgagee's name, for all Rents. Notwithstanding the foregoing assignment
of Leases and Rents, 5010 as no Event of Default has occurred which remains uncured, Mortgagor
shall have a license (such lic'ise to be deemed revoked upon the occurrence of an Event of Defauit) to
collect Rents, provided that th ecistence or exercise of such right of Mortgagor shall not operate to
subordinate this assignment to any subzaquent assignment, in whole or in part, by Mortgagor, and any
subsequent assignment by Mortgagor shail be subject to the rights of the Mortgagee hereunder. This
Assignment shall not be deemed or constiuad to constitute Mortgagee as a mortgagee in possession
nor obligate Mortgagee to take any action i 2 incur expenses or perform or discharge any obligation,
duty or liability. Exercise of any rights under this Section 3.4 and the application of the Rents to the
Indebtedness or the Obligations shall not cure or wzive any Event of Default.

Article 4
COVENANTS
4, Covenants

Until the entire Indebtedness shall have been paid in full, Mortgagor tereby covenants and
agrees as follows:

41  Compliance with Laws. Mortgagor will promptly and faithfully comply wich conform
to and obey all present and future laws, ordinances, rules, regulations and requirements of every duly
constituted governmental authority or agency including, but not limited to, health care, congregate care
or nursing facility regulatory agencies, and of every Board of Fire Underwriters having jurisdiction, or
similar body exercising similar functions, which may be applicable to it or to the Mortgaged Property,
or any part thereof, or to the use or manner of use, occupancy, possession, operation, maintenance,
alteration, repair or reconstruction of the Mortgaged Property, or any part thereof, whether or not such
law, ordinance, rule, order, regulation or requirement shall necessitate structural changes or
improvements or interfere with the use or enjoyment of the Mortgaged Property.
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42  Pavment of Impositions. Mortgagor will duly pay and discharge, or cause to be paid
and discharged, the Impositions, such Impositions or installments thereof to be paid prior to the day
before any fine, penalty, interest or cost may be added thereto or imposed by law for the non-payment
thereof; provided, however, that if, by law, any Imposition may be paid in instaliments, Mortgagor may
pay the same in such installments.

43  Repair. Mortgagor will keep the Mortgaged Property in good order and condition and
make all necessary or appropriate repairs, replacements and renewals thereof and will use its best
efforts to prevent any act or thing which might impair the value or usefulness of the Mortgaged
Property, and Mortgagor will obtain the written consent of Mortgagee, which consent will not
unreasonablybé withheld, prior to (i) making any alterations or additions to the Mortgaged Property
other than as ceaiemplated by the Loan Agreement or (i) removing any of the Buildings or Fixtures.

44  Insuramce. Mortgagor will maintain insurance upon the Mortgaged Property against
loss by fire and such othei bazards, casualties and contingencies as are normally and usually covered by
extended coverage policies in-effect in the locality where the Mortgaged Property is situated and such
other risks as may be specificd bv. Mortgagee, from time to time, in amounts and with insurers
acceptable to Mortgagee but not iess than the lesser of (a) the amount of the Indebtedness, or (b) one
hundred percent (100%) of the replacement value of the Buildings, Fixtures and Personalty.
Mortgagor shall cause each insurance pelicy-issued in connection therewith to provide (and the insurer
issuing such policy to certify to Mortgagee) *at (i) loss payments will be payable to Mortgagee as its
interests may appear, such payments to be applici to the restoration, repair or replacement of the
Mortgaged Property; provided, however, that if an Fnt of Default has occurred and is continuing or
an event has occurred and is continuing which with itie passage of time or the giving of notice would
constitute an Event of Defanlt, then such payments shall b apnlied to the payment of the Indebtedness;
(ii) the interest of Mortgagee shall be insured regardless of aity oreach or violation by Mortgagor of any
warranties, declarations or conditions in such policy; (iii) it any such insurance policy be subject to
cancellation or be endorsed or sought to be endorsed to effect a-chunge in coverage for any reason
whatsoever, such insurer will promptly notify Mortgagee and such cance!tation or change shall not be .
effective as to Mortgagee until thirty (30) days after receipt by Mortgegzze of such notice; and (iv)
Mortgagee may, but shall not be obligated to, make premium payments to prevent such cancellation,
and that such payments shall be accepted by the insurer. For purposes of this Section, replacement
value of the Buildings, Fixtures and Personalty shall be equal to the cost of repiaciiy the Buildings,
Fixtures and Personalty, exclusive of the cost of excavation, foundations and footings baiow the lowest
basement floor and shall be determined from time to time during the terms of the Note (hut no more
frequently than once in any twelve 12 calendar months) at the written request of Mortgagee by an
engineer, appraiser, architect or contractor designated by Mortgagee, approved in writing by
Mortgagor, and paid by Mortgagor. In addition, upon Mortgagee's written request, Mortgagor shall
furnish to Mortgagee duplicate executed copies of each such policy at the time of execution hereof,
and copies of each renewal policy not less than thirty (30) days prior to the expiration of the original
policy or the preceding renewal policy (as the case may be), together with receipts or other evidence
that the premiums thereon have been paid; and fumnish to Mortgagee on or before fifteen (15) days
after the close of each fiscal year of Mortgagor a statement of Mortgagor of the amounts of insurance
maintained in compliance with this Subsection, of the risks covered by such insurance and of the
insurance company or companies which carry such insurance.

6
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45  Disbursement of Insurance or Eminent Domain Proceeds.

(a)  Before commencing to repair, restore or rebuild following damage to, or
destruction of, all or a portion of the Mortgaged Property, whether by fire or other casualty or by a
taking under the power of eminent domain, Mortgagor shall obtain from Mortgagee its approval of all
site and building plans and specifications pertaining to such repair, restoration or rebuilding, which
approval will not unreasonably be withheld.

(b)  Prior to each payment or application of any insurance proceeds or a
condemnatica or eminent domain award to the repair or restoration of the improvements upon the
Mortgaged Property to the extent permitted herein (which payment or application may be made, at
Mortgagee's opticn;-through an escrow, the terms and conditions of which are satisfactory to
Mortgagee and tie-cosi of which is to be borne by Mortgagor), Mortgagee shall be entitled to be
satisfied as to the following:

@ An Event of Default has not occurred;

(i)  Either (A) such improvements have been fully restored, or (B) the
expenditure of money as may be received irsm such insurance proceeds or condemnation award will be
sufficient to repair, restore or rebuild the vizrtgaged Property, free and clear of all liens, claims and
encumbrances, except the lien of this Mortgage and the Permitted Exceptions, or, in the event such
insurance proceeds or condemnation award shall bo insufficient to repair, restore and rebuild the
Mortgaged Property, Morigagor has deposited wit% Mortgagee such amount of money which,
together with the insurance proceeds or condemnation awatd, shall be sufficient to restore, repair and
rebuild the Mortgaged Property, and

(i)  Prior to each disbursement of any sucli proceeds held by Mortgagee in
accordance with the terms of this Paragraph 4.5 for the cost of any repair, restoration or rebuilding,
Mortgagee shall be furnished with a statement of an architect selected by Murtgagee (the cost of which
shall be borne by Mortgagor), certifying the extent of the repair and restoraticn completed to the date
thereof, and that such repairs, restoration, and rebuilding have been performed (o Cate in conformity
with the plans and specifications approved by Mortgagee and with all statutes, cegulations or
ordinances (including building and zoning ordinances) affecting the Mortgaged” Tioperty;, and
Mortgagee shall be fumished with appropriate evidence of payment for labor or materiais wnished to
the Mortgaged Property, and total or partial lien waivers substantiating such payments.

(¢)  Prior to the payment or application of insurance proceeds or a condemnation
award to the repair, restoration or rebuilding of the improvements upon the Mortgaged Property to the
extent permitted herein, there shall have been delivered to Mortgagee the following:

@) A waiver of subrogation from any insurer with respect to Mortgagor or
the then owner or other insured under the policy of insurance in question,
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(i)  Such plans and specifications, such payment and performance bonds
and such insurance, in such amounts, issued by such company or companies and in such forms and
substances, as are reasonably required by Mortgagee.

(d)  Inthe event Mortgagor shall fail to restore, repair or rebuild the improvements
upon the Mortgaged Property within a time deemed satisfactory by Mortgagee, then Mortgagee, at its
option, may commence and perform all necessary acts to restore, repair or rebuild the said
improvements for or on behalf of Mortgagor. In the event insurance proceeds or condemnation award
shall exceed the amount necessary to complete the repair, restoration or rebuilding of the
improvements upon the Mortgaged Property, such excess shall be applied on account of the unpaid
principal balzac of the Loan irrespective of whether such balance is then due and payable.

&) - In the event Mortgagor commences the repair or rebuilding of any
improvements located on the Mortgaged Property, but fails to comply with the conditions precedent to
the payment or applicatior of insurance proceeds or a condemnation or eminent domain award set
forth in this Paragraph 4.5 ¢+ Mortgagor shall fail to restore, repair or rebuild the improvements upon
the Mortgaged Property withir a time deemed satisfactory by Mortgagee, and if Mortgagee does not
restore, repair or rebuild the said improvements as provided in subparagraph (d) above, then such
failure shall constitute an Event of Dufauit.

46  Performance of Leases and Crher Agreements. Mortgagor will duly and punctually
perform all covenants and agreements expressert as binding upon it under the Lease or Leases and
other agreements to which it is a party with respect-to-the Mortgaged Property or any part thereof, and
will use its best efforts to enforce or secure the paiformance of each and every obligation and
undertaking of the respective lessees under the Lease, ansd will appear and defend, at its cost and
expense, any action or proceeding arising under or in any marner connected with the Lease or the
obligations and undertakings of the lessor thereunder. Mortgagor wil! immediately notify Mortgagee in
writing of any notice of default received by Mortgagor from the Lesses thereunder.

47  Inspection. Mortgagor will permit Mortgagee, at all reasonzble times, to inspect the
Mortgaged Property. Mortgagee shall have the right to enter onto the Morigaged Property, at all
times, upon reasonable notice, to inspect the Mortgaged Property for the ex'sterce of Hazardous
Materials on the Mortgaged Property and to determine the compliance of the Morigzge: Property and
its use with any law, rule or regulation relating to industrial hygiene or environmeirai, conditions,
including soil and ground water conditions and the compliance of the Mortgagor and the Mortgaged
Property with the conditions and covenants set forth herein with respect to Hazardous Materials.

48  Hold Harmless. Mortgagor will employ legal counsel acceptable to the Mortgagee and
who is not also representing the Mortgagee in any other matter, and will defend and hold Mortgagee
harmless from any action, proceeding or claim affecting the Mortgaged Property, or the validity of the
Note or the other Loan Documents. Mortgagor shall appear in and defend (or pay the reasonable
expenses of Mortgagee to defend, if Mortgagor elects to allow Mortgagee to handle such defense) any
action or proceeding purporting to affect the security of this Mortgage and/or the rights and/or powers
of Mortgagee hereunder, and Mortgagor shall pay all costs and expenses (including costs of evidence
of title and reasonable attorneys' fees) in any action or proceeding in which Mortgagee may so appear
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and/or any suit brought by Mortgagee to foreclose this Mortgage, to enforce any obligations secured
by this Mortgage, and/or to prevent the breach hereof. Mortgagor's obligations under this Section 4.8
shall survive payment of the Indebtedness.

49  Books and Records. Mortgagor will maintain full and complete books of account and
other records reflecting the results of its operations (in conjunction with its other operations as well as
its operations of the Mortgaged Property), in accordance with generally accepted accounting
principles, and furnish or cause to be furnished to Mortgagee such financial data and other information,
including, without limitation, copies of all Leases, as Mortgagee shall, from time to time, reasonably
request with respect to the ownership and operation of the Mortgaged Property, and Mortgagee shall
have the righ, ¢t reasonable times and upon reasonable notice to audit Mortgagor's books of account
and records.

410 Awards < Mortgagor will file and prosecute its claim or claims for any Awards in good
faith and with due diligénce and cause the same to be collected and paid over to Mortgagee, and
hereby irrevocably authorizs-and empowers Mortgages, if it so desires, to file such claim and collect
any Awards and agrees that th: proceeds of any Awards will be applied by Mortgagee in reduction of
any portion of the Indebtedness as Mrrtgagee may determine in accordance with Article 7 hereof.

4.11 Licenses. Mortgagor shall kzep in full force and effect all licenses, permits and other
governmental approvals which are necessary ‘o the operation of the Mortgaged Property and related
facilities, and furnish evidence satisfactory to Morigagee that the Mortgaged Property and the use
thereof comply with all applicable zoning and-b:ilding laws, regulations, ordinances and other
applicable laws.

4.12 Junior Financing, Mortgagor shall not, without the prior written consent of Mortgagee,
incur any additional indebtedness or create or permit to be creater 01 to remain, any mortgage, pledge,
lien, lease, encumbrance or charge on, or conditional sale or othe: title retention agreement, with
respect to the Mortgaged Property or any part thereof or income thereficn, other than the other Loan
Documents and the Permitted Encumbrances.

413 Representations and Warranties of Mortgagor. Mortgagor hireby represents and
warrants to Mortgagee that:

(a)  Mortgagor is qualified to do business in every jurisdiction in whic'r the nature
of its business or properties makes such qualification necessary, and is in compliance with all
laws, regulations, ordinances and orders of public authorities applicable to Mortgagor.

(b)  This Mortgage and the other Loan Documents, will not violate any provision
of existing law (including, but not limited to, any law relating to usury), any order of any court
or other agency or government, or any indenture, agreement or other instrument to which
Mortgagor is a party or by which Mortgagor or any of its property is bound, or be in conflict
with, result in a breach of or constitute (with due notice and/or lapse of time) a default under
any such indenture, agreement or other instrument, or violate the articles of incorporation or
by-laws of the Mortgagor or result in the creation or imposition of any lien, charge or
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encumbrance of any nature whatsoever upon any of the property or assets of Mortgagor,
except as contemplated by this Mortgage and the other Loan Documents, and no action with
respect thereto by Mortgagor is required.

(©)  No consent or approval of any regulatory body to the execution, delivery and
performance of this Mortgage and the other Loan Documents or the transactions contemplated
thereby is required by law.

(d) There are no suits, proceedings or investigations pending or to their
knowledge, threatened against or affecting Mortgagor, at law or in equity, or before or by any
goveinniental or administrative agency or instrumentality which, if adversely determined,
would %ave a material adverse effect on the business or condition of Mortgagor.

(€) ~~lo judgment, decree or order of any court or governmental or administrative
agency or instruznez¢ality has been entered against Mortgagor or Beneficiary which has or may
have any material acverse effect on the business or condition of Mortgagor.

() Al informiation, reports, papers and data given to Mortgagee with respect to
Mortgagor, or Beneficiary or others obligated under the terms of the other Loan Documents
are accurate and correct in all neaiesial respects and complete insofar as completeness may be
necessary to give Mortgagee a true a1 -accurate knowledge of the subject matter thereof.

(g)  Mortgagor has good and-marketable title in fee simple to the Mortgaged
Property and good and marketable title to the Fixtures, free and clear of any prior assignment,
liens, charges, encumbrances, security interests ard. adverse claims whatsoever except the
Permitted Encumbrances.

(h) Mortgagor has not executed any prior collatetal zssignment of the Leases or of its
right, title, interest therein, Mortgagor has delivered to Mortgages a true and complete copy of
all Leases assigned hereunder, together with all amendmeri;, supplements and other
modifications, and to the best of Mortgagor's knowledge, no material default by Mortgagor or
Lessee under the Lease remains uncured.

(M) The Permitted Encumbrances have not materially interfered witr-ihe operation
of the Mortgaged Property, nor does Mortgagor reasonably foresee any material ierference
arising from the Permitted Encumbrances during the terms of the Note.

)] Mortgagor has filed all Federal, state, county and municipal income tax returns
required to have been filed by them and have paid all taxes which have become due pursuant to
any assessments received by them, and Mortgagor does not know of any basis for additional
assessment in respect to such taxes.

(k)  The Mortgaged Property is being, and will continue to be, used for commercial
purposes.
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()] To the best of Mortgagor's knowledge, and upon due inquiry, no release (2
"Release") of Hazardous Material has occurred on the Mortgaged Property. Mortgagor has
not received any notice from any governmental agency or from any tenant under a Lease or
from any other party with respect to any such Release.

Breach of such representations and warranties shall constitute an Event of Default under
Section 5.5 hereof. Mortgagor shall promptly give written notice to Mortgagee of any breach under
this Section 4.13.

4.14 Mechanics' Lien. Mortgagor shall not permit or suffer any mechanics' lien claims to be
filed or otheiwise asserted against the Mortgaged Property and Mortgagor shall promptly, and in any
event within sixtv.(60) days after filing, discharge or cause to be discharged the same in case of the
filing of any claims for lien or proceedings for the enforcement thereof, provided, however, that in
connection with any ush lien or claim which Mortgagor or may in good faith desire to contest,
Mortgagor may contest th: same by appropriate legal proceedings diligently prosecuted, but only if
Mortgagor shall cause C'icago Title Insurance Company (the "Title Company"), to issue an
endorsement to the Title Policy iizring over the exception created by such lien (including furnishing
such security or indemnity as the Tit!s-Company requires to issue such endorsement) or provide such
other security and indemnification as mav be reasonably acceptable to Lender. -

415 Hazardous Materials. (a) *Vithout limiting the generality of Section 4.1 hereof,
Mortgagor shall not cause or permit the violaticn of any law relating to industrial hygiene or
environmental conditions in connection with the Mortgaged Property, including soil and ground water
conditions, or use, generate, manufacture, store or dicpose of any Hazardous Materials on, under or
about the Mortgaged Property.

(b)  Mortgagor shall indemnify and hold Mortgagee kartiless from any loss, liability, cost,
expense and/or claim (including without limitation the cost of any cs, remedial action, damage to the
environment and cleanup and the fees of attorneys and other experts)-arizing from the use, release or
disposal any Hazardous Materials on, under or about the Mortgaged Property or the transport of any
Hazardous Materials to or fiom the Mortgaged Property, and the violatien of any law relating to
industrial hygiene or environmental conditions in connection with the Mortgaged P roperty, including
soil and ground water conditions; and the breach of any of the representations, ~warranties and
covenants of Mortgagor with respect to Hazardous Materials set forth in this Section 4.5 .and Section
4.13 hereof,. Notwithstanding the foregoing, Mortgagor does not indemnify Mortgagee will: tespect to
gross negligence or intentional acts of the Mortgagee which result in the use, release or disposal of
Hazardous Materials on, under or about the Mortgaged Propetty.
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EVENTS OF DEFAULT

5. Events of Default

The term "Event(s) of Default", as used in the other Loan Documents and in the Note, shall
mean the occurrence or happening, from time to time, of any one or more of the following:

5.1 Payment of Indebtedness. If Mortgagor shall default in the due and punctual payment of all
or any portian of any installment of the Indebtedness as and when the same shall become due and
payable, whethar at the due date thereof or at a date fixed for prepayment or by acceleration or
otherwise, and suels default shall continue for a period of ten days after the due date.

5.2 Performance of Obligations. If Mortgagor shall default in the due observance or
performance of any of the Cbligations other than payment of money and such default shall not be
curable, or if curable shall conanue for a period of thirty (30) days after written notice thereof from
Mortgagee to Mortgagor (unless such default, if curable, requires work to be performed, acts to be
done or conditions to be remedied which by their nature cannot be performed, done or remedied, as the
case may be, within such thirty (30) dayperiod and Mortgagor shall commence to cure such default
within such thirty (30) day period and shail-tereafter diligently and continuously process the same to
completion but in no event shall the period for curc exceed ninety (90) days unless otherwise agreed by
Mortgagee).

5.3 Bankruptcy, Receivership, Insolvency, Etc. "X vohntary or involuntary proceedings under
the Federal Bankruptcy Code, as amended, shall be commenced by or against Mortgagor or
Beneficiary or bankruptcy, receivership, insolvency, reorganization;, dissolution, liquidation or other
similar proceedings shall be instituted by or against Mortgagor or Eencficiary with respect to all or any
part of Mortgagor's or Beneficiary's property under the Federal Bankriptcy Code, as amended, or
other law of the United States or of any state or other competent jurisdiciiony, and if such proceedings
are instituted against Mortgagor or Beneficiary, it shall consent thereto or shall fuil to cause the same to
be discharged within forty -five (45) days of filing.

5.4 Laws Affecting Obligations and Indebtedness. If subsequent to the date of t’us Mortgage,
any governmental entity in which the Mortgaged Property is located passes any law (i) wiich renders
payment of the Indebtedness and/or performance of the Obligations by Mortgagor unlawful, or (ii)
which prohibits Mortgagee from exercising any of its material rights and remedies under this Mortgage
or any of the Loan Documents.

5.5 False Representation. If any representation or warranty made by Mortgagor, Beneficiary
or others in, under or pursuant to this Mortgage or the other Loan Documents, shall prove to have
been false or misleading in any material respect as of the date on which such representation or warranty
was made, provided, however, Mortgagor shall have a period not to exceed thirty (30) days after
written notice to cure same.

12

1038673




UNOFFICIAL COPY  ggg31511

5.6 Destruction of Improvements. Except as contemplated by the Loan Agreement, Borrower
demolishes or removes any of the Buildings.

5.7 Default Under Other Mortgage. If the holder of any junior mortgage or any other lien on
the Mortgaged Property (without hereby implying Mortgagee's consent to any such junior mortgage or
lien) institutes foreclosure or other proceedings for the enforcement of its remedies thereunder, or if a
default exists under any other mortgage or lien on the Mortgaged Property, and such default shall
continue for a period of thirty (30) days, notwithstanding any other provision in the other Loan
Documents or in any other document to the contrary with respect to notice and right to cure being
provided to Mortgagee.

5.8 Loz Documents. If a default shall occur under any of the other Loan Documents,
including but no lipited to, the Loan Agreement.

5.9 Due On Sale.” Fxcept as permitted under the Loan Agreement, if, without the prior written
consent of Mortgagee, whorc is (i) sale, transfer, agreement for deed, conveyance, assignment,
hypothecation or encumbrancs;, ‘whather voluntary or involuntary, of all or part of the Mortgaged
Property or any interest therein, or (ii)-any sale, assignment, pledge, encumbrance or transfer to a third
party of all or any portion of the benuficial interest of the Beneficiary under the Trust or (iii) the seizure
of the Mortgaged Property, or Fixtuies r attachment of any lien thereon, whether voluntary or
involuntary, which has not been removeqd-or'nonded off to Mortgagee's satisfaction within ten (10)
days of such attachment.

Atticle 6
DEFAULT AND FORECLOSURE

6.1  Remedies. If an Event of Default shall occur Mortgages may, at its option, exercise
one or more or all of the following remedies:

6.1.1 Acceleration. Declare the unpaid portion of the Indebtedness ‘o be immediately
due and payable, without further notice or demand (each of which hereby is e/pressly waived
by Mortgagor), whereupon the same shall become immediately due and payable:

6.1.2 Entry on Mortgaged Property. Upon receipt of a Court Order so authorizing,
enter upon the Mortgaged Property and take possession thereof and of all books, records, and
accounts relating thereto.

6.13 Operation of Morigaged Property. Upon receipt of a Court Order so
authorizing, hold, lease, operate or otherwise use or permit the use of the Mortgaged Property,

or any portion thereof, in such manner, for such time and upon such terms as Mortgagee may
deem to be in its best interest (making such repairs, alterations, additions and improvements
thereto, from time to time, as Mortgagee shall deem necessary or desirable) and collect and
retain all earnings, rents, profits or other amounts payable in connection therewith.
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6.1.4 Enforcement of Mortgage. Upon receipt of a Court Order so authorizing,
mortgagee, with or without entry, personally or by its agents or attorneys, insofar as applicable
may: (a) sell the Mortgaged Property and all estate, right, title and interest, claim and demand
therein, and right of redemption thereof, to the extent permitted by and pursuant to the
procedures provided by law, at one or more sales, and at such time and place upon such terms
and after such notice thereof as may be required or permitted by law; (b) institute proceedings
for the complete or partial foreclosure of this Mortgage; or (c) take such steps to protect and
enforce its rights whether by action, suit or proceeding in equity or at law-for the specific
performance of any covenant, condition or agreement in the Note or in this Mortgage, (without
being roquired to foreclose this Mortgage) or in aid of the execution of any power herein
granted; or for any foreclosure hereunder, or for the enforcement of any other appropriate legal
or equitable cemedy or otherwise as Mortgagee shall elect.

6.1.5 Foresiosure and Private Sale. Sell the Mortgaged Property, in whole or in part,
(2) under the judgmesi or decree of a court of competent jurisdiction, in such manner, at such
time or times and upon su:h terms as Mortgagee may determine, or as provided by law; and/or
sell the Personalty and/o: the Fixtures, in whole or in part, at one or more public or private
sales, in such manner, at such: time or times and upon such terms as Mortgagee may determine,
or as provided by law.

6.1.6 Receiver. Mortgagee sha'i be entitled, as a matter of strict right, and without
regard to the value or occupancy of the-sscurity, or the solvency of the Mortgagor or of
Beneficiary, or the adequacy of the Mortgaged Property as security for the Note, to have a
receiver appointed to enter upon and take possessiun of the Mortgaged Property, collect the
Rents and profits therefrom and apply the same as the: court may direct such receiver to have
all the rights and powers permitted under the laws of the 5State where the Mortgaged Property
is located. Mortgagor hereby waives any requirements on-the receiver or Mortgagee to post
any surety or other bond. Mortgagee or the receiver may also taiz possession of, and for these
purposes use, any and all Personalty which is a part of the Morigaged Property and used by
Mortgagor in the rental or leasing thereof or any part thereof The expense (including the
receiver's fees, counsel fees, costs and agent's compensation) incurred pursuint to the powers
herein contained shall be secured by this Mortgage. Mortgagee shall (after p2yrcnt of all costs
and expenses incurred) apply such Rents, issues and profits received by it on tii indebtedness
in the order set forth in Section 6.8 hereof. The right to enter and take possession of the
Mortgaged Property, to manage and operate the same, and to collect the Rents, issues and
profits thereof, whether by receiver or otherwise, shall be cumulative to any other right or
remedy hereunder or afforded by law, and may be exercised concurrently therewith or
independently thereof Mortgagee shall be liable to account only for such Rents, issues and
profits actually received by Mortgagee.

6.1.7 Additional Rights and Remedies. With or without notice, and without releasing
Mortgagor from any Indebtedness or Obligations, and without becoming a mortgagee in
possession, Mortgagee shall have the right to cure any breach or default of Mortgagor and, in
connection therewith, to enter upon the Mortgaged Property and to do such acts and things as
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Mortgagee deems necessary or desirable to protect the security hereof including, but without
limitation to appear in and defend any action or proceeding purporting to affect the security
hereof or the rights or powers of Mortgagee hereunder; to pay, purchase, contest or
compromise any encumbrance, charge, lien or claim of lien which, in the judgment of
Mortgagee, is prior or superior hereto, the judgment of Mortgagee being conclusive as
between the parties hereto; to obtain insurance to pay any premiums or charges with respect to
insurance required to be carried hereunder; and to employ counsel, accountants, contractors
and other appropriate persons to assist them.

6.1.8 Other. Exercise any other remedy specifically granted under the other Loan
Documbnts or now or hereafter existing in equity, at law, by virtue of statute or otherwise,
includirg the rights described below.

6.2  Separaie Sales. Any real estate or any interest or estate therein sold pursuant to any
writ of execution issued-on  judgment obtained by virtue of the Note, this Mortgage or the other Loan
Documents, or pursuant tc.-any other judicial proceedings under this Mortgage or the other Loan
Documents, may be sold in on: parcel, as an entirety, or in such parcels, and in such manner or order
as Mortgagee, in its sole discretion, mzy elect.

63  Remedies Cumulative anyConcurrent. The rights and remedies of Mortgagee as
provided in the Note, this Mortgage and »+ the other Loan Documents shall be cumulative and
concurrent and may be pursued separately, successively or together against Mortgagor or Beneficiary
or against other obligors or against the Mortgaged Pioperty, or any one or more of them, at the sole
discretion of Mortgagee, and may be exercised as ofién as occasion therefor shall arise. The failure to
exercise any such right or remedy shall in no event be constried as a waiver or release thereof, nor shall
the choice of one remedy be deemed an election of remedies to the exclusion of other remedies.

6.4  No Cure or Waiver. Neither Mortgagee's nor aiy.ieceiver's entry upon and taking
possesswn of all or any part of the Mortgaged Property, nor any coliection of rents, issues, profits,
insurance proceeds, condemnation proceeds or damages, other security or proceeds of other security,
or other sums, nor the application of any collected sum to any Indebtednes¢ and Obligations, nor the
exercise of any other right or remedy by Mortgagee or any receiver shall impair ‘the status of the
security, or cure or waive any default or notice of default under this Mortgage, or rubi’y. the effect of
any notice of default or sale or prejudice Mortgagee in the exercise of any right or reinedy, or be
construed as an affirmation by Mortgagee of any tenancy, lease or option or a subordinaticn of the lien
of this Mortgage.

6.5  Payment of Costs, Expenses and Attomneys' Fees. Mortgagor agrees to pay to
Mortgagee immediately and without demand all costs and expenses incurred by Mortgagee in

exercising the remedies under the Note and other Loan Documents (including but without limit, court
costs and reasonable attorneys' fees, whether incurred in litigation or not) with interest at the greater of
Defaulted Interest Rate or the highest rate payable under any Indebtedness and Obligations from the
date of expenditure until said sums have been paid. Mortgagee shall be entitled to bid, at the sale of the
Mortgaged Property held pursuant to the power of sale granted herein or pursuant to any judicial
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foreclosure of this instrument, the amount of said costs, expenses and interest in addition to the amount
of the other Indebtedness and Obligations as a credit bid, the equivalent of cash.

6.6  Waiver of Redemption, Notice and Marshaling, Mortgagor hereby waives and releases
() any and all statutory or equitable rights of redemption whether arising before or after the entry of a
Judgment for Foreclosure and Sale, (b) all benefit that might accrue to Mortgagor and each Beneficiary
by virtue of any present or future law exempting the Mortgaged Property, or any part of the proceeds
arising from any sale thereof, from attachment, levy or sale on execution, or providing for any
appraisement, valuation, stay of execution, exemption from civil process, moratorium, redemption or
extension of time for payment; (c) unless specifically required herein, all notices of Mortgagor's default
or of Mortgzge='s election to exercise, or Mortgagee's actual exercise, of any option or remedy under
the Note or th< other Loan Documents; (d) any right to have the liens against Mortgaged Property
marshaled; and {2} ‘he right to plead or assert any statute of limitations as a defense or bar to the
enforcement of the Nc<e or the other Loan Documents.

6.7 Power of Ssle. Mortgagee acknowledges that a power of sale provision is not
currently enforceable under the (¥ nois Mortgage Foreclosure Act (the "Foreclosure Act"). Mortgagor
acknowledges that in the event the Feraclosure Act is hereafter amended to permit the enforcement of
a power of sale provision (the "Amendment™), such Amendment, to the extent permitted by law, will
be enforceable against the Mortgagor and »ilow Mortgagee to proceed under the Amendment, so long
as the Event of Default under which Mortgaza= is proceeding occurs on or after the effective date of
the Amendment. Whereupon, Mortgagee may e'cci to sell the Mortgaged Property by power of sale
and, upon such election, such notice of Event of Default and election to sell shall be given as shall be
required by the Amendment. Thereafter, upon the expr:ation of such time and the giving of such notice
of sale as may then be required by law, at the time and plice specified in the notice of sale, Mortgagee,
or such selling officer as required or allowed by the Amendment, shall sell such property, or any
portion thereof specified by Mortgagee, at public auction to the hignest bidder for cash in lawful money
of the United States. Mortgagee may postpone the sale by public 2:nouncement thereof at the time
and place noticed therefor. If the Mortgaged Property consists of sevzra! lots, parcels or interests,
Mortgagee may designate the order in which the same shall be offered for sie or sold.

6.8 lication of Proceeds. The proceeds of any sale of all o any portion of the
Mortgaged Property and the amounts generated by any holding, leasing, operation ¢: ciber use of the
Mortgaged Property shall be applied by Mortgagee in the following order:

(a) First, to the payment of reasonable costs and expenses of taking possession of the
Mortgaged Property and of holding, using, leasing, repairing, improving and selling the same
(including, without limitation, payment of any Impositions or other taxes),

(b) Second, to the extent allowed by law, to the payment of reasonable attorneys' fees
and other legal expenses, including expenses and fees incurred on appeals and legal expenses
and fees of a recetver,

(c) Third, to the payment of accrued and unpaid interest on the Indebtedness; and
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(d) Fourth, to the payment of the balance of the Indebtedness. The balance, if any,
shall be paid to the parties entitled to receive it.

69  Strict Performance. Any failure by Mortgagee to insist upon strict performance by
Mortgagor or of any of the terms and provisions of this Mortgage or of the other Loan Documents or
of the Note shall not be deemed to be a waiver of any of the terms or provisions of this Mortgage or of
the other Loan Documents or the Note and Mortgagee and Mortgage shall have the right thereafter to
insist upon strict performance by Mortgagor or of any and all of them.

6.10 No Conditions Precedent to Exercise of Remedies. Neither Mortgagor nor any other
person now ar hereafter obligated for payment of all or any part of the Indebtedness (including the
Beneficiary) shaii he relieved of such obligation by reason of the failure of Mortgagee to comply with
any request of Mcitgagor or Beneficiary or of any other person so obligated to take action to foreclose
on this Mortgage ‘or ctherwise enforce any provisions of this Mortgage and/or the other Loan
Documents, or by reascn o7 the release, regardless of consideration, of all or any part of the secunty
held for the Indebtedness, oUy reason of any agreement or stipulation between any subsequent owner
of the Mortgaged Property ani Mortgagee extending the time of payment or modifying the terms of
this Mortgage and/or the othei’ Loan Documents without first having obtained the consent of
Mortgagor or Beneficiary or such oiher nerson; and in the latter event Mortgagor or Beneficiary and
all such other persons shall continue to k¢ tiable to make payment according to the terms of any such
extension or modification agreement, unizas expressly released and discharged in writing by
Mortgagee.

6.11 Release of Collateral. Mortgagee may elcase, regardless of consideration, any part of
the security held for the Indebtedness or Obligations withau?, »s to the remainder of the security, in any
way impairing or affecting the liens of the other Loan Docuinents or their priority over any subordinate
lien. Without affecting the liability of Mortgagor, Beneficiary or any, other person {except any person
expressly released in writing) for payment of any Indebtedness secured hereby or for performance of
any Obligations contained herein, and without affecting the rights ox Murtgagee with respect to any
security not expressly released in writing, Mortgagee may, at any time ard from time to time, either
before or after maturity of the Mortgage Note, and without notice or conseit: (a) release any person
liable for payment of all or any part of the Indebtedness or for performance of an’ Obligations; (b)
make any agreement extending the time or otherwise altering terms of payment of all ot any part of the
Indebtedness, or modifying or waiving any Obligation, or subordinating, modifying o otherwise
dealing with the lien or charge hereof. (c) exercise or refrain from exercising or ware.any right
Mortgagee may have; (d) accept additional security of any kind; (e) release or otherwise deal with any
property, real or personal, securing the Indebtedness, including all or any part of the Mortgaged
Property.

6.12  Other Collateral. For payment of the Indebtedness, Mortgagee may resort to any other
security therefor held by Mortgagee in such order and manner as Mortgagee may elect.

6.13 Discontinuance of Proceedings. In the event Mortgagee shall have proceeded to

enforce any rights under this Mortgage or the other Loan Documents and such proceedings shall have
been discontinued or abandoned for any reason, then in every such case Mortgagor and Mortgagee
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shall be restored to their former positions and the rights, remedies and powers of Mortgagee shall
continue as if no such proceedings had been taken.

Article 7

CONDEMNATION

7.1  Condemnation. To the extent of the outstanding Indebtedness, Mortgagor hereby
assigns, transfers and sets over to Mortgagee all rights of Mortgagor to any award or payment in
respect of (2} any taking of all or a portion of the Mortgaged Property as a result of, or by agreement in
anticipation of, <iie exercise of the right of condemnation or eminent domain; (b) any such taking of any
appurtenances to e Mortgaged Property or of vaults, areas or projections outside the boundaries of
the Mortgaged Fropeiiv, or rights in, under or above the alleys, streets or avenues adjoining the
Mortgaged Property, o: rights and benefits of light, air, view or access to said alleys, streets, or
avenues or for the taking ~f space or rights therein, below the level of, or above the Mortgaged
Property; and (c) any damage to the Mortgaged Property or any part thereof due to governmental
action, but not resulting in, a taking-of any portion of the Mortgaged Property, such as, without
limitation, the changing of the grade of any street adjacent to the Mortgaged Property. Mortgagor
hereby agrees to file and prosecute its ciakr-or claims for any such award or payment in good faith and
with due diligence and cause the same i ‘e collected and paid over to Mortgagee, and hereby
irrevocably authorizes and empowers Mortgages; in: the name of Mortgagor or otherwise, to collect
and receipt for any such award or payment and, in-thz-event Mortgagor fails to act, or in the event that
an Event of Default has occurred and is continuing, tu tie and prosecute such claim or claims.

72 lication of Proceeds. All proceeds received hy Mortgagee with respect to a taking
of all or any part of the Mortgaged Property or with respect to damage to all or any part of the
Mortgaged Property from govemmental action not resulting in a-taking of the Mortgaged Property,
shall be applied as follows, in the order of priority indicated:

(a) To reimburse Mortgagee for all reasonable costs ‘aad expenses, including
reasonable attorneys' fees incurred in connection with collecting the said proct eds;

(b) To the payment of accrued and unpaid interest on the Note;
(c) To the prepayment of the unpaid principal of the Note, without premum; and

(d) To the payment of the balance of the Indebtedness. The balance, if any, will be
paid to Mortgagor.
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Article 8

MISCELLANEOUS

81  Further Assurances. Mortgagor, upon the reasonable request of Mortgagee, will
execute, acknowledge and deliver such further instruments (including, without limitation, financing
statements, estoppel certificates and declarations of no set-off) and do such further acts as may be
necessary, desirable or proper to carry out more effectively the purpose of the other Loan Documents,
to facilitate the assignment or transfer of the Note and the other Loan Documents, and to subject to the
liens of the other Loan Documents, any property intended by the terms thereof to be covered thereby,
and any renzwals, additions, substitutions, replacements or betterments thereto. Upon any failure by
Mortgagor to_ cxecute and deliver such instruments, certificates and other documents on or before
seven (7) days af<r-2 written request therefor is given to Mortgagor, Mortgagee may make, execute
and record any aid-9" such instruments, certificates and Mortgagor irrevocably appoints Mortgagee
the agent and attorney-ir-tz<t of Mortgagor to do so.

82  Recording and Viling. Mortgagor, at its expense, will cause the other Loan
Documents, all supplements theréto a=d any financing statements at all times to be recorded and filed
and re-recorded and re-filed in such manner and in such places as Mortgagee shall reasonably request,
and will pay all such recording, filing, re-r&rording and re-filing taxes, fees and other charges.

83  Notice. All notices, demands, requests and other communications required under the
other Loan Documents and the Note shall be in-wriiing and shall be deemed to have been properly
given if sent by U. S. certified or registered mail, pustage prepaid, or personal delivery, addressed to
the party for whom it is intended at the Mortgagor's Adcress or the Mortgagee's Address, as the case
may be. Any party may designate a change of address by wtitien notice to the other, given at least ten
(10) days before such change of address is to become effective.

84  Mortgagee's Right to Perform the Obligations. If Mortzagor shall fail to make any
payment or perform any act required by this Mortgage or the other Loan Liocuments, then, at any time
thereafter, upon reasonable prior notice to or demand upon Mortgagor and without waiving or
releasing any obligation or default, Mortgagee may make such payment or perforn such act for the
account of and at the expense of Mortgagor, and shall have the right to enter the Monzaged Property
for such purpose and to take all such action thereon and with respect to the Mortgage«i Property as
may be necessary or appropriate for such purpose. All sums so paid by Mortgagee, and (! .costs and
expenses, including, without Limitation, reasonable attorneys' fees and expenses so incurred together
with interest thereon at the Defaulted Interest Rate, from the date of payment or incurring, shall
constitute additions to the Indebtedness secured by the other Loan Documents, and shall be paid by
Mortgagor to Mortgagee, on demand. If Morigagee shall elect to pay any Imposition, Mortgagee may
do so in reliance on any bill, statement or assessment procured from the appropriate public office,
without inquiring into the accuracy thereof or into the validity of such Imposition. Mortgagor shall
indemnify Mortgagee for all losses and expenses, including reasonable attomneys' fees, incurred by
reason of any acts performed by Mortgagee pursuant to the provisions of this Subsection 8.4 or by
reason of the other Loan Documents, and any funds expended by Mortgagee to which it shall be
entitled to be indemnified, together with interest thereon at the Defaulted Interest Rate from the date of

19

1038673




UNOFFICIAL COPY 39631511

such expenditures, shall constitute additions to the Indebtedness and shall be secured by the other Loan
Documents and shall be paid by Mortgagor to Mortgagee upon demand.

8.5  Covenants Running with the Land. All covenants contained in this Mortgage and in
the other Loan Documents shall run with the Mortgaged Property.

8.6  Severability. In case any one or more of the Obligations shall be invalid, illegal or
unenforceable in any respect, the validity of the Note, this Mortgage, and the other Loan Documents
and remaining Obligations shall be in no way affected, prejudiced or disturbed thereby.

8.7 < Modification. This Mortgage and the other Loan Documents and the terms of each of
them may not e changed, waived, discharged or terminated orally, but only by an instrument or
instruments in writing signed by the party against which enforcement of the change, waiver, discharge
or termination is asscried,

88  Assumptior.~The loan evidenced by the Note and secured by this Mortgage and the
other Loan Documents is person#] to Mortgagor, and Mortgagee made such loan to Mortgagor based
upon the credit of Mortgagor, ard Bexzeficiary and Mortgagee's judgment of the ability of Mortgagor,
or Beneficiary to repay the entire Inasbtedness and therefore this Mortgage may not be assumed by any
subsequent holder of an interest in the Msrtzaged Property without Mortgagee's prior written consent.

This Section 8.8 does not limit the effect aic aenerality of Section 5.9 hereof. Mortgagor shall notify
Mortgagee promptly in writing of any transaction ot svent described in Section 5.9 hereof.

8.9  Tax on Indebtedness or Mortgage. ir the event of the passage, after the date of this
Mortgage, of any law deducting from the value of land for b2 purposes of taxation, any fien thereon,
or imposing upon Mortgagee the obligation to pay the whote  or any part, of the taxes or assessments
or charges or liens herein required to be paid by Mortgagor, or chunging in any way the laws relating to
the taxation of mortgages or debts as to affect the Mortgage or thz Tndebtedness, the entire unpaid
balance of the Indebtedness shall, at the option of Mortgagee, after thirty (30) days written notice to
Mortgagor, become due and payable; provided, however, that if, in ‘tie opinion of Mortgagee's
counsel, it shall be lawful for Mortgagor to pay such taxes, assessments, or charges, or to reimburse

- Mortgagee therefor, then there shall be no such acceleration of the time for piyment of the unpaid
balance of the Indebtedness if a mutually satisfactory agreement for reimbursemcny; in writing, is
executed by Mortgagor and delivered to Mortgagee within the aforesaid period.

8.10 Maximum Rate of Interest. Notwithstanding any provision in this Mortgage, or in any
instrument now or hereafter relating to or securing the Indebtedness evidenced by the Note, this
Mortgage or the other Loan Documents the total liability for payments of interest and payments in the
nature of interest, including, without limitation, all charges, fees, exactions, or other sums which may at
any time be deemed to be interest, shall not exceed the limit imposed by applicable usury laws. In the
event the total liability for payments of interest and payments in the nature of interest, including without
limitation, all charges, fees, exactions or other sums which may at any time be deemed to be interest,
shall, for any reason whatsoever, result in an effective rate of interest, which for any month or other
interest payment period exceeds the limit imposed by the applicable usury laws, all sums in excess of
those lawfully collectible as interest for the period in question shall, without further agreement or notice
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by, between, or to any party hereto, be applied to the reduction of the Indebtedness immediately upon
receipt of such sums by Mortgagee, with the same force and effect as though Mortgagor, and/or
Beneficiary had specifically designated such excess sums to be so applied to the reduction of the
Indebtedness and Mortgagee had agreed to accept such sums as a premium-free payment of the
Indebtedness, provided, however, that Mortgagee may, at any time and from time to time, elect, by
notice in writing to Mortgagor, to waive, reduce, or limit the collection of any sums (or refund to
Mortgagor any sumns collected) in excess of those lawfully collectible as interest rather than accept such
sums as a prepayment of the Indebtedness.

8.11  Survival of Warranties and Covenants. The warranties, representations, covenants and
agreements <1, forth in this Mortgage and the other Loan Documents and Note shall survive the
making of the loan and the execution and delivery of the Note, and shall continue in full force and
effect until the Tndtedness shall have been paid in full, except such obligations as specified in Section

4.10 hereof which skl survive.

8.12  Applicable Law. This Mortgage and the other Loan Documents shall be governed by
and construed according to the favs-of the State of Illinois.

8.13 Loan Expenses. Murtgagor shall pay all costs and expenses in connection with the
preparation, execution, delivery and performance of this Mortgage and the other Loan Documents,
including (but not limited to) fees and distur:ements of its and Mortgagee's counsel, recording costs
and expenses, conveyance fee, documentary stamp, intangible and other taxes, surveys, appraisals and
policies of title insurance, physical damage insuratice,and liability insurance.

8.14 Tax Escrow. Mortgagor shall pay to Morts2gee on each of the monthly due dates of
payments, as set forth in the Note, an amount equal to ¢pe-twelfth of the annual Impositions.
Mortgagor shall also pay into such account such additional amounts, to be determined by Mortgagee
from time to time, as will provide a sufficient fund, at least 30 days yrior to the due dates of the next
installment of such Impositions and premiums, for payment of such Imipositions and premiums so as to
realize the maximum discounts permitted by law. Amounts held hereurae: by Mortgagee shall be
non-interest bearing and may be commingled with Mortgagee's other funds." vJpon assignment of this
Mortgage, Mortgagee shall have the right to pay over the balance of such/ambunts then in its
possession to the assignee and Mortgagee shall thereupon be completely released iroin il liability with
respect to such amounts. Upon full payment of the Indebtedness, or, at the election of Vortgagee at
any prior time, the balance of such amounts shall be paid over to Mortgagor and no othec party shall
have any right or claim thereto. Amounts held by Mortgagee pursuant to this Section 8.14 shall (a) be
made available to Mortgagor in sufficient time to allow Mortgagor to satisfy Mortgagor's obligations
under this Mortgage and the other Loan Documents to pay Impositions and required insurance
premiums, within the maximum discount period, where applicable and (b) not bear interest.

8.15 No Representations by Mortgagee. By accepting or approving anything required to be
observed, performed or fulfilled or to be given to Mortgagee, pursuant to this Mortgage or the other
Loan Documents, including (but not limited to) any officer’s certificate, survey, appraisal or insurance
policy, Mortgagee shall not be deemed to have warranted or represented the sufficiency, legality,
effectiveness or legal effect of the same, or of any term, provision or condition thereof, and such
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acceptance or approval thereof shall not be or constitute any warranty or representation with respect
thereto by Mortgagee.

8.16 Headings. The article headings and the section and subsection captions are inserted for
convenience or reference only and shall in no way alter or modify the text of such articles, sections and
subsections.

8.17 Counterparts. This Mortgage may be executed in counterparts, and all said
counterparts when taken together shall constitute one and the same Mortgage.

8.18 Collateral Protection Act. Pursuant to the requirements of the Illinois Collateral
Protection Act, Mortgagor is hereby notified as follows:  Unless the Mortgagor provides the
Mortgagee with svsience of the insurance coverage required by this Mortgage, the Loan Agreement or
any of the other Luz: Documents, Mortgagee may purchase insurance at Mortgagor's expense to
protect Mortgagee's intciesis in the Mortgaged Property or any other collateral for the Indebtedness or
Obligations. This insurancc may, but need not protect Mortgagor's interests. The coverage the
Mortgagee purchases may not p2y.any claim that Mortgagor makes or any claim that is made against
Mortgagor in connection with the Mzitgaged Property ot any other collateral for the Indebtedness or
Obligations. Mortgagor may later cancel any insurance purchased by Mortgagee but only after
providing Mortgagee with evidence 1ha* Mortgagor has obtained insurance as required by this
Mortgage, the Loan Agreement or any of*he other Loan Documents. If Mortgagee purchases
insurance for the Mortgaged Property or any sther collateral for the indebtedness or obligations,
Mortgagor will be responsible for the costs of that iisurance, including interest in any other charges
that Mortgagee may lawfully impose in connection with the placement of the insurance, until the
effective date of the cancellation or expiration of the insurarce. The costs of the insurance may be
added to the total outstanding indebtedness. The costs of tie insurance may be more than the cost of
insurance that Mortgagor may be able to obtain on its own.

8.19 Revolving Credit Loan. This Mortgage is given, in paif, to secure a revolving credit
loan and shall secure not only presently existing Indebtedness under the Loan Documents, but also
future advances, whether such advances are obligatory or to be made at the opiion of the Mortgagee or
otherwise, as are made within twenty (20) years from the date hereof, to the sime extent as if such
future advances were made on the date of the execution of this Mortgage, although thcre may be no
advance made at the time of execution of this Mortgage and although there may be ric-indebtedness
secured hereby outstanding at the time any advance is made. The lien of this Mortgage shali bz valid as
to all Indebtedness secured hereby, including future advances, from the time of its filing for record in
the recorder’s office of the county in which the Mortgaged Property is located. The total amount of
indebtedness secured hereby may increase or decrease from time to time, but the total unpaid principal
balance of indebtedness secured hereby (including disbursements that the Mortgagee, may, but shall
not be obligated to, make under this Mortgage, the Loan Documents, or any other document with
respect thereto) at any one time outstanding may be substantially less but shall not exceed TWENTY-
FOUR MILLION AND NO/100 DOLLARS ($24,000,000.00), plus interest thereon, and any
disbursements made for payment of taxes, special assessments, or insurance on the Mortgaged
Property and interest on such disbursements, and all disbursements by Mortgagee pursuant to 735
ILCS 5/15-1302(b)(5) (all such Indebtedness being hereinafter referred to as the maximum amount
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secured hereby). This Mortgage shall be valid and have priority to the extent of the maximum amount
secured hereby over all subsequent liens and encumbrances, including statutory liens, excepting solely
taxes and assessments levied on the Mortgaged Property given priority by law.

8.20  Exculpation. It is expressly understood and agreed that nothing in this Mortgage shall
be construed as creating any personal liability on the Trustee personally to perform any express or
implied covenant, condition or obligation under this Mortgage all such liability, if any, being expressly
waived by every person or entity now or hereafter claiming any right, title or interest under this
Mortgage. Notwithstanding the foregoing, the Lender shall not be precluded from: (a) foreclosing this
Mortgage, (b) recovering any condemnation awards or insurance proceeds attributable to the
Mortgaged Froverty; (c) recovering any tenant security deposits, advance or prepaid rents, if any, or
(d) enforcing theé nersonal liability of the Beneficiary as Co-maker of the Note, of the payment of the
Note and perforinznze of all Qbligations under the Loan Documents.

[SIGNATURE PAGE FOLLOWS]

23

1038673




UNOFFICIAL COPY'  gg631511

IN WITNESS WHEREQF, Mortgagor has executed this Mortgage as of the date first above
written.

American National Bank and Trust Company of Chicago
as Trustee under Trust Agreement date July 11, 1988
and known as Trust Number 2637 EG - yne OF

L
pCHED f°§ﬁf§«w°°’“"m
REPR ot B
By: S “‘DE e
Mw‘
Attest: ’M\m: ”
O P
a‘g‘mﬂ
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This instrument is executed by the undersigned Land Trustee, not personally but
solely as Trustee in the exercise of the power and authority conferred upon and vested in it
as such Trustee. It is expressly understood and agreed that all of the warranties,
indemnities, representations, covenants, undertakings and agreements herein made on the
part of the Trustee are undertaken by it solely in its capacity as Trustee and not personally.
It is further understood and agreed that the Trustee merely holds title to the praperty herein
described and has no agents, employees or control over the management of the property
and no knowledge of other factual matters except as represented to it by the
beneficiary(ies) of the Trust. No personal liability or personal responsibility is assumed by or
shall at any time be asserted or enforceable against the Trustee on account of any
warranty, indemnity, representation, covenant, undertaking or agreement of the Trustee in
this instrument, all such liability being expressly waived by every person now or hereafter
claiming aay right or security hereunder; and the cwner of any indebtedness or cause of
action for bieach of any warranty, indemnity, representation, covenant, undertaking or
agreement azcruing hereunder shall look solely to the Trust estate for the payment thereof.

IN WITNESS /WHEREQF, American National Bank and Trust Company of Chicago,
not personally but as Trusiee as aforesaid, has caused these presents to be signed by one
of its Officers the day ana year first above written.

AMERICAN MATIONAL BANK AND TRUST COMPANY OF CHICAGO
43 Trustee, as aforesaid, and not personally,

@o@ﬁd«uca_,

Vice Pre;dd ST

STATE OF ILLINOCIS )
COUNTY OF COOK )

I, the undersigned, a Notary Public in and for said County, in the state afriezaid, do hereby
certify Annette N. Brusca an officer of American National@znk and Trust
Company of Chicago personally known to me to be the same person whose name is
subscribed to the foregoing instrument, appeared before me this day in werson and
acknowledged that said officer of said association signed and deliverad this instrurnent as a
free and voluntary act, for the uses and purposes therein set forth. GIVEN under my hand
and seal this {date} 24th day of June, 1999.

NOTARY PUBLIC

“OFFICIAL SEAL”
Joan Wilson

Notary Public, State of Ilinois
My Commission Expires Feb. 3, 2002
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ACKNOWLEDGMENT

STATE OF ILLINOIS )
) SS.
COUNTY OF COOK )

On June 1999, before me, the undersigned, a Notary Public in and for the county and
state aforesaid, personally appeared and personally known to
me (or proved to me on the basis of satisfactory evidence) to be the and

.. of American National Bank and Trust Company of Chicago as
Trustee under 7 rist Agreement date July 11, 1988 and known as Trust Number 2637 EG and
the persons who evecated this Mortgage as officers of said Trustee and acknowledged to me that the
execution thereof was tier free and voluntary act and deed for the uses and purposes there mentioned.

WITNESS my hand and official seal.

(SEAL)
Notary Public in and for the

State of

My commission expires:
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EXHIBIT A

Legal Description

LOTS 5, 6, 9 AND 10 IN WOODFIELD BUSINESS CENTER III, BEING A RESUBDIVISION
OF LOTS 103, 105 AND 106 IN WOOD FIELD BUSINESS CENTER TWO-EAST, PHASE ],
PER DOCUMENT NUMBER 26501313, ALSO BEING A SUBDIVISION OF PART OF THE
NORTHWEST Y OF SECTION 11, TOWNSHIP 41 NORTH, RANGE 10, EAST OF THE THRD
PRINCIPAL MERIDIAN, ALSO BEING A SUBDIVISION OF PART OF THS SOUTH Y: OF
THE NORTHWEST % O SAID SECTION 11, ALL ACCORDING TO THE PLAT THEREOF
RECORDED CCTOBER 16, 1997 AS DOCUMENT 97768945, IN COOK COUNTY, ILLINOIS.

PIN. 7-11,402-011
07-11-i1£2-212
07-11-102-(14
07-11-102-015

COMMONLY KNOWN AS:
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EXHIBIT B
PERSONALTY

(@)  All apparatus, machinery, devices, fixtures, communication devices, systems
and equipment, fittings, appurtenances, equipment, appliances, furniture, furnishings, appointments,
accessories, landscaping, plants and all other items of personal property now or hereafter acquired by
Mortgagor, or in which Mortgagor may now or hereafter have any interest whatsoever, and used in the
operation or maintenance of the Mortgaged Property and any other real property hereafter subject to
the lien of th4 ivortgage or any business or operation conducted thereon. All fixtures and equipment
now or hereaftzi installed for use in the operation of the buildings, structures and improvements now
or hereafter on tie Property and any other real Mortgaged Property hereafter subject to the lien of the
Mortgage, and the 1aa<iinery, appliances, fixtures and equipment pertaining thereto.

(b)  Anv zud all goods, tangible and intangible, personal property of any kind,
nature or description (includirg 'without limitation, any and all contract rights, franchises, licenses,
permits, documents, instruments’ an-general intangibles) of Mortgagor, whether now owned or
hereafter acquired, or in which Mortzagor now has or shall hereafter acquire any right, title or interest
whatsoever and any and all replacemente 2zd substitutions thereof or therefor, arising from or out of
the Mortgaged Property and any other real pr<iperty hereafter subject to the lien of the Mortgage;

{¢)  Any and all additions and-accassories to all of the foregoing and any and all
proceeds, renewals, replacements and substitutions of ¢"; of the foregoing.
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EXHIBIT C

Permitted Exceptions

1. General real estate taxes for the year 1998.
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