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SUBORDINATION, NON-DISTURBANCE -
D ATIIENTACKLIME L
This Subordination, Non-Disturbance and Attornment Agreement (this "Agreement") is
entered into as of %Z;?,] g; , 1999 (the "Effegtive Date"), between Chicago Title and
Trust Co., a rugfee, /€< : , whose address is
One N. LaSalle, Suite 2235, Chicago, Illingis 60602 ("Mortgagee"),and

Borders, Inc., a Colorado corporation, whose address is 100 Phoenix Drive, Ann Arbor, MI 48108
("Tenant™), with reference to the following facts:

A, American National Bank and Trust Company of Chicago, as Trustee under Trust
Agreemeni dated July 11, 1986 and known as Trust Number 067937-07, an Illinois land trust,
whose address-is 120 South LaSalle, Chicago, Illinois ("Landlord"), owns the real property located
at northeast'corpcr of Lake Avenue and Harlem Avenue, in Oak Park, 1llinois (such real property,
including all buirdiogs, improvements, structures and fixtures located thereon, "Landlord’s

_ Premises"), as more purticularly described in Schedule A. .
B. Mort%g‘gec Yias made a loan to Landlord in the original principal amount of
$ W)/ 7 Y i . (the "Loan").

>

C. To securg the Loan, ['and}srd has encumbered Landlord’s Premises by entering into
that certain 77z ,ﬁ// dated A7 1977 | in favor
of Mortgagee (as amended, increased, reneved, extendedf{pread, consqlidated, severed, restated,
or otherwise changed from time to time, the "Mo:tgage") recorded on z A , 19 ,

at-Besk——Page— , in the Official Recodsof the Countﬁf Cook, State of Illinois (the
"Land Records") <7 e o, FTASS AP

D. Pursuant to a Lease dated as of Z Z___ , 1999 (the "Lease™), Landlord /
demised to Tenant a portion of Landlord’s Prgmfises{“ Tenant s Premises"). Tenant’s Premises are
commonly known as 1144 W, Lake Street, Oak Park, Illinois.

E. A memorandum of the Lease is to be recorded in the Laad Records prior to the
recording of this Agreement. '

F. Tenant and Mortgagee desire to agree upon the relative priorities of cheir interests
in Landlord’s Premises and their rights and obligations if certain events occur.

NOW THEREFORE, for good and valuable consideration, Tenant and Mortgagee agree:
1. Definitions.

The following terms shall have the following meanings for purposes of this |
Agreement. |
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1.1 Construction-Related Obligation. A "Construction-Related Obligation" means any
obligation of Landlord under the Lease to make, pay for, or reimburse Tenant for any alterations,
demolition, or other improvements or work at Landlord’s Premises, including Tenant’s Premises.
"Construction-Related Obligations” shall not include: (a) reconstruction or repair following fire,
casualty or condemnation; or (b) day-to-day maintenance and repairs.

1.2 Foreclosure Event. A "Foreclosure Event” means: (a) foreclosure under the
Mortgage; (b) any other exercise by Mortgagee of rights and remedies (whether under the Mortgage
or under applicable law, including bankruptcy law) as holder of the Loan and/or the Mortgage, as
a result of which Successor Landlord becomes owner of Landlord’s Premises; or (c) delivery by
Landlord to Mortgagee (or its designee or nominee) of a deed or other conveyance of Landlord’s
interest i1  andlord’s Premises in lieu of the foregoing.

1.3 Former Landlord. A "Former Landlord" means Landlord and any other party that
was landlord under the Lease at any time before the occurrence of any attornment under this
Agreement,

1.4 Offseright  An "Offset Right” means any right or alleged right of Tenant to any
offset, defense (other than ¢n¢ 4rising from actual payment and performance, which payment and
performance would bind a Succersor Landlord pursuant to this Agreement), claim, counterclaim,
reduction, deduction, or abatemeni-azainst Tenant’s payment of Rent or performance of Tenant’s
other obligations under the Lease, arising (whether under the Lease or other applicable law) from
Landlord’s breach or default under the Leusz:

1.5 Rent. The "Rent" means any fixed zent, base rent or additional rent under the Lease.

1.6 Successor Landlord. A "Successor Laralord” means any party that becomes owner
of Landlord’s Premises as the result of a Foreclosure Evet,

1.7 Termination Right. A "Termination Right" means any right of Tenant to cancel or
terminate the Lease or to claim a partial or total eviction arising (whziber under the Lease or under
applicable law) from Landlord’s breach or default under the Lease.

2. Subordination.

The Lease shall be, and shall at all times remain, subject and subordinze to the lien
imposed by the Mortgage, and all advances made under the Mortgage.

3. Nondisturbance, Recagnition and Attornment.

3.1 No Exercise of Mortgage Remedies Against Tenant. So long as the Lease has not
been terminated on account of Tenant’s default that has continued beyond applicable cure periods
(an "Event of Default"), Mortgagee shall not name or join Tenant as a defendant in any exercise of
Mortgagee’s rights and remedies upon a default under the Mortgage unless applicable law requires
Tenant to be made a party thereto as a condition to proceeding against Landlord or prosecuting such
rights and remedies. In the latter case, Mortgagee may join Tenant as defendant in such action only
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for such purpose and not to terminate the Lease or otherwise adversely affect Tenant’s rights under
the Lease or this Agreement in such action.

99894523

3.2 Nondisturbance and Attornment. If the Lease has not been terminated on account
of an Event of Default by Tenant, then, when Successor Landlord takes title to Landlord’s Premises:
(a) Successor Landlord shall not terminate or disturb Tenant’s possession of Tenant’s Premises
under the Lease, except in accordance with the terms of the Lease and this Agreement; (b) Successor
Landlord shall be bound to Tenant under all the terms and conditions of the Lease (except as
provided in this Agreement); (¢} Tenant shall recognize and attorn to Successor Landlord as
Tenant’s direct Landlord under the Lease as affected by this Agreement; and (d) the Lease shall
continue in full force and effect as a direct lease, in accordance with its terms (except as provided
in this Agreement), between Successor Landlord and Tenant.

33 Further Documentation. The provisions of this Article shall be effective and self-
operative without any need for Successor Landlord or Tenant to execute any further documents.
Tenantand SuccessocLandlord shall, however, confirm the provisions of this Article in writing upon
request by either of them.

4. Protection of Successor Landlord.

Notwithstanding anjthing woine contrary in the Lease or Mortgage, Successor Landlord
shall not be liable for or bound by any =t ihe following matters:

4.1 . Claims Against Successor Lanciord. Any Offset Right that Tenant may have against
any Former Landlord relating to any event or oscuivence before the date of attornment, including
any claim for damages of any kind whatsoever as tiiecesult of any breach by Former Landlord that
occurred before the date of attornment. (The foregoing shall not limit either (a) Tenant's right to
exercise against Successor Landlord any Offset Right otnerwise available to Tenant because of ‘
events occurring after the date of attornment or (b) Successor Lawd!ord’s obligation to correct any
conditions that existed as of the date of attornment and violate Successor Landlord’s obligations as
Landlord under the Lease.) '

4.2 Prepayments. Any payment of Rent that Tenant may have inace to Former Landlord
more than thirty days before the date such Rent was first due and payable undei-the Lease with
respect to any period after the date of attornment other than and only to the extent ‘nzt, the Lease
expressly required such a prepayment.

43 Payment; Security Deposit. Any obligation: (a) to pay Tenant any sum(s) that any
Former Landlord owed to Tenant or (b) with respect to any security deposited with Former
Landlord, unless such security is actually delivered to Mortgagee. This paragraph is not intended
to apply to Landlord’s obligation to make any payment that constitutes a "Construction-Related
Obligation."

4.4 Modification, Amendment or Waiver. Any modification or amendment ofthe Lease,
or any waiver of any terms of the Lease, made without Mortgagee’s written consent.
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4.5  Surrender, Etc. Any consensual or negotiated surrender, cancellation, or
termination of the Lease, in whole or in part, agreed upon between Landlord and Tenant, unless
effected unilaterally by Tenant pursuant to the express terms of the Lease.

5. Exculpation of Successor Landlord.

Notwithstanding anything to the contrary in this Agreement or the Lease, upon any
attornment pursuant to this Agreement the Lease shall be deemed to have been automatically
amended to provide that Successor Landlord’s obligations and liability under the Lease shall never
extend beyond Successor Landlord’s (or its successors’ or assigns’) interest, if any, in Landlord’s
Premises from time to time, including insurance and condemnation proceeds, Successor Landlord’s
interest izt the Lease, and the proceeds from any sale or other disposition of Landlord’s Premises by
Successor L.andlord (collectively, "Successor Landlord’s Interest"). Tenant shall look exclusively
to Successor Lzndlord’s Interest (or that of its successors and assigns) for payment or discharge of
any obligations of Successor Landlord under the Lease as affected by this Agreement. If Tenant
obtains any monay judgment against Successor Landlord with respect to the Lease or the
relationship between Sur.cessor Landlord and Tenant, then Tenant shall look solely to Successor
Landlord’s Interest (o1 tnat of its successors or assigns) to collect such judgment. Tenant shall not
collect or attempt to collect 24y such judgment out of any other assets of Successor Landlord.

6. Mortgagee's Righiito-Cure.

6.1 Notice to Morigagee. Notv-ithstanding anything to the contrary in this Agreement
or the Lease, before exercising any Terminaion Right or Offset Right, Tenant shall provide
Mortgagee with notice of the breach or default Ly Landlord giving rise to same (the "Default
Notice") and, thereafter, the opportunity to cure suck breach or default as provided for below.

6.2 Morigagee's Cure Period. After Mortgagee receives a Default Notice, Mortgagee
shall have a period of thirty days beyond the time availabie to Lzudlord under the Lease in which
to cure the breach or default by Landlord. Mortgagee shall have nc‘obligation to cure (and shall
have no liability or obligation for not curing) any breach or default by Lendlord, except to the extent
that Mortgagee agrees or undertakes otherwise in writing.

6.3 Extended Cure Period. Inaddition, asto any breach or defauii by “andlord the cure
of which requires possession and control of Landlord’s Premises, provided on.y t'iat Mortgagee
undertakes to Tenant by written notice to Tenant within thirty days after receipt of the Default
Notice to exercise reasonable efforts to cure or cause to be cured by a receiver such breacli ot default
within the period permitted by this paragraph, Mortgagee’s cure period shall continue foi such
additional time (the "Extended Cure Period") as Mortgagee may reasonably require to either (a)
obtain possession and control of Landlord’s Premises and thereafter cure the breach or default with
reasonable diligence and continuity or (b) obtain the appointment of a receiver and give such
receiver a reasonable period of time in which to cure the default.

7. Confirmation of Facts.

Tenant represents to Mortgagee and to any Successor Landlord, in each case as of
the Effective Date:
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7.1 Effectiveness of Lease. The Lease is in full force and effect, has not been modified,
and constitutes the entire agreement between Landlord and Tenant relating to Tenant’s Premises.
Tenant has no interest in Landlord’s Premises except pursuant to the Lease. No unfulfilled
conditions exist to Tenant’s obligations under the Lease..

72 Rent. Tenant has not paid any Rent that is first due and payable under the Lease
after the Effective Date.

13 No Landlord Default. To the best of Tenant’s knowledge, no breach or default by
Landlord exists and no event has occurred that, with the giving of notice, the passage of time or
both, would constitute a breach or default.

7.4/~  No Tenant Default. Tenant is not in default under the Lease and has not received
any uncured nctice of any default by Tenant under the Lease.

7.5 Na Tz<rmination. Tenant has not commenced any action nor sent or received any
notice to terminate the' L :ase. Tenant has no presently exercisable Termination Right(s) or Offset
Right(s).

7.6 Commencement Date. The "Commencement Date" of the Lease is to be determined
per the terms of Article 5 of the Leasc.

7.7 Acceptance. Except as set “oith in Schedule B (if any) attached to this Agreement:
(a) Tenant has accepted possession of Tenan?'s Premises; and (b) excepting any latent defects,
Landlord has performed all Construction-Relatea Giligations related to Tenant’s initial occupancy
of Tenant’s Premises and Tenant has accepted sucit performance by Landlord.

7.8 No Transfer. Tenant has not transferred, encumbered, mortgaged, assigned,
conveyed or otherwise disposed of the Lease or any interest thersii; other than sublease(s) made in
compliance with the Lease.

7.9 Due Authorization. Tenant has full authority to enter'in*o this Agreement, which
has been duly authorized by all necessary actions.

8. Miscellaneous.

8.1  Notices. All notices or other communications required or permitted under this
Agreement shall be in writing and given by certified mail (return receipt requested) or by nationally
recognized overnight courier service that regularly maintains records of items delivered. Each
party’s address is as set forth in the opening paragraph of this Agreement, subject to change by
notice under this paragraph. Notices shall be effective the next business day after being sent by
overnight courier service, and five business days after being sent by certified mail (return receipt
requested).
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8.2 Successors and Assigns. This Agreement shall bind and benefit the parties, their
successors and assigns, any Successor Landlord, and its successors and assigns. If Mortgagee
assigns the Mortgage, then upon delivery to Tenant of written notice thereof accompanied by the
assignee’s written assumption of all obligations under this Agreement, all liability of the assignor
shall terminate.

83 Entire Agreement. This Agreement constitutes the entire agreement between
Mortgagee and Tenant regarding the subordination of the Lease to the Mortgagee and the rights and
obligations of Tenant and Mortgagee as to the subject matter of this Agreement.

8.4 Interaction with Lease and with Mortgage, f this Agreement conflicts with the
Lease, then this Agreement shall govern as between the parties and any Successor Landlord,
including vpon any attornment pursuant to this Agreement. This Agreement supersedes, and
constitutes full compliance with, any provisions in the Lease that provide for subordination of the
Lease to, or foi' dvlivery of nondisturbance agreements by the holder of, the Mortgage. Mortgagee
confirms that Mortgazze has consented to Landlord’s entering into the Lease,

8.5 Mortgagee '= Rights and Obligations. Except as expressly provided for in this
Agreement, Mortgagee shall kave no obligations to Tenant with respect to the Lease. If an
attornment occurs pursuant to this Apreement, then all rights and obligations of Mortgagee under
this Agreement shall terminate, without thereby affecting in any way the rights and obligations of
Successor Landlord provided for in tiiis’Agreement.

8.6  Interpretation; Governing Lav. | e interpretation, validity and enforcement of this
Agreement shall be governed by and construed under the internal laws of the State of Illinois,
excluding its principles of conflict of laws.

8.7  Amendments. This Agreement may be arerded, discharged, or terminated, or any
of its provisions waived, only by a written instrument executed by the party to be charged.

8.8 Execution. This Agreement may be executed in any anmber of counterparts, each
of which shall be deemed an original and all of which together shall Cor:stitute one and the same
instrument.

8.9  Mortgagee's Representation. Mortgagee represents that Mortgazze has full
authority to enter into this Agreement, and Mortgagee’s entry into this Agreementi has been duly
authorized by all necessary actions.

8.10  Collateral Assignment. Tenant has been advised that Landlord has collaterally
assigned to Lender all Leases affecting the real estate, including the Lease, and the rents due and
payable under such Leases. In connection therewith, Tenant agrees that, upon receipt of a notice of
default by Landlord under such assignment and a demand by Lender for direct payment to Lender
for the rents due under the Lease, Tenant will honor such demand and make all subsequent rent and
payments to the Lender, and Landlord hereby agrees that such payments will be in satisfaction of
Tenant’s obligations to Landlord under the Lease for each such payment,
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IN WITNESS WHEREOF, this Agreement has been duly executed by Mortgagee and
Tenant as of the Effective Date,

MORTGAGEE: TENANT:
BORDERS, INC,
m a Colorado corporation NS@
\ -
By: M ; b By: MJ’ M L\
Nafne: £ZZEKE 7/ LA8/5 Name: Alex 3. Lelli, I,

s: s \ice Prcident - Develgpment
ouc: 7417 Dw: 4]

CONSENT Qi LANDLORD

Landlord conscnts and agrees to the foregoing Agreement, which was entered into at
Landlord’s request. The forezcing agreement shall not alter, waive or diminish any of Landlord’s
obligations under the Mortgage o the Lease. The above Agreement discharges any obligations of
Mortgagee under the Mortgage andrelated loan documents to enter into a nondisturbance agreement
with Tenant.

LANDLORD: )
Amencan National Bank and Trust Company of Chicago

NOT INDIVIDUALLY BUT SOLELY AS TRUSTEE

, UNDER TRUST Ng. 07
Name
Its: 8y
Date: AUTHORIZED CFFICER

This instrumost is” axecuted by the undersigned Land Trustes, |

not pers:dnaih;th’gi sotefy ?:1 Tmsteeamijn the exorcise of the ‘

power and authoity Copfered upon vested in & as such
ACKNOWLEDGMENTS Trustee. R i3 ecm):esc.‘; vrmrs't%%d and agreed that afl the

warrenties,  indemnities,  7opresentations,  covenants,  under-

tekings and egreemenis ' lerein made on the pat of the |

Trustee are undertaken by it Soley in 5 capacity es Trustee |

[Mortgagee Acknowledgment] and not personally. No perscna! YabMly or personal respon-
0/40/ ?ﬂ;mwbg assumediﬂst tg,; egr shell 2t-ary time be asserted or en-
: forceadle ogainst the Trustes on “ecomt of any wananty,
STATEOF . pA% 5™ ) indemnily; rescntation,  covenant, unisaking  or agreg-
,ﬁz&/ ) menf of the Trustee i this instrument,
COUNTYOF . 4@, . ........... )
On the /7 f day of /a‘;«uj , 19?? , before me personally came
George Collins pd , to me known, who, being by me duly sworn, did
depose and say that ¢syhe-is-the of — —-the
~sorporatiom mamed-mrtinforegoing-instrament; Tmdthat{she signed his/her name thereto by the

authority of the board of directors of said corporation.
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OFFICIAL SEAL
MICHAEL T O’CONNOR

NOTARY PUBLIC, STATE OF ILLINOIS
MY COMMISSION EXPIRES:04/24/00

Notary Public

My Comm. Expires: . . ;%\7%/ .....

[Borders, Inc. Acknowledgment]

STATE OF . Mld/l’ qan,. ... )
)

COUNTY GF .. W.a shtenaw. . )

On th ﬂ_'_}_-#-q_ day of Sﬂlﬂ'{‘t{hbl/ ,19.99 , before me personally came

TS T ,to me knowr, who, being by me duly sworn, did
depose and say that heis the {7 = of Borders, Inc., the corporation named in the
foregoing instrument; and th2t he signed his name thereto by the authority of the board of directors
of said corporation, CHRISTINE L. KAROW

Notary Public, Oakiang County, Michigan . -~

. ; Acting in Washtenaw County, Michigan~" :“\':---"-'.‘.-/C:u
%ﬁ&;ﬂ/ /‘)/ 7%1,&0}-—- My Commission Expires February 27, 2003 I

Notary Public

-

[Landlord Acknowledgment) /v, e \,
STATEOF ..clle .. .. . ... )

)
COUNTY OF .. W .......... )

9 1999
-).\.1.\' 2 , 19 ,‘oefore me personally came

ANITAM.LUTKUS {0 me known, who, beiag by me duly sworn, did
depose and say that (s)he is the AST-¥F Rimerican Ngtonal Bank a"g?mgn omparny Jéthq the

corporation named in the foregoing instrument; and that (s)he signed his/her name (hereto by the
authority of the board of directors of said corporation.

On the day of

 "OFFICIAL SEAL"
4 THERESE M. LOHSE b,
NOTARY PUBLIC STATE OF iLLINOIS |
qMy Commission Expires 07/09/2000 4
Y Y VT O VYVYTYIYUY

...................................
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SCHEDULE A

. 998
Legai Description of Property 894525
PARCEL 1

LOT 1 IN BLOCK 2 IN RUBEN WHAPLE’S SUBDIVISION IN THE SOUTH
WEST CORNER OF THE NORTH WEST 1/4 OF SECTION 7, TOWNSHIP 39

NORTH, RANGE 13, EAST OF THE THIRD PRINCIPAL MERIDIAN, IN
COOK COUNTY, ILLINOIS.

PARCEL 2:

LOT Z2INJIOLLEY'S SUBDIVISION OF LOTS 2 TO 12 INCLUSIVE IN THE
SUBDIVISION, OF BLOCK 2 IN WHAPLE'S SUBDIVISION IN THE
SOUTHWEST CORNER OF THE NORTH WEST 1/4 OF SECTION 7,

TOWNSHIP 3% NGRTH, RANGE 13, EAST OF THE THIRD PRINCIPAL
MERIDIAN, IN COOK COUNTY, ILLINOIS.

PARCEL 3:

THE SOUTH 35 FEET (EXCEPT THE WEST 10 FEET THEREOF) OF LOT 13
IN HOLLEY’S SUBDIVISION OF LLOTS 2 TO 12 INCLUSIVE IN WHAPLE’S
SUBDIVISION IN THE SOUTHWESL .ZORNER OF THE NORTH WEST 1/4
OF SECTION 7, TOWNSHIP 39 NORTH¢ RANGE 13. EAST OF THE THIRD
PRINCIPAL MERIDIAN, IN COOK COUNTY, IT.LINOIS.
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