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MORTGAGE AND SECURITY AGREEMENT 3 :l/'{/

THIS MORTGAGE AND SECURITY AGREEMENT (the "Mortgage" or the
"Instrument"), dated effective as of September 17, 1999 is from J
& J BUILDERS, L.L:sC., a Illinois Limited Liability Company
(hereinafter referred Lo as "Mortgagor"}, having an address at 4916
N. Mobile, Chicago, Tilinois 60630 to LIBERTY FEDERAL BANK,
(hereinafter referred ~4{o as Mortgagee", "Lender" and/or
"Noteholder"), having an address at One Grant Square, Hinsdale,
Illinois 60521.

WITNESSETH, that to secure-the payment of an indebtedness in
the amount of ONE MILLION ONE IIVWDRED FIFTY SIX THOUSAND AND
NO/100THS {($1,156,000.00) DOLLARS . ilewful money of the United
States, to be paid with interest thexeon according to a certain
note bearing even date herewith between Mortgagor to Lender, as
well as any extension, modification, renewal or substitution

‘thereof (the "Note"), the Mortgagor hereby wortgages, conveys and
transfers to the Noteholder all of Mortgagor’s right, title and
interest in the property (the "Land" or "Premises" or "Mortgaged
Premises") situated in Cook County, State of Illimnis. and legally
described in Exhibit "A" attached hereto and made a p:irt hereof.

WITNESSETH, this Mortgage and Security Agreement <liall be a
First Mortgage prior, paramount and superior to any and ail other
security interests affecting the items described herein.

Together with all improvements now or hereafter located
thereon; b

Together with all easements, rights-of-way and rights used in .;
connection therewith or with a means of access thereto and all
tenements, hereditaments and appurtenances thereto;

Together with all fixtures and all furniture, equipment and
other personalty (excluding inventory goods) customarily located
on, in or upon said real property, including but not limited to
all machinery used in the operation of the business conducted on
said real property, as well as any and all additions,
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substitutions, replacements and proceeds thereto or there from,
(collectively referred to herein as "Personalty"); and

Together with all right, title and interest of the Mortgagor
in and to any and all leases, now or hereafter on or affecting the
property described in Exhibit "A"; and

Together with the rents, issues and profits of such real
property, with full and complete authority and right in Noteholder
in case of default of this Mortgage to demand, collect, receive and
receipt for such rents, issues and profits.

Together with the real property legally described in Exhibit
"A", together-with the improvements thereon, the rights therein,
the appurtenancss thereto, the Personalty on, in, upon, attached to
or installed thecein, the rents, issues and proceeds thereof, the
present and future estates and interest of Mortgagor therein.

And the Mortgagor  covenants with the Noteholder as follows:

1. Payment of Indebtedness and Performance of all Obligaticns
and Conditions.

The Mortgagor will pay (the2 indebtedness as in the Note
provided and will otherwise duly couply with the terms thereof and
further will timely perform all dutics -and obligations of Mortgagor
under this Mortgage and all other docurents securing the Note.

2. Title to Land.

Mortgagor represents and covenants that. (i} Mortgagor is
geized of a Fee Simple Estate in the Land and tlie improvements, and
that the Land is free and clear of all liens and. encumbrances,
other than Permitted Encumbrances (as defined  hexrein), (ii)
Mortgagor 'has full legal power, right and authority to. mortgage,
pledge and convey the Fee Simple Estate and (iii) this Mortgage
creates a first lien on the Fee Slmple Estate, subject oniy to the
Permitted Encumbrances.

3. Maintenance of Lands Changes and Alterations.

A. Mortgagor shall (a) promptly repair, restore, replace or
rebuild any portion of the Premises which may become damaged or be
destroyed whether or not proceeds of insurance are available or
sufficient for that purpose; (b) keep the Premises in good
condition and repair, free from waste; (c) pay all operating costs
of the Premises; (d) complete, within a reasonable time, any
building or buildings or other improvements now or at anytime in
the process of erection upon the Premises; (e) comply with all
requirements of statutes, ordinances, rules, regulations, orders,
decrees and other requirements of law relating to the premises or
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any part thereof by any federal, state or local authority; (f)
refrain from any action and correct any condition which would
increase the risk of fire or other hazard toc the Improvements or
any portion thereof; (g) comply with any restrictions and covenants
of record with respect to the Premises and the use thereof; and
observe and comply with any conditions and reguirements necessary
to preserve and extend any and all rights, licenses, permits
(including without limitation zoning variances, special exceptions
and nonconforming uses), privileges, franchises and concessions
that are applicable to the Premises or its use and occupancy; and
(h) cause the Premises to be managed in a competent and
professicnal manner. Without the prior written consent of
Mortgagee, or its successors or assigns, Mortgagor shall not cause,
suffer or (pz2rmit any (i) material alterationgs of the Premises
except as rzauired by law or ordinance or except as permitted or
required to be - made by the terms of any Leases approved by
Mortgagee; (ii) «ihange in the intended use or occupancy of the
Premises, including without 1limitation any change which would
increage any fire or ottner hazard; (iii) change in the identity of
the person or firm respounsible for managing the Premises; (iv)
zoning reclassification with respect to the Premises; (v) unlawful
use of, or nuisance to exist upon, the Premises; or (vi) granting
of any easements, licenses,-covenants, conditions or declarations
of use against the Premises, other than use restrictions contained
or provided for in Leases approved by Mortgagee.

B. In order to insure the maintenance and preservation of the
Premises and all buildings and impiovements 1located thereon
Mortgagee may, after receipt, review and approval by Mortgagee of
any bills presented by Mortgagor for the (ost of current repairs,
restorations, replacements or rebuilding cr-any. portion of the
Premises, and subject.to Mortgagee's sole discretion and so long as
Mortgagor ig not in default under the terms and zZcnditions of this
Mortgage, the Note or any other document evidencing or securing the
Note, pay out of the Replacement Reserve, if applicabie, the cost
of sgaid bills or invoices, or, reimburse Mortgagoi ~for such
payments made by Mortgagor. If the total Replacement’ Xeserve on
hand shall not be sufficient to pay all cf the invoices-amz bills
when the same shall become due, then Mortgagor shall pay to
Mortgagee on demand the amount necessary to make up the deficiency.

4. Taxes and Liens. .

-

Payment . Mortgagor shall pay or cause to be paid when due and
before any penalty attaches, all general and special taxes,
assessments, water charges, sewer charges, and other fees, taxes,
charges and assessments of every kind and nature whatsoever levied
or assessed against the Premises or any part thereof or any
interest therein or any obligation or instrument secured hereby,
and all installments thereof (all herein generally called "Taxes"},
whether or not assessed against Mortgagor, and Mortgagor shall
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furnish to Mortgagee receipts therefor on or before the date the
same are due; and shall discharge any claim or lien relating to
taxes upon the Premises.

Subject to applicable law or to a written waiver by Mortgagee,
Mortgagor shall pay to Mortgagee on the day monthly installments of
principal and interest are payable under the Note until the Note is
paid in full, a sum (herein "Funds"), equal to one-twelfth of (a)
the taxes and assessments which may be levied on the Property, plus
a sum equal to 1/6th of the annual taxes and assessments as a
reserve, [b) the yearly premium installments for fire and other
hazard Insarance, rent loss insurance and such other insurance
covering <«kra Property as Mortgagee may require pursuant to
paragraph 6 liereof, (d) the vyearly premium installments for
mortgage insurunce, if any, and (e) if this Instrument is on a
leasehold, the yearly fixed rentsg, if any, under the ground lease,
all as reascnably cstimated initially and from time to time by
Mortgagee on the basis of assessments and bills and reasonable
estimates thereof. Apy waiver by Mortgagee of a requirement that
Mortgagor pay such Funds may be revoked by Mortgagee, in
Mortgagee's sole discretign, at any time upon notice in writing to
Mortgagor. Mortgagee may reJuire Mortgagor to pay to Mortgagee, in
advance, such other Funds for the other taxes, charges, premiums,
assessments and impositions in connection with Mortgagor or the
Mortgaged Premises which Mortgagee 'shall reasonably deem necessary
to protect Mortgagee's interests Absrein "Other Impositions").
Unless otherwise provided by applicable law, Mortgagee may require
Funds for Other Impositions to be paidiby Mortgagor in a lump sum
or in periodic installments, at Mortgagee's option.

Mortgagee shall apply the Funds to pay.said rents, taxes,
agssegsments, insurance premiumg and Other Impogitions so long as
Mortgagor 1s not 1in breach of any covenant 'ox agreement of
Mortgagor in this Instrument. Mortgagee shall make no charge for
so holding and applying the Funds, analyzing said accoynt or for
verifying and compiling said assessments and bills.: unless
applicable law permits Mortgagee to make such a charge. "hMortgagor
and Mortgagee may agree in writing at the time of executioniei this
Instrument that interest on the Funds shall be paid to Mortgagor,
and unless such agreement is made or applicable law requires
interest, earnings or profits to be paid, Mortgagee shall not be
required by Mortgagor to any interest, earnings or profits on the
Funds. Mortgagee shall give to Mortgagor, without charge, an
annual accounting of the Funds in Mortgagee's normal format showing
credits and debits to the Funds and the purpose for which each
debit to the Funds was made. The funds are pledged as additional
security for the sums secured by this Instrument.

If the amount of the Funds held by Mortgagee exceeds the
amount permitted by applicable law, Mortgagee shall account to the
Mortgagor for the excess funds in accordance with the requirements
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of applicable law. If at any time the amount of the Funds held by
Mortgagee shall be less than the amount necessary to pay taxes,
assessments, insurance premiums, rents and Other Impesitions, as
they fall due, Mortgagor shall pay to Mortgagee any amount
necessary to make up the deficiency within thirty days after notice
from Mortgagee to Mortgagor requesting payment thereocf. 1In the
event the Mortgagor does not remit the sum to the Mortgagee
necessary to pay taxes, assessments, insurance premiums, rentsg and
other impositions within said thirty day period, Mortgagee may, in
its discretion, but shall not be obligated to, advance funds
necessary to pay the charges described in this paragraph, and any
amounts udvanced by the Mortgagee hereunder shall be added to the
balance au= under the Note, and interest shall accrue upon said
amounts at the Interest Rate described in the Note. The failure of
the Mortgagor to remit any amounts regquested by the Mortgagee
hereunder witli:n. thirty days of its notice to the Mortgagor shall
be considered an mvent of Default of this Mortgage, and thereafter
interest shall ac<cCrue on any amounts advanced by the Mortgagee
under this paragrapli at the Default Rate described in the Note.

Upon Mortgagor's breach of any covenant or agreement of
Mortgagor in this Instruneont, Mortgagee may apply, in any amount
‘and 1in any order as Mortgagee shall determine in Mortgagee's sole
discretion, any Funds held by Moxtgagee at the time of application
(1) to pay rents, taxes, assessients, insurance premiums and Other
Impositions which are now or will' hereafter become due, or (ii) as
a credit against sums secured by this -Tnstrument. Upon payment in
full of all sums secured by this inztrument, Mortgagee shall
promptly refund to Mortgagor any Funds held by Mortgagee.

If the Mortgagor shall fail to keep pay any real estate taxes
or other liens encumbering the Land, when dus, in accordance with
the requirements of this Paragraph, the Mortgagee¢ shall have the
rights, at its option and in addition to any other remedies
available to it under this Mortgage, to pay such taxes or other
liens, and any amounts paid thereon by the Mortgogee shall
constitute additional indebtedness secured by this Mortauce, shall
bear interest at the Default Rate, ag set forth in the MNete from
the date of payment, and shall become immediately due and cwing to
the Mortgagee.

5. Insurance. i

s
LI .

A. The Mortgagor shall maintain at its sole c¢ost and
expense, the following insurance coverage with respect to the Land:

)

R INE o
L AT
AN Frele,

(i) Insurance against loss of or damage to the Land by
fire and such other risks as are customarily insured against in the
area in which the Land are located, including but not limited to,
risks insured against under extended coverage policies with all
risk and difference in conditions endorsements, in each case in
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amounts at all times sufficient to prevent the Mortgagor from
becoming a co-insurer under the terms of the applicable policies
and, in any event, in amounts not less than $2,000,000.00.

(1i) Comprehensive general liability insurance against
any and all claims (including all costs and expenses of defending
the same) for bodily injury or death and for property damage
occurring upon, in or about the Land and the adjoining streets or
passageways in amounts not less than $2,000,000.00;

fiii) Such other insurance as is customarily purchased in
the area for similar types of business, in such amounts and against
such insuieble risks, as from time to time may reasonably be
required by -cliaz Noteholder. :

The term *full insurable wvalue" as herein shall mean actual
cagh wvalue, 1.e., zreplacement cost less physical depreciation,
exclusive of costs ol excavation, foundations and focotings below
the lowest basement rloor or mortgage indebtedness, whichever is
greater.

The Mortgagor mnay effect for its own account any
insurance not regquired under the provisions of subparagraph A
hereof, but any insurance effecced by the Mortgagor on the Land,
whether or not required under (his Mortgage, shall be for the
benefit of the Noteholder and the Moitgagor, as their interests may
appear, and shall be subject to the provisions of this Mortgage.

C. If the Mortgagor shall fail to kzep the Land insured in
accordance with the requirements of this Paragraph, the Noteholder
shall have the rights, at its option and in addition to any other
remedies available to it under this mortgage, ‘o provide for such
insurance and pay the premiums thereof, and ‘any amounts paid
thereon by the Noteholder shall constitute additional -indebtedness
gsecured by this Mortgage, shall bear interest at the'Default Rate,
as set forth in the Note from the date of payment, and shall become
immediately due and owing to the Noteholder. '

D. All policies of insurance to be furnished under this
Mortgage shall be in forms and with companies reasonably
satisfactory to the Noteholder, with standard mortgage clauses
attached to or incorporated in all peclicies in favor of the
Noteholder, including a provision requiring that the coverage
evidenced thereby shall not be terminated or materially modified
without Thirty (30) calendar days' prior written notice to the
Noteholder. Any or all of such insurance may be provided for
under a blanket policy or policies carried by the Mcrtgagor or any
affiliated corporation.

E. -The #Mortgagor shall deliver to the Noteholder the
originals of all insurance peclicies or certificates of coverage
BRI
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under blanket policies, including renewal or replacement policies,
and in the case of insurance about tc expire shall deliver renewal
or replacement policies or binders as to the issuance thereof or
certificates in the case of blanket policies not less than fourteen
(14) days prior to their respective dates of expiration.

F. On all insurance policies of the character described in
clauses (i) and (iii), of subparagraph A of this Paragraph 5,
Noteholder shall be named as Noteholder in the standard mortgage
clause and as an additional loss payee where appropriate and such
insurance shall be for the benefit of the Mortgagor and the
Notehold<i, as their interest may appear: provided, however, such
insurance may provide that, so long as Mortgagor is not in default,
any loss oi damage to the Land not exceeding TWENTY-FIVE THOUSAND
DOLLARS ($25.030.00) shall be adjusted by and paid to the Mortgagor
and any suchv.-.loss exceeding TWENTY-FIVE THOUSAND DOLLARS
($25,000.00) shall be adjusted by the Mortgagor and the Noteholder
and paid to the MNoteholder. All such insurance proceeds shall be
applied in accordance with Paragraph 6 below, and any amounts not
go applied shall be paid-to the Mortgagor.

G. On all insurance nzolicies of the character described in
clauses (ii) of subparagraph’ A of this Paragraph 5, Noteholder
shall be named as an additional named insured thereunder.

H. In any event, the Mortosgor shall continue to pay the
principal and interest on the Note nolwithstanding any damage, loss
or capacity.

6. Damage or Destruction

A. In case of any damage to or destruchtion of the Land or
any part thereof from any cause whatsoever, other than a Taking (as
defined in Paragraph 10 below), the Mortgagor shal!l promptly give
written notice thereof to the Noteholder, unless in Mortgagor's
reasonable opinion such damage or destruction invoiwves .less than
TWENTY-FIVE THOUSAND DOLLARS ($25,000.00). In any “event, but
gubject to the provisions of subparagraph C of this Paracraph 6,
Mortgagor shall restore, repair, replace, or rebuild the same or
cause the same to be restored, repaired, replaced or rebuilt to
gsubstantially the game value, condition and character as existed
immediately prior to such damage or destruction of with such
changes, alteraticons and additions as may be made at the
Mortgagor's election pursuant to Paragraph 4. Such restoration,
repair, replacement or rebuilding (herein collectively called .
"Restoration") shall be commenced promptly and completed with B
diligence by the Mortgagor, subject only to delays beyond the .
control of the Mortgagor. he

B. Subject to subparagraph C of this Paragraph 6, all net 7
insurance proceeds received by the Noteholder pursuant to this %

99977061 7
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Paragraph 6, at Noteholder's sole option, may be made available to
the Mortgagor for the Restoration required hereby in the event of
damage or destruction on account of which such insurance proceeds
are paid. If at any time the net insurance proceeds which are
payable tc the Mortgagor in accordance with the terms of this
Mortgage shall be insufficient to pay the entire cost of the
Restoration, the Mortgagor shall pay the deficiency. 1In such an
event, Mortgagor shall make all payments from its own funds to the
contractor making such Restoration wuntil the amount of said
deficiency has been satisfied; thereafter, Noteholder shall make
subsequent. payments from the insurance proceeds to Mortgagor or to
the contraztor, whichever is appropriate. All payments hereunder
shall be ‘made only upon a certificate or certificates of a
supervising-eicchitect appointed by the Mortgagor and reasonably
satisfactory “r©9 the Noteholder that payments, to the -extent
approved by such gupervisging architect, are due to such contractor
for the Restoraticn, the Land are free of all liens of record for
work, labor or materizls, and that the work conforms to the legal
requirements therefor.

C. If an Event oI/ Lefault (as hereinafter defined) shall
occur, all insurance proceeds received by the Noteholder may be
retained by the Noteholder amnd applied, at its option, in payment
of the mortgage indebtedness and any excess repaid to or for the
account of Mortgagor.

7. Indemnification.

The Mortgagor will protect, indemnify-and save harmless the
Noteholder from and against all liabilities oObligations, claims,
damages, penalties, causes of action, "(osts and expenses
(including, without limitation, reasonable athorneys' fees and
expenses}, imposed upon or incurred by or asserted against the
Noteholder, as a result of (a) ownership of the land or any
interest therein or receipt of any rent or other sum therefrom, (b)
any accident, injury to or death of persons or loss of or damage to
property occurring in, on or about the Land or any part cliereof or
on the adjoining sidewalks, curbs, vaults and thereof or wn the
adjoining sidewalks, curbs, wvaults and vault space, if any,
adjacent parking areas, streets or ways, (c) any use, nonuse or
condition of the Land or any part thereof or the adjoining
sidewalks, curbs, vaults and wvault space, 1if any, the adjacent
parking areas, streets or ways, (d) any failure on the part of the
Mortgagor to perform or comply with any of the terms of this
Mortgage, or {e) the performance of any labor or services or the
furnishing of any materials or other property with respect to the
Land or any part thereof. Any amounts payable to the Noteholder
under this Paragraph which are not paid within ten (10) days after
written demand therefor by the Noteholder shall bear interest at
the Default Rate, as set forth in the Note from the date of such
demand and shall constitute additional indebtedness secured by this

L0
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Mortgage. The obligations of the Mortgagor under this paragraph
shall survive any termination or satisfaction of this Mortgage.

8. Sale, Conveyance, Mortgaging, Hypothecation, or Other
Transfer.
a) If, during the term of the Note, the Mortgagor shall

{whether voluntarily or by operation of law) sell, convey, assign,
mortgage, convert the Mortgaged Premises to a condominium under the
Illincis Condominium Act, hypothecate or otherwise transfer or
encumber the Land or any part thereof or any right, title therein
except to. an entity wholly-owned directly or indirectly by the
Mortgagor, -rall sums due hereunder shall become immediately due and
payable and the Mortgagor, shall immediately pay the principal
balance plusiall accrued interest, prepayment premium, if any, and
other amounts r¢maining unpaid under the Note.

Mortgagor shall not permit title to the Land or any portion
thereof or to be conveved or mortgaged, or the beneficial interest
or any portion thereof to be assigned, collaterally assigned or
otherwise transferred or encumbered, voluntarily or involuntarily,
directly or indirectly, without the prior written consent of the
Noteholder.

If prepayment is elected by Mortgagor, it shall be delivered
to Noteholder simultaneously with the sale, conveyance, assignment,
mortgage, hypothecation or other tiapzfer or encumbrance together
with accrued interest thereon.

b} In the event the Mortgagor conveys, sells, grants
possession, transfers or assigns any interest therein, either
directly or indirectly, including but not limited to the assignment
of a beneficial interest, converts or subjects the Mortgaged
Premises to the Illinois Condominium Act, or contracts to do any of
the foregoing, without the prior written consent of Lhe Noteholder
or violates any of the provisions of the Note, all fterms and
provisions of the Note being incorporated herein by reference, all
sums due hereunder, both principal and interest, shall-become
immediately due and payable irrespective of the maturity date
specified.

c¢) Notwithstanding anything herein to the contrary and so
long as Mortgagor is not in default under the texrms of the Note,
Mortgage, or other documents evidencing or securing said Note,
including but not limited to the Loan and Security Agreement of
even date herewith, the Lender agrees to allow the Borrower the
right to sell or convey the individual parcels or units of the
Mortgaged Premises set forth on Exhibit A subject to Lender
receiving proceeds prior to or at the time of the sale or
conveyance of the individual parcels or units of the Mortgaged
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Premises in an amount equal to the greater of ninety percent (90%)
of the gross sales proceeds.

9. Priority of Lien: After-Acquired Property.

This Mortgage is and will be maintained as a valid first
mortgage. The Mortgagor will not, directly or indirectly, create
or suffer or permit to be created, or to stand against the Land, or
any portion thereof, or against the rents, issues and profits
thereof, any lien, security interest, encumbrance or charge prior
to or on a parity with the lien of this Mortgage provided, however,
that nothing herein contained shall require the Mortgagor to pay
any Impositions or insurance premiums prior to the last day on
which the sane shall become due and payable without penalty or
prevent the “Mortgagor from contesting the wvalidity of any
Impositions in accordance with the provisions of this Mortgage.

Subject to /(he rights granted under Paragraph 24, the
Mortgagor will keep ard maintain the Land free from all liens for
moneys due and payable t) pzrsons supplying labor for and providing
materials wused in the <Ccnstruction, meodification, repair or
replacement of the Land.” If any such liens shall be filed against
the Land, the Mortgagor agrees to cause the same to be discharged
of record promptly after the Morltcagor has notice thereof.

In no event shall Mortgagor do/ »r permit to be done, or omit
to do, or permit the omission of, any 'act or thing, the doing of
which, or omission to do which, would drpair the security of this
mortgage. The Mortgagor shall not initiate; join in or consent to
any change in any private restrictive covenant, zoning ordinance or
other public or private restriction or adreement materially
changing the uses which may be made of the Land ¢r any part thereof
without the express written consent of the Noteliclder.

All property of every kinds acquired by the Martaagor: after
the date hereof which, by the terms hereof, is required cc intended
to be subjected to the lien of this Mortgage shall, imnediately
upon the acquisition thereof by Mortgagor, and without any( farther
mortgage, conveyance, assignment or transfer, become subject to the
lien and security of this Mortgage. Nevertheless, Mortgagor will do
such further acts and execute, acknowledge and deliver such further
conveyances, mortgages, security agreements, financing statements
and assurances as Noteholder shall reasonably require for
accomplishing the purpose of this Mortgage.

If any action or proceeding shall be instituted to recover
possession of the Land or any or any part thereof or to accomplish
any other purpose which would materially affect this Mortgage,
Mortgagor will immediately, upon service of notice thereof, deliver
to Noteholder a true copy of each precept, petition, summons,

complain:hanqtice of motion, order to show cause, and all other
CRTRTHEAL

10-




UNOFFICIAL COPY

process, pleadings and papers however designated, served in any
such action or proceeding.

10. Condemnation.

A. The term "Taking" as used herein shall mean a Taking of
all or part of the Land under the power of condemnation or eminent
domain. Promptly upon the receipt by Mortgagor of notice of the
institution of any proceeding for the Taking of the Land or any
part thereof, Mortgagor shall give written notice therecf to
Noteholder and Noteholder may, at its option, appear in any such
proceeding. Mortgagor will promptly give to Noteholder copies of
all noticez, pleadings, awards, determinations and other papers
received by Mortgagor in any such proceeding. Mortgagor shall not
adjust or cazmpromise any claim for award or other proceeds of a
Taking without having first given at least Thirty (30) days' prior
written notice to'Noteholder of the proposed basis of adjustment or
compromise and wichout first having received the written consent
thereto of Noteholcdei ;o which consent shall not be unreasonably
withheld. Any award or siher proceeds of a Taking, after allowance
for expenses incurred in connection therewith, are herein referred
to as "Condemnation Proceeds!.

B. In the event of a Takiug of all or substantially all of
the Land, or a Taking of less than all or substantially all of the
Land are not susceptible to restorecidion, the Condemnation Proceeds
shall be paid to Noteholder and applied, at its option, (i) to
payment of the mortgage indebtedness  or, (ii) shall be made
available to Mortgagor for the purpose of restoration of any
improvement located on the Mortgaged Premises.

C. If an Event of Default shall occur;, - any Condemnation
Proceeds in the hands of Noteholder or to wilch Noteholder is
entitled may be retained by Noteholder and, at its option, applied
in payment of the mortgage indebtedness. Any amoun’ remaining in
the hands of Noteholder following such application shall be paid to
Mortgagor.

11. Right to Inspect.

Noteholder, its agents and representatives, may at all
reasonable times and with reasonable advanced written notice make
such inspections of the Premises as Noteholder may deem necessary
or desirable.

12. Books and Records; Financial Statements. ff

X

Mortgagor will keep and maintain books of records and account ;ff
relating to the Land and operation thereof, including the leases .

relating to the Land, which books of record and account shall, at W
all reasonable times, be open to the inspection of Noteholder and

99977061
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its accountants and other duly authorized representatives of
Noteholder. Mortgagor shall enter in such boocks of record and
account full, true and correct entries in accordance with generally
accepted accounting principles of all dealings and transactions
relative to the Land there in.

The Mortgagor shall deliver to the Mortgagee, at the place
where interest 1s thereon payable, financial and operating
statements of the Premises, monthly, quarterly and for each fiscal
year, within ninety (90) days after the end of each fiscal year.
Such finarcial and operating statements shall consist of a balance
sheet, cperating statement, and copies of bank reconciliations and
statements, 2ll in reasonable detail as may be reascnably requested
by Mortgagec ., Further, Mortgagor shall furnish Mortgagee with a
proposed annuel ) operating budgets for each fiscal year of the
Mortgagor within 60 days prior to the end of the prior fiscal year.
The financial stalcments and all other financial and operating
statements shall be prenared by a certified public accountant and
certified to Mortgage¢ by the Mortgagor, as to their truth and
accuracy. If the statenents furnished by the Mortgagor shall not
be prepared in accordance) with generally accepted income tax
reporting procedures consistently applied, or if Mortgagor fails to
furnish the same when due, Mortgagee may audit or cause to be
audited the books of Mortgagor, by an independent certified
accountant, at Mortgagor's expense, and the costs of such audit
shall be so much additional Indebtedness Hereby Secured bearing
interest at the Default Rate until paid. and payable upon demand.
In the event of such an audit, Mortgagcr/ shall cause the books and
records of the Mortgagor to be made available to Mortgagee for such
audit purposes.

13. Leases affecting Land.

A. Mortgagor covenants and agrees to keep, cbserve, and
perform and to require the tenants to keep, observe, and perform
all of the covenants, agreements, and provisions of any present or
future leases of any portion of the mortgaged premises cn their
respective parts to be kept, observed, and performed, and, ia case
Mortgagor shall neglect or refuse to do so, then Noteholder may, if
it shall so elect, perform and comply with or require performance
and compliance by the tenants with any such lease covenants,
agreementg and provision, and any sums expended by Noteholder in
performance or compliance therewith or in enforcing such
performance or compliance by the tenant, including costs, expenses,
and attorneys' fees, shall bear interest from the date of such
expenditures at the rate set forth in the note, shall be paid by
Mortgagor to Noteholder upon demand and shall be deemed a part of
the debt secured hereby and recoverable as such in all respects.

B. In addition to the covenants and terms herein contained
and not in limitation thereof, Mortgagor covenants that the
ROV SR TTI
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Mortgagor will not in any case cancel, abridge or otherwise modify
tenancies, subtenancies, leases, or subleases of the mortgaged
property or accept prepayments of installments of rent to become
due thereunder.

The whole of the principal sum and the interest shall beccome
due at the option of Mortgage if Mortgagor fails or refuses to
comply with the provisions of this paragraph.

C. Mortgagor covenants and warrants that, in the event of
the enforcement of the Noteholder of the remedies provided for by
law or byv'.this mortgage, any person succeeding to the interest of
the Mortgagor as a result of such enforcement shall not be bound by
any payment” of rent or additional rent for more than one (1) month
in advance.

D. Mortgagor covenants and warrants that should Noteholder
succeed to the inzerest of the Mortgagor, as Landlord, under the
terms of the leases, pursuant to a default as defined herein,
Noteholder shall not be liable for security deposits for any leases
on the property.

E. In addition to the  ubove Mortgagor covenants and agrees
as follows:

(i) The Mortgagor will not ({2) execute an assignment of the
rents or any part thereof from the premises unless such assignment
shall provide that it is subordinate te the assignment contained in
this mortgage and any assignment executed pursuant hereto: or, (b)
except where the lessee is in default thereunder, terminate or
consent to the cancellation or surrender of any lease of the
premises or of any part thereof, not existing ©r hereafter to be
made, having an unexpired term of two (2) yeais ©Or more unless,
promptly after the cancellation or surrender of any lease, a new
lease is entered into with a new lessee on substantiaily the same
terms as the terminated or canceled lease; or (¢) modiiv any such
lease so as to shorten the unexpired term thereof ol so as to
decrease the amount of the rents payable thereunder: or (d)-accept
prepayments of more than two months installments of rents tc become
due under such leases, except prepayments in the nature of security
for the performance of the lessees thereunder: or (e) in any other
manner impair the value of the mortgaged property or the security
of the Noteholder for the payment of the principal of, and interest
on, the Note without Mortgagee's prior written consent.

(ii) The Mortgagor will not execute any lease of all or a
substantial portion of the premises except for actual occupancy by
the lessee thereunder, and will at all times promptly and
faithfully perform, or cause to be performed, all of the covenants,
conditions and agreements contained in all leases of the premises
now or hereafter existing, on the part of the lessor thereunder to

99977061
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be kept and performed. If any of such leases provide for the
giving by the lessee of certificates with respect to the status of
such leases, the Mortgagor shall exercise its right to request such
certificates with five (5) days of any demand therefor by the
Noteholder.

(iii) The Mortgagor shall furnish to the Notehoclder within
thirty (30) days after a request by the Mortgagee to do so, a
written statement containing the names of all lessees of the
premiges, the terms of their respective leases, the spaces occupied
and the rental paid.

(iv) < Mortgagor covenants and agrees that all agreements to
pay leasing-commissions (a) shall provide that the obligation to
pay such comiizdsions will not be enforceable against any party
other than the party who entered into such agreement, (b) shall be
subordinate to tne-lien of this Mortgage, and (c) shall not be
enforceable against/ the Mortgagee. Mortgagor shall furnish
Mortgagee with evidence of the foregeoing which is in all respects
gatisfactory to Mortgagee.

(v) Mortgagor further ~covenants and agrees that all
agreements to manage the Premises (a) shall provide that the
obligation to pay any amount thelfeunder shall not exceed the sum of
five percent (5%) of the gross revenues generated from the Premises
and will not be enforceable against any party other than the party
who entered into such agreement (1) .shall provide that such
agreement, together with any and all licrs and claims for lien that
any manager or other person or entity performing the duties of a
manager thereunder has or may thereafter have thereunder or for
managing the Premises or any part thereof, shall be in all respects
subordinate to the lien of the Mortgage ana - tc) shall not be
enforceable against the Mortgage. Mortgagor ~shall furnish
Mortgagee with evidence of the foregoing which is-in.all respects
satisfactoxry to Mortgagee.

14. Hazardous Substances.

Mortgagor covenants and represents that it shall maintain and
keep the Premises free at all times of any environmental violatiomn,
waste, hazard or damage, including toxic chemicals, asbestos, or
gasoline, and that the Mortgagor shall provide reasonable proof
required by the Mortgagee that the Premises are free from any
environmental waste, hazard, or damage. Further, the Mortgagor
represents that the Premises shall not violate any state or federal
environmental statute, regulation or law. The Mortgagor covenants
and agrees that the Mortgagor shall not, nor shall the Mortgagor
voluntarily permit any other person or entity to, place, hold,
locate or dispose of any hazardous Substances on, under or at the
Premises or any part thereof, except in accordance with applicable
law. . Without limiting the foregoing, Mortgagor shall not cause or

TneTeen
* 14-




UNOFFICIAL COPY

knowingly permit the Premises to be used to generate, manufacture,
refine or process Hazardous Substances, nor shall Mortgagor cause
or permit, as a result of any intentional or unintentional act or
omission on the part of Mortgagor or any tenant or subtenant, a
release of hazardous Substances onto the Premises or onto any other
property. Mortgagor shall comply with and use its reasonable
efforts to ensure compliance by all tenants and subtenants with all
applicable federal, state and local laws, ordinances, rules and
regulations, and use reasonable efforts to ensure that any and all
tenants and subtenants obtain and comply with any and all
approvals, registrations or permits required thereunder. The
Mortgages reserves the right to require the Mortgagor to obtain
environmental risk studies and reports at any time during the term
of this Mqritgage. If at any time any soil test or any other
environmentali . test of the Premises evidences environmental
viclations or dangers, the Mortgagor shall have a period of sixty
(60) days to remedy said violation and deliver an updated test to
Mortgagee evidencing that the environmental violations or dangers
have been removed. Tf the Mortgagor fails to remediate the
environmental dangers ~evidenced by the requisite soil or
environmental test within sixty (60) days, or if any other
environmental violation, 'wocte, hazard, or damage occurs on the
Premises and is not remedied within said 60 day period, said
environmental violation, waste; hazard or damage shall be
considered an Event of Default ‘under the terms of this Mortgage,
and the Mortgagee shall have the ‘rught, at its option, but shall
have no obligation, to cure any environmental violation, waste,
hazard or damage on behalf of the Mortgagor, and any and all
amounts advanced by the Mortgagee hereunder shall become an
additional indebtedness of the Mortgagor (under the Note and this
Mortgage, and interest shall accrue on said aircunts advanced by the
Mortgagee at the Default Rate as set fortn 4ir the Note. Any
amounts advanced by the Mortgagee under thit paragraph, plus
interest thereon, shall be immediately due and payable by the
Mortgagor.

The Mortgagee shall have the right to direct the Mortgagor to
conduct environmental tests upon the Premises at the Mortgagor's
expense and to provide the Mortgagee with updated test creports
detailing the results of the environmental tests. Upon receipt of
a request for an environmental test £from the Mortgagee, the
Mortgagor shall have a period of sixty (60) days to provide the
Mortgagee with the results of the requisite environmental test,
unless a shorter period is demanded by a local, state or federal
governmental agency, in which case Mortgagor shall provide said
results within the time period requested by such local, state or
federal governmental agency. Any failure of the Mortgagor to
conduct any environmental test requested by the Mortgagee, or to
provide the Mortgagee with test results, shall be considered an
Event of Default under the terms of this Mortgage. -

e,
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The Mortgagor agrees that, in addition to its representations
provided in paragraph 14 above, it shall, at its own expense,
comply with any operation or management plan proposed by any state
or federal agency for the removal of asbestos from the Premises.
The failure of the Mortgagor to comply with this paragraph shall
be considered an Event of Default under this Mortgage.

The Mortgagor hereby agrees to indemnify the Mortgagee, its
employees, agents, officers and directors, and hold the Mortgagee
harmless from and against any and all losses, 1liabilities
(including strict liability), damages, injuries, penalties, fines,
settlemernits, expenses and costs of whatever kind or nature, known
or unknowr, contingent or otherwise, including, without limitation,
reasonable “attorneys' fees, of any settlement or judgment and
claims of any @nd every kind whatsoever paid, incurred or suffered
by, or asserted.against, the Mortgagee by any person or entity or
governmental agendy, for, with respect to, or as a direct or

)
indirect result of /1) the presence of or under, or the escape,

leakage, disposal, spillage, emission, discharge or release from
the Premises of any Hazsrdous Substance in vielation of applicable
law or {ii) at any time,  the incorrectness or breach of this
covenant, warranty or representation set forth in this Mortgage,
including, without limitatiom, any viclation or claim arising under
the Comprehensive Environmentall Response, Compensation and
Liability Act, the Superfund Amendrent and Reauthorization Act, the
Regource Conservation and Recovery 2Ct, the Federal water Pollution
Control Act, the Federal Environmental Pesticides Act, the Clean
Water Act, the Clean Air Act, and so called federal, state or local
"Superfund" or "Superlien" statute, or any other statute, law,
ordinance, code, rule, regulation, order ox decree regulating,
relating to or imposing liability (including strict liability), or
standards of conduct concerning any Hazardous Substance, regardless
of whether or not caused by, on behalf of, or within the control of
the Mortgagor; provided however, that the Mortgager shall not
indemnify the Mortgagee for any such losses, liabilities, damages,
injuries, expenses or costs related to or involving  Hazardous
Substances placed or disposed of on the Premises after iortgagee
acquired title to the Premises through foreclosure or deed in lieu
of foreclosure.

For purposes of this Mortgage, the term "Hazardous Substances"
shall mean and include those elements or compounds which are
contained in the list of hazardous substances adopted by the United
States Environmental Protection Agency ("EPA") and the list of
toxic pollutants designated by Congress or the EPA or defined by
any other federal, state or local statute, law, 'ordinance, code,
rule, regulation, order or decree regulating, relating to, or
imposing liability (including strict liability) or standards of
conduct concerning any hazardous, toxic or dangerous waste,
substance or material, as now or at any time hereinafter in effect.

L T S
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If the Mortgagor receives any notice or knowledge of (i} the
occurrence of any event involving the use, spill, release, leak,
seepage, discharge or clean up of any Hazardous Substance, or (ii)
any compliant, order, citation or other notice with regard to air
emissions, water discharges, or any other environmental, health or
-safety matter affecting the Mortgagor or the Premises (an
"Environmental Complaint™) from any person or entity (including,
without limitation, the EPA) then the Mortgagor shall immediately
notify the Mortgagee orally and in writing of any such notice and,
if the Environmental Complaint is in writing, shall immediately
deliver a copy of the Environmental Complaint toc Mortgagee.
Further,  the Mortgagor shall immediately commence all actions
necessary Lo clean up, remove, resolve and comply with any
complaint, forder, citation, notice or Environmental Complaint as
may be required to comply with applicable law.

In addition ¢m all other rights granted to the Mortgagee, upon
the occurrence cf an Environmental Complaint and the Mortgagor's
failure to commence <‘xwe clean up, removal or resolution of any
Hazardous Substance or-Fnvironmental Complaint as required by
applicable law within ‘thirty (30) days notice of breach of a
covenant or warranty or ieceipt of notice or knowledge specified
herein and to thereafter concinuously and diligently proceed with
such clean up, removal or resolwution, except as may be delayed by
an act of God, strike, act of the public enemy, war, blockade,
public riot, fire, storm, flood and explogion ("Force Majeure"),
the Mortgagee shall have the right, -but not the obligatiocn, to
enter onto the Premises or to take sulh other actions as it deems
necessary or advisable to clean up, remowe, resolve or minimize the
impact of, or otherwise deal with, any sucn tlazardous Substance or
Environmental Complaint following receipt cr-any notice from any
person or entity (including without limitaticn ~the EPA) asserting
the existence of any Hazardous Substance or an Environmental
complaint pertaining to the Premises or any part thereof, which, if
true, could result in an order, suit or other action against the
Mortgagee and/or which, in the reasonable opinion of clie'Mortgagee,
could have a materially adverse impact on the value of the Premises
or otherwise jeopardize the Mortgagee's lien against the. Premises
granted or created under the Mortgage. Any funds of the Mcrtgagee
used for any purpose referred tc in this Section shall constitute
advances secured by the Loan Documents and shall bear interest at
the Default Rate specified in the Note to be applicable after
default thereunder.

The provision of this Section 14 shall be in addition to any
and all other obligations and liabilities Mortgagor may have to
Mortgagee and shall survive the transactions contemplated herein.

15. Events of Default.

99977061
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In the case one or more of the following events ("Events of
Default"} shall occur, to-wit:

A. If default shall be made in the payment of any
installment of interest, or of principal and interest, on the Note,
or in the payment of any other amount required to be paid
thereunder or hereunder when the same or any part thereof shall
become due and payable, and if such default shall not have been
cured within the time period, if any, given under the Note or this
Mortgage; or,

B: Subject to the rights granted under Paragraph 25, if
default shail be made in the payment of any Imposition when the
same shall pe<eme due and payable, and if such default shall remain
uncured for a reriod of fifteen (15) days of such default; or,

C. If defaulr-shall be made in the performance of any of the
other covenants or picovisions of the Note or this Mortgage and if
such default shall remain uncured for a period of thirty (30),
provided that, if the derCault is curable but not reasonably capable
of being cured within sugn thirty (30) day period, such default
shall be deemed cured for the purposes herecf if, and so long as,
Mortgagor shall commence sucti cure within such thirty (30) day
period and diligently pursue said icure to completion; or,

D. If Mortgagor shall make & general assignment for the
benefit of creditors, or shall state .in writing or by public
announcement its inability to pay its debts as they become due, or
shall file a petition in bankruptcy, or .srall be adjudicated a
bankrupt, or insolvent, or shall file o petition seeking any
recrganization, arrangement, compositian, readjustment,
ligquidation, dissolution or similar relief und«#r any present or
future statute, law or regulation, or shall £ile an answer
admitting or not contesting the material allegatiomns =2f a petition
against it in any such proceeding, or shall seek or coansent’to or
acguiesce in the appointment of any trustee, receiver or iliguidator
of Mortgagor or any material portion of their assets; or,

E. If, within Sixty (60) days after the commencement of any
proceeding against Mortgagor seeking any reorganization,
arrangement, composition, readjustment, liquidation, dissolution or
similar relief wunder any present or future statute, law or
regulation, such proceeding shall not have been dismissed, or if,
within Sixty (60) days after the appointment, without the consent
or acquiescence of Mortgagor, of any trustee, receiver or
ligquidator of Mortgagor or any material portion of their assets,
such appointment shall not have been vacated; or,

F. If any repregsentation or warranty made by Mortgagor in
this Mortgage, or made heretofore or contemporaneously herewith in
any othefrdnstrument, agreement or written statement in any way
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related hereto or to the loan transaction with which this Mortgage
is associated, shall prove to have been false or incorrect in any
material respect on or as of the date when made and such falsity or
incorrectness shall materially affect the security of this
Mortgage.

Then, in any such event, at the option of Noteholder, the
entire unpaid principal balance of the Note secured hereby, the
applicable premium, if any, and all accrued and unpaid interest
under the Note, and any other sums secured hereby shall be due and
payable immediately and, thereafter, each of said amounts shall
bear interest at the Default Rate as defined in the Note. All
costs and . expenses incurred by, or on behalf of, Noteholder
{including, 'without limitation, reasonable attorneys' fees and
expenses) occeasioned by an Event of Default by Mortgagor hereunder
shall be immediately due and payable by Mortgagor and, thereafter,
each of said amcants shall bear interest at the Default Rate as
defined under the Note. After any such Event of Default,
Noteholder may institufe, or cause to be instituted, proceedings of
the realization of its »ights under this Mortgage or the Note.

16. Rights, Powers 2114 Remedies of Noteholder.

If an Event of Default 'shall cccur, Noteholder may, at any
time, at its election and to the extent permitted by law and after
expiration of any applicable grace meriod:

A, Advertise the Land or any  part therecf for sale and
thereafter sell, assign, transfer and. <eliver the whole, or from
time to time any part, of the Land, or &ny interest in any part
thereof, at any private sale or at public avition, with or without
demand upon Mortgagor, for cash, on credit or in exchange for other
property, for immediate or future delivery, and for such price and
on such other terms as Noteholder may, in its «discretion, deem
appropriate or as may be required by law. The exercise of this
power of sale by Noteholder shall be in accordaiice~with the
provisions of any statute of the State of Illinois now ¢r hereafter
in effect which authorizes the enforcement of a mortgage-ky power
of sale, or any statute expressly amending the foregoing:

B. Enter upon and take possession of the Premises or any
part thereof by force, summary proceedings, ejectment or otherwise,
and may remove Mortgagor and all other persons and any and all
property therefrom, and may hold, operate, manage, and lease the
same and receive all earnings, income, rents, issues and proceeds
accruing with respect thereto. Noteholder shall be under no
liability for or by reason of such entry, taking of possession,
removal, holding, operation or management, except that any amounts
so received shall be applied as hereinafter provided in this

Paragraph; and
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C. Make application for the appointment of either an order
for mortgagee in possession or a receiver for the Lands whether
such Mortgagee in possession or receivership be incident to a
proposed sale of said Land or otherwise, and Mortgagor hereby
congents to the appointment of such receiver and agrees not to
oppose any such appointment. Further, Mortgagor agrees that
Noteholder shall be appointed mortgagee in possession or receiver
of the Land, at Noteholder's option.

In the event the right to accelerate the indebtedness secured
hereby oxr. to foreclose the Mortgage has accrued to Noteholder,
whether “the entire debt has then been accelerated or whether
foreclosure ~proceedings have been commenced, Notehclder may,
without oracr of Court notice to or demand upon Mortgagor; take
possession of Lhe Land. Should Court proceedings be instituted,
Mortgagor hereby consents to the entry of an order by agreement to
effect and carry ont the provisions of this Subparagraph C. While
in possession of the Land, Noteholder shall have the following
powers:

(1) To collect’ the rents and manage, lease alter and
repair the Land cancel or modify existing leases, obtain
ingsurance and in g2neral have all powers and rights
customarily incident o ‘absolute ownership: and

(ii) To pay out of the rernts so collected the management
and repair charges, taxes, ‘insurance, commissions, fees
and all other expenses and,’ after creating reasonable
reserves, apply the balance (1f zny), on account of the
indebtedness secured hereby.

Notehoclder may remain in possession of the Tand, in the event
of a foreclosure, until the foreclosure sale and thereafter during
the entire period of redemption (if any), if a deficiency exists.
Noteholder shall incur no liability for, nor shall Mortgagor assert
any claim, set-off or recoupment as a result of, any aclion taken
while Noteholder is in possession of the Leasehold Interegc, except
only for Noteholder's own gross negligence or willful misconduct.
In the event no foreclosure proceedings are commenced, Noteholder
may remain in possession as long as there exists a Default.

In order to facilitate Noteholder's exercise of the rights,
powers and remedies granted above, Mortgagor hereby irrevocably
appoints Noteholder its true and lawful attorney to act in its name
and stead for the purpose of effectuating any sale, assignment,
transfer or delivery authorized above, whether pursuant to power of
sale or otherwise, and to execute and deliver all such deeds, bills
of sale, leases, assignments and other instruments as Noteholder
may deem necessary and appropriate. Notwithstanding the foregoing,
if reguested by Noteholder or any purchaser from Noteholder,
Mortgagor'&hé&f?fﬁ%ify and confirm any such sale, assignment,

i

20-




UNOFFICIAL COPY

transfer or delivery by executing and delivering to Noteholder or
such purchaser all appropriate deeds, bills of sale, leases,
assignments and other instruments as may be designated in such
request. Further, Mortgagor agrees that Noteholder may be a
purchaser of the Leasehold Interest or any part thereof or any
interest therein at any sale, whether pursuant to power of sale or
otherwise, and may apply upon the purchase price the indebtedness
secured hereby. Any purchaser at any sale shall acquire good title
to the property so purchased, free of the lien of this Mortgage and
free of all rights of redemption in Mortgagor. The receipt of the
officer making the sale under judicial proceedings or of Noteholder
shall be’sufficient discharge to the purchaser for the purchase
money ana such purchaser shall not be responsible for the proper
application thereof.

Mortgagor “nereby waives the benefit of all appraisement,
valuation, stay, extension, redemption and equity of redemption
laws now or hereafter in force and all rights of marshaling in the
event of any sale herevader of the Land or any part thereof or any
interest therein.

The Proceeds of any 'sale of the Land or part thereof or any
interest therein, whether pursuant to power of sale or otherwise
hereunder, and all amounts receiwad by Noteholder by reason of any
holding, operation or management of the Land or any part thereof,
together with any other moneys at the time held by Noteholder,
shall be applied in the following <¢rder:

First: To all costs and expenses ={ the sale of the Land or
any part thereof or any interest therein, Orlentering upon, taking
possession of, removal from, holding, operecing and managing the
Land or any part thereof, as the case may be, together with (a) the
costs and expenses of any receiver of the Land ¢: any part thereof
appointed pursuant hereto and (b) any taxes, assessments or other
charges, prior to the lien of this Mortgage, which lNoteholder may
consider necessary or desirable to pay;

Second: To any indebtedness secured by this Mortgage-and at
the time due and payable, other than the indebtedness with respect
to the Note at the time outstanding;

Third: To all amounts of principal, premium, if any, and
interest at the time due and payable on the Note at the time
outstanding (whether at maturity or on a date fixed for any
installment payment or any prepayment or by declaration or
acceleration or otherwise), including interest at the Default Rate,
as set forth in the Note, and (to the extent permitted under
applicable law) on any overdue interest: and, in case such moneys
shall be insufficient to pay in full the amount so due and unpaid
upon the Note, then, first, to the payment of all amounts of
interest at the time due and payable on the Note, and second, to

21— 99977061 -;




UNOFFICIAL COPY

the payment of all amounts of principal and premium if any, at the
time due and payable on the Note and

Fourth: The balance, if any, to the person or entity then
entitled thereto pursuant to applicable state law.

Mortgagor hereby waives all rights of redemption and/or equity
of redemption which exists either by statute and/or common law for
sale under any order or decree of foreclosure of this Mortgage on
its own behalf and of each and every person, except decree or
judgment areditors of Mortgagor who may acquire any interest in or
title tO-the Land or the trust estate subsequent to the date
hereof.

17. Remedles are Cumulative.

Each-right, pewer and remedy of Noteholder now or hereafter
existing at law or ip eguity shall be cumulative and concurrent and
shall be in addition to every right, power and remedy provided for
in this Mortgage, and the 'exercise of any right, power or remedy
shall not preclude the simultaneous or later exercise of any other
right, power or remedy.

18. Taxes on Mortgage or Nopte.

In the event of the passage oIl any law which deducts from the
value of real property, for purposes Of taxation, any lien thereon
and which, in turn, imposes a tax, whether directly or indirectly,
on this Mortgage or on the Note, and if Mortgagor is prohibited by
law from paying the whole of such tax in ‘addition to every other
payment required hereunder, or if Mortgagor, @&!though permitted to
pay such tax, fails to do so in a timely fasihion, then, in such
event, at the option of Noteholder, the entire umpaid principal
balance of the Note secured hereby, and all acciued and unpaid
interest under the Note, and any other sums secured' tbareby-shall
be due and payable immediately without premium and, ‘tliereafter,
each of gaid amounts shall bear interest at the Defauli Fate, as
set forth in the Note, from the date advanced until fully répaid by |
Mortgagor. }

19. Compromise of Actions.

Any action, suit or proceeding brought by Noteholder pursuant |
to this Mortgage, or otherwise, and any claim made by Noteholder
under this Mortgage, or otherwise, may be compromised, withdrawn or
otherwise dealt with by Noteholder without any notice to or
approval of Mortgagor, except as otherwise provided in this

Mortgage.
4
$ .
0%1 20. No Waiver. '
(1) T T TALE
| m N ) S ’bﬁ 4 22_

I




UNOFFICIAL COPY

No delay or failure by Noteholder to insist upon the strict
performance of any term hereof or of the Note or tc exercise any
right, power or remedy provided for herein or therein as a
consequence of an Event of Default hereunder or thereunder, and no
acceptance of any payment of the principal, interest or premium, if
any, on the Note during the continuance of any such Event of
Default, shall constitute a waiver of any such term, such Event of
Default or such right, power or remedy preclude any other or
further exercise thereof or the exercise of any other right, power
or remedy. No walver of any Event of Default hereunder shall
affect or alter this Mortgage, which shall continue in full force
and effelt with respect to any other then existing or subsequent
Events of Default.

21. PFurther Assurances.

The Mortgager, at its expense, will execute, acknowledge and
deliver such instiuments and take such actions as Noteholder from
time to time may reascuably request for the further assurance to
Noteholder of the propercies and rights now or hereafter subjected
to the lien herecf or azsigned hereunder or intended so to be.

22. Defeasance.

If Mortgagor shall pay the principal, interest and premium, 1if
any, due under the Note in accorcaiize with the terms thereof, and
if it shall pay all other sums payakle hereunder and shall comply
with all other terms herecof and of the/MNote, then this Mortgage and
the estate and rights hereby created. sliall cease, terminate and
become void, and thereupon Noteholder, at the expense of Mortgagor,
shall execute and deliver to Mortgagor such irnctruments as shall be
required to evidence of record the satisfaccizn of this Mortgage
and the lien thereof, and any sums at the time’ neid by.

23. Definiticns.

Where used in this Mortgage, unless the contexr. clearly
indicates a contrary intent or unless otherwise specifically
provided herein, the word "Mortgagor" shall be construed as meaning
the "Mortgagor and any subsequent owner or owners of the Land", and
the word "Noteholder"; "Mortgagee" or "Lender" shall be construed
as meaning "Noteholder" and any subsequent holder or holders of
this Mortgage.

24, Authorization.

The execution of this Mortgage has been duly authorized by the
Mortgagor.

25. Permitted Contests.

99977061
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Mortgagor, at its expense, may contest, by appropriate legal
proceedings conducted in good faith and with due diligence, the
amount or validity or application, in whole or in part, of any
Impogition or lien therefor or the validity of any instrument of
record affecting the Land or any part thereof, provided that (a)
neither the Land, nor any part thereof or interest therein would be
in any danger of being sold, forfeited or lost, (b) neither
Mortgagor nor Noteholder would be in any danger of any additicnal
civil or any criminal liability for failure to comply therewith,
and (c) Mortgagor shall have set aside on its books adequate
reserves .with respect thereto and shall have furnished such
security, . if any, as may be required in the proceedings or
reasonably reguested by Noteholder.

26. Uniform Commercial Code.

This -Mortgage ~constitutes a Security Agreement under the
Uniform Commercial Code of the state in which the Premises are
located (herein called 'the "Code") with respect to any part of the
Premises which may or might now or hereafter be or be deemed to be
personal property, fixtunes or property other than real estate
including but not limited ta¢ 711 personal property and fixtures in
connection with the Premises; any equipment, inventory, accounts
(which term includes all daily receipts and billinas generated from
the motel facility on the Premises), chattel paper, intangibles,
fixtures, documents and instrumerits as defined in the Code
including all proceeds and products’ thereof, all insurance and
condemnation proceeds, all building mate¢rials, all construction and
architectural contracts and all plans and spzcifications {(all for
the purposes of this Section 26 called "Cellateral"); all of the
termg, provisiong, conditions and agreements. contained in this
Mortgage pertain and apply to the Collateral as fully and to the
same extent as to any other property comprising ‘the Premises; and
the following provisions of this Section 26 shall not-limited the
generality or applicability of any other provision of this Mortgage
but shall be in addition thereto:

a) The Mortgagor (being the Debtor as that term is (used in
the Code) is and will be the true and lawful owner of the
Collateral, subject to no liens, charges or encumbrances other than
the lien hereof and Permitted Encumbrances.

b) The Collateral is to be used by the Mortgagor solely for
business purposes, being installed upon the Premises for
Mortgagor's own use, or as the equipment and furnishings furnished
by Mortgagor, as landlord, to tenants of the Premises.

c) The Collateral will be kept at the real estate comprised

in the Premises, and will not be removed therefrom without the

P consent of theryoggh91Qer (being the Secured Party as that term is
€b used in the Code)'sbyi Mortgagor or any other person; and the
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Collateral may be affixed to such real estate but will not be
affixed to any other real estate.

d) The only persons having any interest in the Premises are
the Mortgagor, its beneficiaries and the Noteholder.

e) There is no Financing Statement covering any of the
Collateral or any proceeds thereof is on file in any public office
except pursuant hereto; and Mortgagor will at its own cost and
expense, upon demand, furnish to the Noteholder such further
information and will execute and deliver to the Noteholder such
financiny statement and other documents in form satisfactory to the
Noteholder-and will do all such acts and things as the Noteholder
may at any time or from time to time reasonably request or as may
be necessary ¢r appropriate to establish and maintain a perfected
security interest in the Collateral as security for the Note,
subject to no adverse liens or encumbrances; and the Mortgagor will
pay the cost of riling the same or filing or recording such
financing statements . cc¢ other documents, and this instrument, in
all public offices wherczver filing or recording is deemed by the
Notehclder to be necessarv. or desirable.

£) Upon the occurrencs of any Event of Default hereunder
(regardless of whether the ~Zode has been enacted in the
jurisdiction where rights or renedies are asserted) and at any time
thereafter (such default not haviug previously been cured), the
Noteholder at its option may declais the Note immediately due and
payable, and thereupon Noteholder shkail have the remedies of a
secured party under the Code, includirg without limitation, the
right to take immediate and exclusive poss<ssion of the Collateral,
or any part thereof, and for that purposz -wmay, so far as the
Mortgagor can given authority therefor, witn oz without judicial
process, enter (if this can be done without breéiachi of the peace),
upon any place where the Collateral or any part thereof may be
situated and remove the same therefrom (provided that if the
Collateral is affixed to real estate, such removal shall 2e subject
to the conditions stated in the Code); and the Noteholder -shall be
entitled to hold, maintain, preserve and prepare the Collatsiral for
sale, until disposed of, or may propose to retain the Collateral
subject to Mortgagor's right of redemption in satisfaction of the
Mcortgagor's obligations, as provided in the Code. The Noteholder
without removal may render the Collateral unusable and dispose of
the Collateral on the Premises. The Noteholder may require the
Mortgagor to assemble the Collateral and make it available to the
Noteholder for its possession at a place to be designated by
Noteholder which is reasonably convenient to both parties. The
Noteholder will give Mortgagor at least ten (10) days notice of the
time and place of any public sale thereof or of the time after&
which any private sale or any other intended disposition thereof 1sv
made. The requirements of reasonable notice shall be met if such
notice is mailed, by certified mail or equivalent, postage prepald

25- 99977061
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to the address of Mortgagor shown in Section 28 of this Mortgage,
at least ten (10) days before the time of the sale or disposition.
The Noteholder may but at any public sale and if the Collateral is
of a type customarily sold in a recognized market or is of a type
which is the subject of widely distributed standard price
quotations, Noteholder may but at private sale. Any such sale may
be held as part of and in conjunction with any foreclosure sale of
the real estate comprised with the Premises, the Collateral and
real estate to be sold as one lot if Noteholder so elects. The net
proceeds realized upon any such disposition, after deduction for
the expenses of retaking, holding, preparing for sale, selling or
the like¢ znd the reasonable attorneys' fees and legal expenses
incurred by Noteholder, shall be applied in satisfaction of the
Note. The Noteholder will account to the Mortgagor for any surplus
realized on such disposition,

g) The remedies of the Noteholder hereunder are cumulative
and the exercise of any one or more of the remedies provided for
herein or under the Code shall not be construed as a waiver of any
of the other remedies (of' the Noteholder, including having the
Collateral deemed part of (the realty upon any foreclosure thereof
so long as any part of the Note remains unsatisfied.

h} The terms and provisions contained in this Section 26
shall, unless the context otherwiss requires, have the meanings and
be construed as provided in the Codez.

27. Amendments.

This Mortgage cannot be changed or terminated orally but may
only be amended, modified or terminated (pursuant to written
agreement between Mortgagor and Noteholder.

28. Notices.

Any notice, demand or other communication given ‘pursuant to
the terms hereof shall be in writing and shall be delivered by
personal service or sent by registered mail, return (receipt
requested, postage prepaid, addressed as follows:

If to Mortgagor: J & J BUILDERS, L.L.C.
4916 N. Mobile
Chicago, Illinois 60630

If to Noteholder: Liberty Federal Bank
One Grant Square
& Hinsdale, Illinois 60521
ﬁa Attention: Vice President

%
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with a copy to: Rock, Fusco & Garvey, Ltd.
350 North LaSalle Street
Suite 900

Chicago, Illinois 60610
Attention: Christopher M. Novy

or at such other address within the United States or to the
attention of such other office as either party shall have
designated in writing to the other. Any such notice, demand or
other communication shall be deemed given when received at the
office of the Noteholder or Mortgagor or of any other officer who
shall have- been designated by the addressee by notice in writing to
the other warty.

29. Future. Advances.

Mortgagee may, at its sole option and discretion upon regquest
of Mortgagor, at ary time before full payment of this Mortgage,
make further advances f£o Mortgagor, and the same with interest
shall be on a parity with, and not subordinate to, the indebtedness
evidenced by the Note and shall be secured hereby in accordance
with all covenants and agreecusnts herein contained, provided, that
the amount of principal secured. hereby and remaining unpaid shall
not exceed $2,000,000.00, plus interest and any advances for the
benefit or protection of the Prem:ses, including payment of taxes,
insurance, assessments or levies with interest on such
disbursements as provided in this Morigage, and provided, that if
Mortgagee shall make further advances as ' aforesaid, Mortgagor shall
repay all such advances in accordance with the note or notes, or
agreement or agreements, evidencing same, which Mortgagor shall
execute and deliver to Mortgagee and which-shall be payable no
later than the maturity of this Mortgage and «tlizll include such
other terms as Mortgagee shall require. Notwithscanding anything
herein to the contrary, Mortgagor acknowledges that Mortgagee shall
be under no obligation to make any future advances to-Wortgagor in
connection with this Mortgage, the Note or the Loan Agrzement.

30. Expense of Litigation and Preparation Where No Litigation
is Initiated.

If any action or proceeding be commenced to which Noteholder
is made a party, or in which it becomes necessary to defend or
uphold the lien of this Mortgage, all sums paid by Noteholder for
the expense (including reasonable attorneys' fees) of any
litigation to prosecute or to defend the rights and lien created by o
this Mortgage shall be paid by the Mortgagor immediately upon e
written demand therefor, together with interest thereon at the e
Default Rate set forth in the Note from the date of payment, or *
title to, interest in or claim upon the Premises, attaching to or
accruing subsequent to the lien of the this Mortgage, and shall be
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deemed to be secured by this Mortgage. Mortgagor further expressly
agreezs to pay all costs and expenses including reasonable
attorneys's fees should Noteholder incur costs and attorneys fees
relating to this Mortgage even in the event no suit or litigation
ig initiated.

31. Cross-Default Clause. Any default by Mortgagor in the
performance or observance of any covenant or condition hereof in
accordance with Paragraph 15 above shall be deemed default or event
of default under each of the Loan Documents, entitling Noteholder
to exercise all or any remedieg available to Noteholder under the
terms of 20y or all Loan Documents, and any default or event of
default urder any other Loan Document shall be deemed a default
hereunder, ecniitling Noteholder to exercise any or all remedies
provided for licrzin. Failure by Noteholder to exercise any right
which it may have hereunder shall not be deemed a waiver thereot
unless so agreed /in writing by Noteholder, and the waiver by
Noteholder of any default by Mortgagor hereunder shall not
constitute a continuing waiver or a waiver of any other default or
of the same default on &ny future occasion.

Neither the Mortgagcr., »nor any person claiming under
Mortgagor, shall have or enjoy any right to marshaling of assets,
all such right being hereby expressly waived as to the Mortgagor
and all persons claiming under Mortgagor, including junior lienors.
No release of personal liability ¢f.any person whatever and no
release of any portion of the property aow or hereafter subject to
the lien of any of the Mortgage Instruments shall have any effect
whatever by way of impairment or disturibance of the lien or
priority of any of said Mortgage Instruments . Any foreclosure or
other appropriate remedy sought may be brought znd prosecuted as to
any part of the mortgaged security, wherever located, without
regard to the fact that foreclosure proceedings or other
appropriate remedies have or have not been instituted.elsewhere on
any other land subject to the lien of said Mortgage Inscruments or
any of them.

In addition, any default by Mortgagor in the perfornance or
obgservance of any covenant or condition hereof in accordance with
Paragraph 15 or under any of the other Loan Documents shall be
considered a default by Mortgagor under the terms of any other loan
or loan documents affecting, in any way, the Mortgaged Premises
described herein, including, but not limited to, another promissory
note secured by the Mortgaged Premises executed by the Borrower and
bearing even date herewith, entitling Noteholder to exercise all ox
any remedies available to Noteholder under the terms of the
promissory note bearing even date herewith, or any or all other
locan documents, and any default or event of default under any other
such note or loan document shall be deemed a default hereunder,
entitling Noteholdér 'to exercise any or all remedies provided for
herein. Failure by Noteholder to exercise any right which it may

EaGAEa
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have hereunder shall not be deemed a waiver thereof unless so
agreed. in writing by Noteholder, and the waiver by Noteholder of
any default by Mortgagor hereunder shall not constitute a
continuing waiver or a waiver of any other default or of the same
default on any future occasion.

32, Disclaimer by Noteholder. Noteholder shall not be liable
to any party for services performed or obligations due in
connection with this Loan. Noteholder shall not be liable for any
debts or claims accruing in favor of any parties against Mortgagor
or against the Mortgaged Premises. The Mortgagor is not nor shall
be an ayent of Noteholder for any purposes, and Noteholder is not
a venture. partner with Mortgagor in any manner whatsoever.
Approvals(granted by Noteholder for any matters covered under this
Agreement ghall be narrowly construed to cover only the parties and
facts identified in any written approval or if not in writing such
approvals shall /be solely for the benefit of Mortgagor.

33. Miscellareous.

A, Within fifreen (15) days after request therefor,
Mortgagor shall confirm inm writing to Noteholder, or its designee,
the amount then due hereunde+s and undexr the Note.

B. If the time of payment of all indebtedness secured hereby
or any part thereof be extended a* -any time or times, if the Note
be renewed, modified or replaced, or if any security for the note
be released, Mortgagor and any other parties now or hereafter
liable for payment of such indebtedress in whole or in part or
interested in the Land shall be held to ccnsent to such extensions,
renewals, modifications, replacements and -releases, and their
liability and the lien hereof and the Other Twan Documents and
Security Agreements and the rights created herery and thereby shall
continue in full force, except as to those parti=s released, the
right of recourse against all such other parties beinc reserved by
Noteholder.

C. The Loan proceeds are to be used, along with Moxctgagor's
other funds, for the purchase of the Mortgaged Premises and
construction of a four unit condominium development, and for no
other purposes, which shall occur contemporaneously with the
disbursement of the Loan Proceeds. Such use 1is the business
purpose of Mortgagor's beneficiaries and the Loan is therefore not
usurious under 815 ILCS 205/4, of the Illinois Reviged Statutes.

D. This Mortgage shall be binding upon Mortgagor and its
successors and assigns, and all persons claiming under or through
Mortgagor or any such successor or assign, and shall inure to the
benefit of and be enforceable by Noteholder and its successors and

assigns. 999’7'7061
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E. The headings in this Mortgage are for purposes of
reference only and shall not limit or ctherwise affect the meaning
hereof. '

F. If any clause, phrase, paragraph or portion of this
Mortgage or the application thereof to any person, party or
circumstances shall be invalid or unenforceable under applicable
law, such event shall not affect, impair or render invalid or
unenforceable the remainder of this Mortgage nor any other clause,
phrase, paragraph or portion hereof, nor shall it affect the
application of any clause, phrase, paragraph or provision hereof to
other pzreons, parties or circumstances.

G. This Mortgage is negotiated in the County of Cook,
Chicago, Iitiwncis and shall be governed by and construed in
accordance witii/che laws of the State of Illinois. It is expressly
agreed that all parties hereto waive any right they now or in the
future may have to remove any claim or dispute arising here from.

IN WITNESS thereof/ Mortgagor have caused this . Mortgage to be
executed as of the date a:id year first written above .

MORTGAGOR :

J & J BUILDERS, L.L.C.,
a Illinois limited liability
company

By: Its Managing Members

a 4@%%/

;é//bHN T. CRONNOLLY

Zee AV W

D M. McELDUFF
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STATE OF ILLINOIS )
} SS.
COUNTY OF COCK )

I, %74’/&/@ E /()é;ééé/// , a Notary Public in

and for said County in the State aforesaid, DO HEREBY CERTIFY that
JOHN T. CRONNOLLY as a Managing Member of J & J BUILDERS, L.L.C.,
a Illinois Limited Liability Company, who is personally known to me
to be the same person whose name is subscribed to the foregoing
instrument as such person appeared before me this day in person and
he signed and delivered the said instrument as his own free and
voluntary, act in his capacity as a Managing Member of J & J
BUILDERS, “L.L.C., for the uses and purposes therein set forth.

GIVEN /under my hand and notarial seal this ;47#t—day of

September, 193¢
<::E;£%2445c41Cfﬂé2~%£4éfiﬂ/i,

Notary Public

‘OFFICTAL SEAL*

My g{ommiPsttdeB¥elExpire
Notary Publie, State of Illinols

My Cormission Expires 020102

Ul

STATE OF ILLINQIS )
) SS.
COUNTY OF COOK )

I, ’Pd_ﬂ/@/ﬂ g/()féé” ', a Notary Public in
and for said County in the State aforesaid, %C HEREBY CERTIFY that
GERARD M. McELDUFF, as a Managing Member of J & J BUILDERS, L.L.C.,
a Illinois Limited Liability Company, who is personally known to me
to be the same person whose name is subscribed'io the foregoing
instrument as such person appeared before me this day in person and
he signed and delivered the said instrument as his owi. free and
voluntary act in his capacity as a Managing Member /of J & J
BUILDERS, L.L.C., for the uses and purposes therein set faith.

GIVEN under my hand and notarial seal this //Zgi-day of

September, 1999.
%/@Mm

Notary Public

My Commission Expires:

OFFICIAL SEAL" 99977061
Patricia B Webber

My Cormisslon Expires 0201403
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EXHIBIT A

LEGAL DESCRIPTION

LOT 40 IN HITCHCOCK AND WILSON’S SUBDIVISION OF THE EAST % OF LOT
1 IN THE BICKERDIKE AND STEELE’S SUBDIVISION OF THE WEST % OF THE
NORTHWEST 1/4 OF SECTION 28, TOWNSHIP 40 NORTH, RANGE 14, EAST OF
THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS

COMMONLY KOWN AS: 630 W. BRIAR PLACE, CHICAGO, ILLINOIS 60657

P.I.N. 14-28-10X-022-0000

This Document was prepared by:
CHRISTOPHER M. NOVY

ROCK, FUSCO & GARVEY, LTD.

350 North LaSalle Street
Suite 900

Chicago, Illinois 60610

{312} 464-3500



