UNOFFICIAL COBs7:40

9709/0310 03 001 Page 1 of 55
1999-02-17 11:24:046
I Cook County Recorder 5

THIS RN

S/

AX CUMng __ 99157640

RESTRICTIONS AND EASEMENTS

/4

DECLARATION OF COVENANTS, CONDITIONS, 6

DATED AS OF FEBRUARY 1 , 1999

j BY
Q
< AMERICAN NAT/ONAL BANK AND
TRUST COMPANY OF CHICAGO
AS TRUSTEE UNDER TRUST AGREEMENT
N DATED OCTOBER 1%.1996 _
0 AND KNOWN AS TRUST NO.-122176-00
N
S
&
P
(\
3 ;}A,a z{;zqu A
9N A s
N D G H_ﬁ\ﬁm A T
. e 'm‘no:;n.,w.,{, e
This instrument was prepared by: _ ' P e
Jacob Reiss e
Law Offices of Jacob Reiss ' T Ty o g
6767 N. Milwaukee Ave., Suite 202 — g
Niles, Illinois 60714 8 o
(847) 647-0181 ,
M—-'—'-"-‘-n




UNOFFICIAL COEY

INDEX TO DECLARATION OF COVENANTS,
CONDITIONS, RESTRICTIONS AND EASEMENTS

ARTICLE PAGE
L. INCORPORATION OF RECITALS . .............. ..., 1
II. DEFINITIONS . . ... s 2
IIL. RESERVED . ... ... e 4
IV. “ASEMENTS IN FAVOR OF CONDOMINIUM PROPERTY . .. 4
V. EASEMENTS IN FAVOR OF COMMERCIAL PROPERTY . ... 6
VL RESERVEL’ .................................. 8
VII. RESERVED i e e 8
VIIL. STRUCTURAL SUFPORT ... .. oo 8
IX. COMPLIANCE WITH LAV/S; REMOVAL OF LIENS; ZONING 9
X.  REALESTATETAXES .... .0 ... .. .. 12
X1 INSURANCE .. ..... .. i e 14
XII. MAINTENANCE AND REPAIR; DAMAGE TC THE
IMPROVEMENTS .. ... .. . . e e 16
XIIIL. LIENS, RIGHTS AND REMEDIES . ........ . . ...... 20
X1v. ARBITRATION ....... ... ... .. .. .n . 22
XV, UNAVOIDABLE DELAYS . ...... ... ... . .. .. .. 23
XVIL CONDEMNATION . ... ... . i 23
XVIL ARCHITECT ... . . . i 25
XVIIL DEPOSITARY . .. e i e 26
XIX. DISBURSEMENTS OF FUNDS BY DEPOSITARY ......... 28
XX. ESTOPPEL CERTIFICATES .. ..................... 30




UNOFFICIAL COP Yéots7640

XXI. CONDOMINIUM ASSOCIATION ACTING FOR UNIT OWNERS 31
XXII. RESERVED .. ... e et e e 32
XXIII. ALTERATIONS ... e e e 32
XXIV. NOTICES . . . it i e e e i 34
XXV. RESERVED . ... e e e 35
XXVI. LIMITATION OF LIABILITY . ....... ..o 35
XXVII. CENERAL . .. e 36
XVIIL RESTRICTION ON USE OF COMMERCIAL PROPERTY . . .. 38
Exhibits

LIST OF EXHIBI15 TO DECLARATION OF
COVENANTS, CONDITIONS, RESTRICTIONS AND EASEMENTS

Exhibit Letter Description
A Total Parcel
B Depiction of relative locations of Concoiminium Property and and

Commercial Property as described on Survey

C Legal Description of Parcel 1

D Legal Description of Parcel 2




UNOFFICIAL COPY $9157640

DECLARATION OF COVENANTS, CONDITIONS,
RESTRICTIONS AND EASEMENTS

THIS DECLARATION is made and entered into as of the 1st day of February,
1999, by AMERICAN NATIONAL BANK AND TRUST COMPANY OF CHICAGO, not
personally but solely as Trustee under Trust Agreement dated October 10, 1996, and known as
Trust Number 122176-00 ("Declarant”).

RECITALS:

A The terms used in the Recitals, if not otherwise defined, shall have the
meanings set forth 1r. Article II hereof.

B. Declaiaat is the record legal title holder of the Total Parcel situated in
Chicago, Cook County, THinois, legally described on Exhibit A attached hereto. The Total Parcel
is presently improved with a four«&) story mixed-use building ("Building") containing a parking
garage with the approximate dimersions of 65 x 116 feet, floors two (2), three (3) and four (4)
(the parking garage and floors twy-(Z), three (3) and four (4) hereinafter referred to as the
"Condominium Property") and floor ene (1) occupied as commercial space ("Commercial
Property").

C. Immediately after the recorcation of this Declaration, Declarant (or its
beneficiary) intends (a) to cause the Commercial Prapecty to be conveyed to American National
Bank and Trust Company of Chicago, not personaity but solely as Trustee under a Trust
Agreement dated February 1, 1999, and known as Trust Mumber 124857-02 (the "Commercial
Property Trustee"), and (b) thereafter to cause the Condominiim Property to be submitted to the
provisions of the Condominium Property Act of the State of lliineis (the "Act”) pursuant to the
Condominium Declaration. Said conveyance and submission of the-Cendominium Property to
the Act will be subject to the terms and provisions of this Declaration.

D. The survey attached as Exhibit B hereto and made a part Leref illustrates the
Total Parcel and the relative locations of the Commercial Property and Condorniim Property
and easements .

E. From and after the conveyance of the Commercial Property to the Commercial
Property Trustee, neither the Condominium Property nor the Commercial Property will be
functionally independent of the other and each will depend upon the other, to some extent, for
structural support, enclosure, ingress and egress, utility service or other facilities and
components necessary (o the efficient operation and intended use of the Condominium Property
and the Commercial Property.
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F. The Declarant desires by this Declaration to provide for the efficient operation
of each respective portion, estate and interest in the Total Property, to assure the harmonious
relationship of the Owners of each such respective portion, estate or interest in the Total
Property, and to protect the respective values of each such portion, estate and interest in the
Total Property, by providing for, declaring and creating (i) certain easements, covenants and
restrictions against and affecting the Condominium Property which will be binding upon each
present and future Owner of the Condominium Property, or of any portion thereof or interest
or estate therein, and which will inure to the benefit of each present and future Owner of the
Commercial Property, or of any portion thereof or interest or estate therein including leaschold
interests, to the extent provided herein, and (i) certain easements, covenants and restrictions
against and affecting the Commercial Property, which will be binding upon each present and
future Owner of.the Commercial Property, or of any portion thereof or interest or estate therein,
and which will inure to the benefit of each present and future Owner of the Condominium
Property, or of ary vortion thereof or interest or estate or Unit therein, to the extent provided
herein.

NOW, TifeRFEFORE, the Declarant hereby declares that the Total Property and
any part thereof is and shali-Ue owned, held, mortgaged, leased or otherwise encumbered,
transferred, assigned, sold, conveyediand accepted subject to this Declaration. Declarant does
hereby further declare and agree thiat-each of the following easements, covenants, conditions,
restrictions, burdens, uses, privileges and charges created hereunder shall exist at all times
hereafter amongst, and be binding upon aiid inure, to the extent provided herein, to the benefit
of, all parties having or acquiring any right, title or interest in or to any portion of, or interest
or estate or leasehold interests in, the Total Proper:v and each of the foregoing shall run with
the land subjected to this Declaration.

ARTICLE I
INCORPORATION OF RECITALS
The foregoing Recitals are hereby incorporated by reference in the body of this
Declaration as if fully set forth herein,
ARTICLE I

DEFINITIONS

2.1  "Act" means the Condominium Property Act of the State of Hlinois in
effect on the date hereof, as amended from time to time.

2.2 "Architect" shall have the meaning set forth in Article XVII hereof.
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2.3 "Commercial Improvements" means all improvements constructed now or
hereafter within and upon Parcel 1, as legally described on Exhibit C attached hereto and by this
reference made a part hereof.

2.4 "Commercial Property" shall mean Parcel 1 and the Commercial
Improvements.

2.5 “"Common Elements" means all portions of the Condominium Property
submitted from time to time to a Condominium Declaration except the Units.

2.6 "Condominium Association" means an Illinois not-for-profit corporation
to be formed for the purpose of administering the Condominium Property pursuant to the Act.

2.1  Reserved.

2.8 “Condominium Declaration® means any declaration of condominium
ownership and of eascinents, restrictions, covenants and by-laws which submits the
Condominium Property to the-provisions of the Act.

2.9  "Condominjuiu Yiniprovements" means all improvements constructed within
and upon Parcel 2, as legally described on Sxhibit D attached hereto and by this reference made
a part hereof.

2.10 "Condominium Property" thall mean Parcel 2 and the Condominium
Improvements which shall be submitted to the Act.

2.11 "Creditor Owner", except wheré oiferwise defined hereunder in a specific
context, means an Owner to which a payment of monev/si other duty or obligation is owed
under this Declaration by another Owner which has failed to (nake such payment or to perform
such duty or obligation as and when required hereunder.

2.12  "Declarant” means American National Bank and. Trust Company of
Chicago, as Trustee under Trust Agreement dated October 10, 1976 and krown.as Trust Number
122176-00, its successors and assigns.

2.13 "Declaration” means this Declaration of Covenants, (Conditions,
Restrictions and Easements, including all exhibits, amendments and supplements thercto.

2.14 "Default Rate" means the interest rate applicable to any sums owed by a
Defaulting Owner to a Creditor Owner pursuant to this Declaration as further described in
Section 13.5 hereof.

2.15 "Defaulting Owner”, except where otherwise defined hereunder in a
specific context, means an Owner which has failed to make a payment of money owed under this

-3-
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Declaration to another Owner or to perform any of its duties or obligations as and when required
hereunder.

2.16 "Depositary" means the person or entity from time to time acting pursuant
to Article XVIII of this Declaration.

2.17 “Easements" means all easements granted, reserved, provided for, declared
or created pursuant to or in accordance with the terms and provisions of this Declaration.

2.18 "Emergency Situation" shall mean a situation impairing or imminently
likely to impair structural support of the Improvements or causing or imminently likely to cause
bodily injuiy o persons or substantial physical damage to the Total Property or any property in,
on, under, withiii; upon or about the Total Property. The duration of an Emergency Situation
shall be deemed to include the time reasonably necessary to remedy the Emergency Situation.

2.19 “Eucilities” means all components, and any replacements or substitutions
therefor, of the mechanical, plumbing, electrical, heating, air conditioning, alarm, television,
telephone and other utility systeris forming a part of the improvements and designed or utilized
to furnish utility or other services 1o any portion of the Improvements, including without
limitation: annunciators, antennae, toxes, brackets, cabinets, cables, coils, computers, conduits,
controls, control centers, cooling towers, couplers, devices, ducts, equipment, fans, fixtures,
generators, hangers, heat tracers, indicators, junctions, lines, machines, meters, motors, outlets,
panels, pipes, pumps, radiators, risers, shafts, sta-ters, switches, switchboards, systems, tanks,
transformers, valves, wiring and the like.

2.20 "Improvements” means the Condoniinium Improvements, and Commercial
Improvements.

291 "Maintenance” means and includes Opération, maintenance, repair,
reconditioning, refurbishing, reconfiguration, inspection, testing, cleaning, painting, installation
and replacement when necessary or desirable of Facilities or of such other portions of the
Improvements and includes the right of access to and the right to remove from the Improvements
portions of such Facilities for any of the above purposes, subject, howevel, tc any limitations
set forth elsewhere in this Declaration.

2.22  "Non-Condominium Property” means any portion of the Tota. Froperty,
from time to time, not submitted to the Act.

2.23  "Owner" means either the Owner of the Condominium Property or the
Owner of the Commercial Property, as the context requires. "Owners" means the Owner of the
Condominium Property and the Owner of the Commercial Property, as the context may require.

2.24 "Owner of the Commercial Property” means the person or entity (or
persons or entities if more than one) at any time in question, holding fee simple title to the

-4 -
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Commercial Property. If at any time the Commercial Property is submitted to the provisions of
the Act, the Owner of the Commercial Property shall mean all of the fee simple Unit Owners
therein collectively and not individually.

2.25 "Owner of the Condominium Property” means the person or entity (or
persons or entities if more than one) at any time in question, holding fee simple title to the
Condominium Property. If and so long as the Condominium Property has been supmitted to and
remains subject to the provisions of the Act, the Owner of the Condominium Property shall
mean collectively all of its Unit Owners in and to the Condominium Property and not
individually.

2.26 Reserved
2.27 ) Reserved
228 "Recorder” means the Recorder of Deeds of Cook County, Illinois.

2.29 "Securcd Property Lenders” mean the holder of any mortgage or trust deed
in the nature of a mortgage (as ths same may be amended and/or replaced from time to time)
on any portion of the Total Property,~excluding, however, any mortgage or trust deed in the
nature of a mortgage securing a loan ic any. Unit purchaser.

2.30 "Total Parcel" means thi parcel of real estate legally described on Exhibit
A attached hereto.

2.31 "Total Property" means the Condorinium Property and the Commercial
Property.

2.32  "Unavoidable Delay" means those events 4rscribed in Article XV hereof
which excuse the timely performance of any obligation created hereupder.

2.33 "Unit" means any portion of the Total Property submitted to the Act
described as a “Unit" in the applicable Condominium Declaration.

2.34 "Unit Owner" means the person or persons whose estates Of interests,
individually or collectively, aggregate fee simple ownership of a Unit Ownership.

2.35 "Unit Ownership" means a part of any portion of the Total Property
submitted to the Act consisting of one Unit and the undivided interest in the Common Elements
attributable thereto.

ARTICLE Il

RESERVED

-5-
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ARTICLE IV
EASEMENTS IN FAVOR OF CONDOMINIUM PROPERTY

4.1 The following perpetua! (except as otherwise provided) easements in, to,
under, over, upon, through and about portions of the Commercial Property, as the case may be,
in favor of the Condominium Property are hereby Granted:

(A)  Non-exclusive easements as may be described on Exhibit B attached
hereto.

(B)  Anon-exclusive easement in and to all structural members, columns
and bears; footings, caissons and foundations, common walls, ceilings and floors, and
any other surporting components located in or constituting a part of the Commercial
Property for t¢ support of (i) the Condominium Improvements and (i1) any Facilities
located in the Zemmercial Property with respect to which the Owner of the
Condominium Property is granted an easement under this Declaration.

(C) A nor-exclusive easement for the use for their intended purposes
of all Facilities located in tiic Commercial Property and connected to Facilities located
in the Condominium Property (a:id any replacements thereof) which provide or shall be
necessary or desirable to provide tiiz Condominium Property with any utilities or other
services or which may otherwise be neCestary or desirable to the operation and use and
enjoyment of the Condominium Property;

(D)  An exclusive easement maniaining encroachments to the extent
that, by reason of the original construction or/ziy reconstruction or replacement
authorized by the terms of this Declaration of the improvements or the subsequent
settlement or shifting of any part of the Improvements, sy part of the Condominium
Improvements encroaches or shall hereafter encroach upori 2i1v-part of the Commercial
Property. No such encroachment shall be placed or enlarged deliberately.  Such
easement permitting encroachments shall exist only as long as the encroaching portion
of the Improvements continues to exist; provided, however, that iit ne_event shall an
easement for any encroachment be created in favor of the Condominium Property if such
encroachment unreasonably interferes with the reasonable use and enjoyment of or
materially lessens the available light and air of the Commercial Propeity by the
respective Owners thereof.

(E) A non-exclusive easement for ingress and egress (and, where
reasonably necessary, use) by persons, material and equipment over, on, across and
through the Commercial Property to the extent reasonably necessary to permit the
construction, maintenance, repair, replacement, restoration or reconstruction of the
Condominium Property as required or permitted pursuant to this Declaration, or to the

_6_
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extent reasonably necessary to exercise the Easements set forth in this Section 4.1 or to
provide structural support required by Article VIII hereof.

(F) A non-exclusive easement for ingress and egress and for storage
as permitted by law and specifically for bicycle storage purposes, if any, of the utility
room located on the first floor of the Building identified on Exhibit B attached hereto.

(G) Reserved.

(H) A non-exclusive easement for the use of the stairwells, if any,
which connect the Condominium Property with the first floor and which are identified
on Lxhioit B attached hereto for access to and from public and/or private sidewalks,
roadways or alleys.

&) Reserved.
) Reserved.

(K) A norcexclusive easement for the use of the applicable mailboxes
located on the first floor of thz Building or of such other areas identified on Exhibit B
attached hereto to which they may be relocated.

(L) A non-exclusive casement for use of an iron fence and/or an iron
gate located on the first floor of the Building,

(M) A non-exclusive easement for the use of the security intercom
service located on the first floor of the Building,

4.2  Each Easement created under this Article ¥V-which provides or requires,
for its enjoyment, ingress and egress on, over, across or through the Commercial Property, shalt
be subject to such reasonable limitations as the Owner of the Commer:iai Property may, from
time to time after consultation with the Owner of the Condominium Property, impose with
respect to the establishment of limited paths of ingress and egress and limit:d bours of the day
or days of the week during which such Easements may be used to prevent aiy ynreasonable
interference with the use and operation of the Commercial Property and in order 10 assure the
reasonable security of the Commercial Property.

4.3  Easements provided for, declared or created under this Article IV shall be
binding upon the Commercial Property and the Owner of the Commercial Property and run in
favor of and inure to the benefit of and be appurtenant to the Condominium Property and shall
be part of the Common Elements attributable to the Condominium Property if and so long as the
Condominium Property is subject to the Act.
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4.4 The Owners of the Condominium Property shall have the right along with
the Owners of the Commercial Property to place, maintain and replace one dumpster in the
loading Zone, if any, which may be shown on Exhibit B attached hereto and shall be prohibited
from any obstruction of any part of the Commercial Property or any driveways, sidewalks or
walkways or from interfering with the Owner’s of the Commercial Property use of the Easement
which is identified in Paragraph 5.1(I).

ARTICLE V
EASEMENTS IN FAVOR OF COMMERCIAL PROPERTY

5.1, The following perpetual easements in, to, under, over, upon, through and
about portions of :n¢ Condominium Property in favor of the Commercial Property are hereby
Granted.:

(A} Non-exclusive easements as may be described on Exhibit B attached
hereto.

(B) A nonexclusive easement in and to all structural members,
footings, caissons, foundations; coinmns and beams, common walls, ceilings, and floors,
and any other supporting complments located in or constituting a part of the
Condominium Property for the support of (i) the Commercial Improvements and (ii) any
Facilities located in the Condominium Froperty with respect to which the Owner of the
Commercial Property is granted an easemerit under this Declaration.

(C) A non-exclusive easement for-the use for their intended purposes
of all Facilities located in the Condominium Property ind connected to Facilities located
in the Commercial Property (and any replacements thersef) which provide or shall be
necessary or desirable to provide the Commercial Property with any utilities or other
services or which may otherwise be necessary or desirable to the operation and use and
enjoyment of the Commercial Property.

(D)  An exclusive easement maintaining encroachments 17 the event and
to the extent that, by reason of the original construction or any recorstruction or
replacement authorized by the terms of this Declaration or the subsequent se(tiement or
shifting of any part of the Improvements, any part of the Commercial Improvements
encroaches or shall hereafter encroach upon any part of the Condominium Property. No
such encroachment shall be placed or enlarged deliberately. Such easement permitting
encroachments shall exist only as long as the encroaching portion of the Improvements
continues to exist; provided, however, that in no event shall an easement for any
encroachment be created in favor of the Commercial Property if such encroachment
unreasonably interferes with the reasonable use and enjoyment of or materially lessens
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the available light and air of the Condominium Property by the respective Owners
thereof.

(E) A non-exclusive easement for pedestrian and vehicular ingress and
egress in an Emergency Situation to and from, over, on, across and through the
Condominium Property.

(F) A non-exclusive easement for ingress and egress (and, where
reasonably necessary, use) for persons, material and equipment over, on, across and
through the Condominium Property to the extent reasonably necessary to permit the
construction, maintenance, repair, replacement, restoration or reconstruction of the
Corimercial Property as required or permitted pursuant to this Declaration, or to the
extent feasonably necessary to exercise the Easements set forth in this Section 5.1 or to
provide struciural support required by Article VIII hereof.

(G} » A non-exclusive easement for the use and maintenance of future
Facilities connecting Facilities or areas of the Commercial Property to any antennae or
other communications devices or equipment on the roofs of the Condominium Property,
which future Facilities mav extend through space for such future use.

(H) A non-exclisive easement for the use of any hallways, stairways,
walkways or driveways located within or adjacent to the Building, to the extent
reasonably necessary for access to and from the public roadways.

D A non-exclusive easemenr: for ingress, egress and access to, and the
use of, any loading zone, service areas and dclivery entrances located in, on, or about
the first floor of the Building and specifically for *ne use for ingress, egress and refuse
and utilities and loading as may be shown on Exhibit E attached hereto and shall be
allowed to place, maintain and replace one dumpster, bueshall be prohibited from any
obstruction of any part of the Condominium Property or ary £riveways, sidewalks or
roadways.

() A non-exclusive easement for pedestrian and vihicular ingress and
egress from and to public roadways over, on, across and through/the driveways,
sidewalks, ramps, curbs and roadways contained in the Condominium Property as may
be necessary for the use of the Commercial Improvements.

5.2  Each Easement created under this Article V which provides or requires,
for its enjoyment, ingress and egress on, over, across or through the Condominium Property
shall be subject (except in an Emergency Situation) to such rcasonable limitations as the Owner
of the Condominium Property may, from time to time after consultation with the Owner of the
Commercial Property, impose with respect to the establishment of limited paths of ingress and
egress and limited hours of the day or days of the week during which such Easements may be
used to prevent any unreasonable interference with the use and operation of the Condominium

_9_
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Property; provided, however, that any such limitations shall not preclude or unreasonably restrict
enjoyment or exercise of any such Easement and provided further that Section 3. 1(E) shall not
be subject to any such limitation.

5.3  Easements provided for, declared or created under this Article V shall be
binding upon the Condominium Property and the Owner of the Condominium Property and shall
run in favor of and inure to the benefit of and be appurtenant to the Commercial Property.

5.4  With regard to any portion of the Total Property over which easements
have been granted pursuant to Articles IV and V hereof, the Owner of that portion of the Total
Property burd=ned by such easement shall have the right to relocate any such easements (other
than the easements described in Paragraphs 4.1(B), 4.1(D), 5.1(B) and 5.1(D) in the event
alternative mears van be substituted to insure the continuation of the benefit granted so long as
it does not interfere with the other Owners of Total Property’s use and enjoyment.

5.5  With regard to any portion of the Total Property over which easements
have been granted pursuant to Articles IV and V hereof for pedestrian ingress and egress in an
Emergency Situation, such eassm2ats shall not be deemed to include any portion of a dwelling
unit or a commercial space.

ARTICLE VI

RESERYED

ARTICLE VII

| RESERVED

ARTICLE VIII
STRUCTURAL SUPPORT

8.1  No Owner shall do or permit any act which would adversely a’fect the
structural safety or integrity of the Improvements on any other portions of the Total Parcel.

8.2  Except in the case in which Article XII is applicable, if substitute or
additional structural support is required in any portion of the Improvements in which the
structural support shall have been reduced or the structural safety of any portion of the
Improvements is endangered, then the following provisions shall apply:

_10-
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(A)  In the event the Owner or Owners responsible for the reduction or
endangerment cannot be determined, which determination shall be made by the Architect,
then the Architect shall determine the apportionment of the cost for all Owners and in
such proportions determined by the Architect. The Owners shall be responsible for
construction in accordance with plans and specifications approved by (except insofar as
the provisions of Article XXIII would not require such approval) the Owner or Owners
of the portion of the Total Property affected thereby, the Architect and Secured Party
Lenders with respect to any portions of the Total Property affected thereby and, subject
to the provisions of Article XII hereof, shall pay all costs and expenses, including any
architect’s and other fees, in connection with construction of substitute or additional
support.

(B) In the event the Owner or Owners responsible for the reduction or
endangermnd can be determined, either by the agreement of the Owners or the
determination of the Architect, then the responsible Owner or Owners shall perform such
construction in aczordance with plans and specifications approved by (except as otherwise
provided in Articke” XXIII hereof) the Owners of the portions of the Total Property
affected thereby, the Architect and Secured Property Lenders with respect to the portion
of the Total Property afferied, thereby and, subject to the provisions of Article XIII
hereof, shall pay all costs and expenses, including any architects’ or other fees, in
connection with construction of substitute or additional support.

8.3  The responsible Owner ¢t Owners shall commence, within thirty (30) days
after notice from any other Owner, or in the event the matter is submitted to the Architect,
within thirty (30) days after the Architect’s determination, the construction of such substitute or
additional support within a reasonable time under the ci:cumstances free of all mechanics’ lien
claims and having commenced such construction shall proc2ed diligently to cause the completion
of such construction.

8.4  If delay in constructing substitute or additional support would endanger the
structural safety or integrity of any portions of the Improvements, then, without regard to which
Owner or Owners in accordance with Section 8.2 shall be determined as responsible for such
construction, any Owner shall, upon not less than thirty (30) days’ advance writlen notice to the
other Owners (except that such advance written notice shall not be required ix 2 Emergency
Situation), provide substitute or additional structural support as and wherever may oe required,
or any Owners may jointly undertake to provide substitute or additional structural support;
provided, however, the responsible Owner shall be liable for and pay all actual and reasonable
costs and expenses incurred as a result of any Owner’s provision of any required substitute or
additional support. If the Owners cannot within thirty (30) days agree on the allocation of
responsibility among the Owners, then the dispute shall be submitted to the Architect for a
determination. Notwithstanding anything herein to the contrary, no Owner shall be responsible
for nor have any liability in connection with the loss of use of the other portion of the Total
Property during any period of reconstruction.

_11_
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ARTICLE IX
COMPLIANCE WITH LAWS; REMOVAL OF LIENS; ZONING

9.1 The Owner of the Condominium Property and the Owner of the
Commercial Property:

(A) shall each comply with all laws, statutes, codes, rules, orders,
decrees, ordinances, regulations and requirements now or hereafter enacted or
promulgated by the United States of America, State of Illinois, County of Cook, City of
Chicagn and any other entity or agency now or hereafter having jurisdiction of the Total
Propeity. or any portion thereof, if noncompliance by it with respect to its portion of the
Total Property or any part thereof would subject any other Owner to civil or criminal
liability, i vrould jeopardize the full force or effect of any certificate of occupancy
issued to any ‘oilier Owner or for the Improvements itself or would jeopardize any other
Owner’s right to occupy or utilize beneficially its portion of the Total Property or any
part thereof, or would result in the imposition of a lien against any of the property of any
other Owner or woula iziciease costs of insurance of any other Owner or would impose
any threat or danger to any person or property; and

(B)  shall eacii “omply with all rules, regulations and requirements of
any insurance rating bureau having jurisdiction of the Total Property or any portion
thereof or the requirements of any insuranve policy affecting insurance coverage on any
other Owner’s portion of the Total Propeity if noncompliance by it with respect to its
portion of the Total Property or any portion thcreof would (i) increase the premiums of
any policy of insurance maintained by any otlier Cwner or the premiums of any policy
of insurance maintained by all Owners.  Noivitistanding the foregoing, any use
specifically allowed by the zoning laws which is not proh'bited by this Agreement shall
be deemed as an exception to this Paragraph 9.1(B)(i) or i) render any other Owner’s
portion of the Total Property uninsurable, or (iii) create a valid defense to any other
Owner’s right to collect insurance proceeds under policies insiring any other Owner’s
portion of the Total Property, provided, further, however, thai.:f such compliance is
hereafter required solely because of the nature of the use, possessior. or management of
or activities in any other Owner’s portion of the Total Property, such otie. Owner shail
be liable for the cost and expense of such compliance. If at any time any Owner so
obligated to comply shall not proceed diligently with any such compliance aad such
failure to proceed shall adversely and materially affect any other Owner, then the
Creditor Owner may give written notice to the Defaulting Owner specifying the respect
or respects in which the cure of such noncompliance is not proceeding diligently and if
upon expiration of thirty (30) days after the receipt of such notice, any such cure of the
noncompliance is still not proceeding diligently, then the Creditor Owner may cause such
compliance to occur by taking all appropriate steps to carry out the same. The Creditor
Owner shall be entitled to reimbursement upon demand from the Defaulting Owner for
all costs and expenses incurred by the Creditor Owner in connection with causing any
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such compliance to occur, together with interest at the Default Rate from the date of
payment of such costs and expenses by Creditor Owner to the date of reimbursement to
the Creditor Owner,

9.2 Any Owner shall remove, within thirty (30) days after the filing thereof,
any mechanics’, materialmen’s or any other like lien on any other Owner’s portion of the Total
Property, or on its portion of the Total Property, arising by reason of its act or any work ot
materials which it has ordered, but only where such lien includes the other Owner’s portion of
the Total Property. However, if a lien is recorded against one Owner’s portion of the Total
Property but adversely affects any easement or service to be performed or furnished to the other
Owner, then such other Owner shall have the right to remove such lien in accordance herewith.
Notice of thie fling of any such lien shall be served upon the Secured Property Lenders. Any
Owner which l1ascaused such a lien to be filed shall be deemed a Defaulting Owner hereunder.
In the event any 1efaulting Owner fails to remove any such lien within such thirty (30) day
period, any Creditor Cvvner may (but is not required to) take such action as the Creditor Owner
may deem necessary ‘to remove such lien. The Creditor Owner shall be entitled to
reimbursement from the Diefaulting Owner for all costs and expenses incurred by the Creditor
Owner in removing or attempting o remove such lien plus interest at the Default Rate from the
date of payment of such costs and £xpsnses by Creditor Owner to the date of reimbursement to
the Creditor Owner. However, the Defaulting Owner shall not be required to remove such lien
within thirty (30) days after the filing t"exsof (and the Creditor Owner shall not be entitled to
remove such lien), provided that (i) the coitinuance of such lien shall not constitute a default
under the documents securing the Secured Property Lenders; (i) within said thirty (30) day
period foreclosure proceedings relating to such lien sannot be completed and (iii) the Defaulting
Owner (A) shall in good faith diligently proceed to coriest the same by appropriate proceedings
and shall give written notice to the Creditor Owner, ancto the Secured Property Lenders if
required by applicable loan documents, of its intention tG costest the validity or amount of such
lien and (b) shall deliver to the Creditor Owner or, if loan dociments so provide, to the Secured
Property Lenders, either: (i) cash or a surety bond from 2 responsible surety company
acceptable to the Creditor Owner and the Secured Property Lenders, it 2pplicable, in an amount
equal to one hundred fifty percent (150%) of the lien claim and all irterest and penalties then
accrued thereon or such greater amount as may reasonably be required t¢.zssure payment in full
of the amount claimed plus all penalties, interest and costs which may thereafter accrue by
reason of such lien claim or to establish a title indemnity with a title company” viih sufficient
funds, if at all, as required by the title company to endorse over such lien clairi on (ii) other
security reasonably acceptable to the Creditor Owner and the Secured Property Lenders, if
applicable. The rights of the Defaulting Owner under the preceding sentence to contest such lien
without discharging the same shall terminate if (i) the Defaulting Owner fails to contest diligently
and continuously, (ii) final judgment is entered on behalf of the lien claimant or (iil) the
existence of such liens shall constitute a default under the document securing the Secured
Property Lenders, and in such event the Defaulting Owner shall cause such lien to be discharged
or removed within five (5) days after the occurrence of either of the events in clauses (i), (ii)
or (iii) in this sentence and the Creditor Owner shall have the right (but not the obligation) at
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any time to remove such lien and in such event be entitled to reimbursement in accordance with
the applicable provisions hereunder.

9.3  Each Owner (hereinafter in this Section 9.3, the "Indemnifying Owner")
covenants and agrees, at its sole cost and expense, 10 indemnify and hold harmless the other
Owners (hereinafter in this Section 9.3, the "Indemnitee”) from and against any and all claims
against the Indemnitee for losses, liabilities, damages, judgments, costs and expenses and any
actions or proceedings arising therefrom, by or on behalf of any person, firm, corporation or
governmental authority, other than the Indemnitee, arising from the Indemnifying Owner’s use,
possession or management of the Indemnifying Owner’s portion of the Total Property or
activities thersin or arising out of the Indemnifying Owner’s use, possession or management of
the Indemnifying Owner’s portion of the Total property or activities therein or arising out of the
Indemnifying ‘Owier’s use, exercise or enjoyment of an Easement, and from and against all
costs, reasonable zitorneys’ fees, expenses and liabilities incurred with respect to any such claim,
action or proceeding arising therefrom. In case any action or proceeding is brought against the
Indemnitee by reason of zay such claim, Indemnifying Owner, upon notice from the Indemnitee,
covenants to resist or defend such action or proceeding with attorneys reasonably satisfactory
to the Indemnitee and to pay 1! rzasonable fees and expenses of such counsel. Any counsel for
the insurance company providing Zisurance against such claim, action or proceeding shall be
presumed reasonably satisfactory to indemnitee, Indemnitee shall have the right to employ
separate counsel in any such actions bisujht against Indemnitee, and the fees and expenses of
such counsel shall be paid by Indemnitee:

9.4  Without limiting the provisions of Section 9.1(A), neither the Owner of
the Condominium Property nor the Owner of the Commercial Property shall make any
Alterations (as that term is hereinbelow defined in“Section 23.1) or allow any use of their
respective portions of the Total Property to take or fail ¢’ take any action which would violate
the provisions of the Chicago Zoning Ordinance , as said ordinarnce may be amended from time
to time, or any similar or successor ordinance in effect frori-time to time hereafter and
applicable to the Total Property or any portions thereof, The-Cundominium Property and
Commercial Property shall continue to be combined and treated ‘as one zoning lot for the
purpose of complying with the Chicago Zoning Ordinance. No Ownei shall have the right to
request or obtain any amendment to the Chicago Zoning Ordinance as applicabl¢ to any portions
of the Total Property without the consent of the other Owners, which cons<nt chall not be
unreasonably withheld, except that no Owner shall be required to consent to any cinange in the
Chicago Zoning Ordinance as applicable to any portions of the Total Property which (')iacreases
density, (ii) increases maximum height in any portion of the Total Property, or (iii) changes the
character or permitted use of any portion of the Total Property. However, Owner of the
Commercial Property may seek a special use variance for any special uses provided by the
zoning provisions unless specifically prohibited herein.

_14-




UNOFFICIAL COPY

9157640
ARTICLE X
REAL ESTATE TAXES
10.1 The Owners shall make good faith efforts and cooperate with each other

such that the Condominium Property and the Commercial Property shall, when and as soon as
possible, be assigned separate real estate tax index numbers and receive separate real estate 1ax
bills from the Assessor of Cook County, Hllinois ("Assessor"). From and after submission of
the Condominium Property to the Act, separate real estate tax bills and real estate tax index
numbers will be applied for with respect to each Unit of the Condominium Property. The
Owner of the.Commercial Property shall pay the real estate taxes levied upon the Commercial
Property, and-the Owner of the Condominium Property shall pay the real estate taxes levied
upon the Condoriiinium Property.

10.2 Until the Commercial Property and Condominium Property are separately
assessed and taxed, each Owner shall pay its respective portion of such real estate taxes and
special assessments. The assessed valuation respecting the "land” and "improvements" (as
hereinafter defined) and the tavce«<computed thereon shall be allocated between the Owners and
paid by the respective Owners as st forth in this Section 10.2. Allocations of assessments set
forth herein are based upon information contained in the official real estate tax record cards
("cards") of the Assessor, which cards show assessed valuations of land and improvements.
Since the terminology used in the Assesssi’s cards may vary from the terms used in this
Declaration, for purposes of this Section 10.2 the following definitions shall apply: "land" shall
mean Total Parcel; "Improvements" shall meaii hz Building; “Condominium Improvements”
shall mean the same as Condominium Improvemens; and "Non-Condominium Improvements”
shall mean the same as Commercial Improvements.

(A)  Allocation of Assessed Valuationof Land. Unless otherwise
agreed to by the Owners, the assessed valuation of the lard shall be allocated as follows:

(1)  Allocation of assessed valuation DI iand to Condominium
Property equals:

Value of Condominium Improvements x Assessed
Value of Improvements valuation
of land

(2)  Allocation of assessed valuation of land to Non-
Condominium Property equals:

Assessed valuation of land minus assessed valuation of land allocated to
Condominium Property (under Section 10.2(a)(1)).

_15-




UNOFFICIAL COPY 99157640

(B)  Allocation of Assessed Valuation of Improvements. The assessed
valuation of the improvements shall be allocated as follows:

(1)  Allocation of assessed valuation of improvements {0
Condominium Property equals:

Value of Condominium Improvements X Assessed
Value of improvements valuation of
Improvements

(2)  Allocation of assessed valuation of improvements to Non-
2 ondominium Property equals:

Assessad valuation of improvements minus assessed valuation of improvements
alloca’ed to Condominium Property {(under Section 10.2(A)(1)).

(C}~ Allocation and Payment of Taxes. Each Owner of the Total
Property shall pay their pzoportionate share of the bills for the Total Property prior to
their due date. The Owner-oi the Condominium Property shall pay for its share of the
total real estate taxes levied-in-the combined tax bill or bills for the Total Property,
which share shall be calculated zs ‘ollows:

Condominium Property share eJua's:

Total assessed valuations allocated
to Condominium Property under

Sections 10.2(A) and 10.2(B) hereof x Total

Assessed valuation of land and rezi estate
improvements taxes
10.3 If any Owner (the "Defaulting Owner") shall fa'l to pay any tax or other

charge or share thereof, which is due and which such Defaulting Owaer is_obligated to pay
pursuant to this Article X, then any other Owner (the "Creditor Owner") miy, after at least ten
(10) days written notice to the Defaulting Owner, pay such tax or charge, o« gaare thereof,
together with any interest and penalties thereon, and the Defaulting Owner shall, umon demand,
reimburse the Creditor Owner for the amount of such payment, including the amoun. of any
interest or penalty payments and with interest at the default rate from the date such payment was
due until the date paid, which default rate shall equal twenty-five percent (25%) of the amount
due from the Defaulting Owner thereon, and shall also have a lien against the portion of the
Total Property owned by the Defaulting Owner in accordance with Article XIII hereof.

10.4 Any Owner may, if it shall so desire, endeavor at any time or times, to
obtain a lowering of the assessed valuation upon the Property for the purpose of reducing taxes
thereon ("Protesting Owner"). In the event such protest shall be made by a Protesting Owner
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prior to the time that the Condominium Property and Commercial Property are separately
assessed and taxed, the Protesting Owner shall be required to serve written notice to the other
Owners at least ten (10) days after receipt of the notice described above to join the Protesting
Owner in effecting such a reduction. In the event any other Owners fail to join the Protesting
Owner in obtaining the reduction, the Protesting Owner shall be authorized to collect any tax
refund payable as a result of any proceeding Protesting Owner may institute for that purpose and
any such tax relief shall be the property of Protesting Owner. Notwithstanding the above, if any
other Owner joins the Protesting Owner in secking a lowering of the assessed valuation and
shares in the legal fees incurred in proportion to its share of the real estate taxes, the Owners
who have protested shall apportion the tax refund in accordance with their respective portions
of the real estate taxes. Nothing in this Paragraph shall affect any Owner’s or each Owner’s
right to protes: taxes or special assessments to such extent as it affects only such Owner’s
portion of the Tutel Property.

10.5 Al or any portion of this Article X may be amended if such amendment is
in writing and consented‘t by Owners of the Total Property and with a copy to the Secured
Property Lenders .

ARTICLE XI
M3 URANCE

11.1 The Owner of the Condominium Property and the Owner of the
Commercial Property shall procure and maintain tne following insurance:

(A)  The Owner of the Commercial-Property shall keep its portion of
the Improvements insured for no less than “all risk” ¢ "special form" coverage on real
property and broad form named perils on personal prope:ey for an amount not less than
one hundred percent (100%) of the insurable replacement cesithereof. The Owner of
the Condominium Property or the Association shall keep its por.ion of the Improvements
insured for no less than "all risk” or "special form" coverage on real property and broad
form named perils on personal property for an amount not less than ¢ne hundred percent
(100%). Such policies shall be endorsed with a replacement coverage gndorsement and
an agreed amount clause and no co-insurance penalty shall be applicable.

(B)  The Owner of the Condominium Property and the Owner of the
Commercial Property shall maintain Comprehensive General Liability Insurance with
Broad Form Extensions covering claims for personal and bodily injury or property
damage occurring in, on, under, within, upon or about their respective portions of the
Total Property, or as a result of operations thereon, in such amounts as may be required
by law and as from time to time shall be carried by prudent owners of first-class
residential buildings in the City of Chicago, but in all events for limits of not less than
ONE MILLION TWO HUNDRED THOUSAND DOLLARS (§1,200,000) combined
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99157640

11.2 Unless all Owners otherwise agree in writing, but in any event subject to
any required approval of the Secured Property Lenders, if applicable, with respect to each of
the insurance policies required in Section 11.1 hereof, the interest of the Owner of the
Condominium Property and the Owner of the Commercial Property shall be insured by the same
insurance companies and through the same insurance broker as that of the Owner of the
Commercial Property. Such policies may be issued in combination with respect to each Owner,
but shall be seoarate policies for each Owner covering one or several items. Insurance policies
required hesein shall be purchased from insurance companies authorized and licensed to transact
business in the State of Illinois who shall hold a current Policyholder’s Alphabetic and Financial
Size Category Ratin; of not less than B+/XIV according to Best's Insurance Reports or a
substantially equivalént rating from a nationally-recognized insurance rating service.

11.3 Each policy described in Section 11.1 hereof: (i) shall provide, if available, that
the knowledge or acts or omissions of any insured party shall not invalidate the policy as against
any other insured party or otherwis< adversely affect the rights of any other insured party under
any such policy; (ii) shall, with respesi only to the policy described in Section 11.1(B), insure
as additional insureds the Owner of ‘hz Condominium Property and the Owner of the
Commercial Property and their respective beneficiaries and its agents thereunder and the Secured
Property Lenders; provided, however, that so jong as any portion of the Total Property shall be
subject to the Act, the Association and not the individual Unit Owners or the Owner of that
portion of the Total Property so submitted shall beipsured as an additional insured; (iii) shall
provide, except for liability insurance described in 3zction 11.1(B), by endorsement or
otherwise, that the insurance shall not be invalidated shouls.any of the insureds under the policy
waive in writing prior to a loss any or all rights of recovery against any party for loss occurring
to the property insured under the policy, if such provisions or eidarsements are available and
provided that such waiver by the insureds does not invalidate the peiicy or diminish or impair
the insured’s ability to collect under the policy, or unreasonably increase ine premiums for such
policy unless the party to be benefited by such endorsement or provision p2ys such increase; (iv)
shall provide for a minimum of thirty (30) days’ advance written notice of carcellation, non-
renewal or material modification thereof to all named insureds and additional insureds thereunder
including the Secured Property Lenders, unless such cancellation thereof to all naried insureds
and additional insureds thereunder, unless such cancellation is for non-payment of preiwium, in .
which case only ten (10) days’ advance written notice shall be sufficient and (v) shall, if
available, provide except for the liability insurance required under Section 11.1(B), that all
amounts payable thereunder shall be paid to the Depositary in accordance with Articles XII and
XVIII hereof. Nothing contained in this Section 11.2 shall prevent the naming of any persons
(in addition to those mentioned in clause (ii) hereinabove), as an additional insured in any policy
or as prohibiting the inclusion in any policy of a usual and customary form of standard mortgage
endorsement for Secured Property Lenders; provided, however, that the mortgagee under any
mortgage upon any part of the Total Property receiving any proceeds of any insurance policy
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described in Section 11.1(A) shall deposit the insurance proceeds with the Depositary in
accordance with Articles XII and XVIII to the extent that the owner of the mortgaged property
receiving such proceeds would be required to do so, except that such obligation for such deposit
by a mortgagee shall be subject to the following conditions: (a) that at the time of deposit there
shall be no then uncured default under the mortgage; (b) that at the time of such deposit, there
shall be in the hands of the Depositary a sufficient amount, which when added to the proceeds
to be deposited by the mortgagee, will be at least equal to the cost, as estimated by the
mortgagee, to complete the work; and (c) the insurers do not deny liability as to the insureds.

11.4 Limits of liability or types of insurance specified in this Article XI or
carried by the- Owners shall be reasonable and prudent for an Owner of a first class residential
and/or comimezcial facility, as applicable, and shall be jointly reviewed by the Owners from time
to time to detefmine if such limits, deductible amounts and types of insurance are reasonable and
prudent in view of ihe type, place and amount of risk to be transferred, and to determine
whether such limits, ‘Geductible amounts and types of insurance comply with the requirements
of all applicable statutés ~1zws, ordinances, codes, rules, regulations or orders and whether on
a risk management basis; additional types of insurance or endorsements against special risks
should be carried or whether tequired coverages or endorsements should be deleted. Deductible
amounts for insurance required uncer Sections 11.1(A) and 11.1(B) shall be in such amounts as
are customary or prevalent for an Cwrr of a first class residential and/or commercial facility,
as applicable. Such limits shall be uicieased or decreased, deductible amounts increased or
decreased or types of insurance shall be raudified, if justified, based upon said annual review,
and upon any such increase, decrease or modification, the Owners shall, if mutually agreeable
and subject to the right of Secured Property Lendeis to approve any such changes, execute an
instrument in recordable form evidencing such inciease, decrease or modification, which any
Owner may record with the Recorder as a supplemeit to-ihis Declaration. The Owners shall
employ an insurance consultant to perform such review perisdically on their behalf and the cost
of employing any such consultant shall be shared by the Owrers in the ratio their annual
insurance premiums for insurance required hereunder bear to eacr-other. Such consultant may
be the same insurance broker, or any employee thereof, through-which the insurance policies
are obtained hereunder.

11.5 Copies of all original insurance policies and all renewai insurance policies
or certified binders delineating all forms of coverage and endorsements required n<eunder shall
be delivered by each Owner to the other Owner (or, if appropriate, to the {ondominium
Association) and to the Secured Property Lenders, at least twenty (20) days piier to the
expiration date of any such expiring insurance policy if market conditions so permit. Should an
Owner fail to provide and maintain any policy of insurance required under this Article XI or pay
its share of the premiums or other costs for any joint policies, then such Owner shall be a
Defaulting Owner and any other Owner may purchase such policy and the costs thereof (or the
Defaulting Owner’s share of such costs) shall be due from the Defaulting Owner upon the
Creditor Owner’s written demand therefor plus interest at the Default Rate from the date of
payment of the Creditor Owner to the date of reimbursement to the Creditor Owner.
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11.6 Provided that such a waiver does not invalidate the respective policy or
policies or diminish or impair the insured’s ability to collect under such policy or policies or
unreasonably increase the premiums for such policy or policies unless the party to be benefited
by such waiver pays such increase, and without limiting any release or waiver of liability or
recovery contained elsewhere in this Declaration, each Owner hereby waives all claims for
recovery from other Owner for any loss or damage to any of its property insured (or required
hereunder to be insured) under valid and collectible insurance policies to the extent of any
recovery actually collected under such insurance policies plus deductible amounts.

ARTICLE XII
MAINTENANCE AND REPAIR; DAMAGE TO THE IMPROVEMENTS
12.1 Keserved.,

12.2 Except ‘a¢ expressly provided hereinafter in this Article XII in the event
of fire or other casualty, the Owner 0f the Condominium Property shall keep the Condominium
Property in good and safe order and condition, and shall make all repairs or replacements of,
in, on, under, within, upon or about sutlt property, whether said repairs or replacements are to
the interior or exterior thereof, or structuici-or non-structural components thereof, or involve
ordinary or extraordinary repairs or replacemeats, necessary to keep the same in safe first-class
working order and condition, howsoever the riecessity or desirability thereof may arise, and
whether or not necessitated by wear, tear, obsolescerce, defects or otherwise. The Owner of
the Condominium Property shall also maintain and repait the parking garage as well as the
sidewalks located along Aberdeen Street. The Owner of tie Condominium Property further
agrees that it shall not suffer or commit, and shall use all rzasc nable precautions o prevent,
waste to such property. Further, the Owner of the Condominiiin-Property shall maintain the
exterior of the Condominium Property using its present scheme- oz 2 similar scheme for all
painted surfaces, shall keep the brick properly tuckpointed, cleaned anic maintained and shall not
paint the exterior brick. The Owner of the Condominium Property agrees further to reasonably
maintain the ceiling to the Commercial Property and to keep such area frec from leaks and to
prevent any water infiltration to the Commercial Property.

12.3 Except as expressly provided hereinafter in this Article XII u( the event
of fire or other casualty, the Owner of the Commercial Property shall keep the Commercial
Property in good and safe order and condition, and shall make all repairs or replacements of,
in, on, under, within, upon or about such property, whether said repairs or replacements are to
the interior and exterior thereof, or structural and non-structural components thereof, or involve
ordinary or extraordinary repairs or replacements, necessary to keep the same in safe first-class
working order and condition, howsoever the necessity or desirability thereof may arise, and
whether or not necessitated by wear, tear, obsolescence, defects or otherwise. The Owner of
the Commercial Property shall also maintain and repair the sidewalks located in front of the
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Building along Kinzie Street. The Owner of the Commercial Property further agrees that it shall
not suffer or commit, and shall use all reasonable precautions to prevent, waste to such property.
Further, the Owner of the Commercial Property shall maintain the exterior of the Commercial
Property using its present scheme or a similar scheme for all painted surfaces, shall keep the
brick properly tuckpointed, cleaned and maintained and shall not paint the exterior brick.

12.4 The Owners of the Condominium Property and the Owner of the
Commercial Property shall share equally in the repair of the utility room located on the first
floor of the Building if such room is damaged by fire or other casualty. In addition, if any or
all Facilities are damaged or destroyed and the repair or the replacement benefits more than one
Owner (even though the Facilities may be located in only a portion of the Total Property) and
if the cost of such repair or replacement is not entirely covered by insurance proceeds, then the
apportionment of the cost for the repair or replacement shall be determined in the same manner
as specified in Pazagraph 8.2(A) hereinabove.

12.5 It tiie Improvements are damaged by fire or other casualty and (a) to the
extent such damage occuis in, on, under, within, upon or about the Condominium Improvements
only or (b) to the extent sueli damage occurs in, on, under, within, upon or about the
Commercial Improvements only, tiiei, any such damage shall be repaired and restored by the
Owner of the portion of the Improvemsents in which any such damage occurs in as timely a
manner as practicable under the circumatances, and such Owner shall, in accordance with the
provisions of Article XVIII hereof, be entitied to withdraw any insurance proceeds held by the
Depositary by reason of any such damage, for application to the cost and expense of the repair
and restoration of any such damage. If at any um< any Owner so obligated to repair and restore
such damage shall not proceed diligently with any repair or restoration of damage adversely and
materially affecting an Easement in favor of any other Owzer or services to be furnished by any
other Owner, then (i) the Creditor Owner may give wristzn notice to the Defaulting Owner
specifying the respect or respects in which such repair or restqration is not proceeding diligently
and, if, upon expiration of thirty (30) days after the receipt of such notice, any such repair or
restoration work is still not proceeding diligently, then the CreditorOwner may perform such
repair and restoration and may take all appropriate steps to carry out the same; or (ii) in an
Emergency Situation the Creditor Owner may immediately perform such repair or restoration
and may take all appropriate steps to carry out the same. The Creditor Owner ir. 5o performing
such tepair and restoration shall, in accordance with Article XVIII hereof, Ye-entitled to
withdraw any insurance proceeds and any other monies held by the Depositary as 4 result of any
such damage, for application to the cost and expense of any such repair or restoration_and shall
also be entitled to reimbursement upon demand from the Defaulting Owner for all costs and
expenses incurred by the Creditor Owner in excess of said insurance proceeds plus interest at
the Default Rate from the date of payment by the Creditor Owner of the costs and expenses to
the date of reimbursement to the Creditor Owner.

12.6 If the Improvements are damaged by fire or other casualty and if the
provisions of Section 12.5 are not applicable because the nature of the damage is such that it
does not fall within any of the categories set forth in clause (a)or (b} of Section 12.5, then the
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repair and restoration of such damage shall be the joint responsibility of the Owners whose
portions of the Total Property are in need of such repair or restoration.  Said repair and
restoration shall be commenced and pursued to completion in as timely a manner as practicable.
The plans and specifications for said repair and restoration shall be prepared on the behalf of
those Owners which are responsible for such repair and restoration pursuant to the foregoing
provisions. Said repair and restoration shall be performed on behalf of such Owners by a
contractor or contractors jointly selected by such Owners, subject to the approval of the Secured
Property Lenders, if required. In the event such Owners, and the Secured Property Lenders,
if required, fail to agree upon the selection of a contractor, then the selection thereof shall be
made by arbitration pursuant to Article XIV hereof. The plans and specifications for such repair
and reconstruction shall provide for the improvements to be rebuilt as nearly as commercially
practicable 0 tie Improvements as constructed prior to the damage unless prohibited by law or
unless the Owiless otherwise agree, subject to the approval of the Secured Property Lenders, if
required.

12.7 If the cost and expense of performing any repair and restoration to any
Owner’s Improvements provided for in Section 12.6 hereof shall exceed the amount of insurance
proceeds, if any, paid by reascr /ol ihe damage to such Owner’s Improvements, then such excess
cost and expense shall be borne by vach respective Owner to the extent that the respective
Owner’s insurance proceeds on its Improvements are inadequate to pay the cost and expense of
repairing and restoring to their former coniition their respective portions of the Improvements.

12.8 In any instance of repair or restoration pursuant to Sections 12.5 or 12.6
hereof, any Owner may require that an estimate of the cost of expense of performing such repair
or restoration be made by a reputable independent professional construction cost-estimating firm,
except if a construction contract providing for the perforzizace of such repair and restoration for
a stipulated sum shall theretofore have been executed. 1f said estimate or stipulated sum, or if
the actual amount incurred in performing repair or restoration| ex:eeds the amount of insurance
proceeds, if any, paid or payable by reason of the damage, theiany Owner may at any time
give notice to the other Owners demanding that each Owner deposit with the Depositary the
amount of such excess cost and expense attributable to each Owner pursuant to this Article XII.
In lieu of depositing its share of such excess amount based upon said estiirate or stipulated sum,
or actual cost and expense of performing such repair or restoration, any Owner may deliver to
the Depositary security for payment of its share reasonably acceptable to the otiie (Owners, the
Depositary and the Secured Property Lenders. Such security may be in the form ©f, but shall
not be limited to, an irrevocable and unconditional letter of credit in favor of the Depositary in
the face amount of the share owned or a loan commitment, reasonably satisfactory to the other
Owners and the Secured Property Lenders, if required, issued by a responsible lending
institution, to disburse an amount equal to such Owner’s share of such excess amount to the
Depositary to pay the cost and expense of any such repair or restoration as the work progresses
in proportion to such Owner’s share of the cost and expense of any such repair or restoration.
If the amount of the security required is based on an estimate of the cost and expense of repair
and restoration, then the amount of security required to be deposited or available shall be
readjusted upward or downward as the work progresses based on actual costs and expenses of
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the work. If any Owner shall fail to pay, or, as the case may be, deposit, such Owner’s share
of the cost and expense (or estimated cost and expense) of performing any repair or restoration
in accordance with this Section 12.8, or fails to deliver the security provided for herein within
thirty (30) days after receipt of another Owner’s written demand therefor, then the Creditor
Owner may (but shall not be obligated to) pay the Defaulting Owner’s share and the Defaulting
Owner shall, upon written demand, reimburse the Creditor Owner for such payment and the
Creditor Owner’s reasonable costs and expenses incurred in connection with such payment plus
interest at the Default Rate from the date of payment by the Creditor Owner to the date of
reimbursement to the Creditor Owner,

124 Upon completion of the repair and restoration of any damage to the
Improvemeiits; any remaining insurance proceeds paid by reason of such damage and attributable
to a particular pottion of the Total Property shall be refunded to the respective Owner or, if
applicable, to the Foliler of a mortgage encumbering the Owner’s respective portion of the Total
Property in accordance with the terms of such encumbrance, to the extent that such sum exceeds
the actual repair or resiozarion of such Owner’s Improvements. Such funds which are paid to
each respective Owner or; if applicable, to the aforedescribed mortgage holder, shall be payable
only from each Owner’s respesid+€ insurance proceeds.

12.10 If the Improverents are destroyed or substantially damaged and the
Owners agree not to rebuild, repair or iesigre the Improvements, subject to the written approval
of the Secured Property Lenders, if requircil, then the Improvements shall be demolished to the
extent necessary to comply with all applicable laws, statutes, ordinances, codes, rules,
regulations, orders or requirements of any governmental entity or agency thereof having
jurisdiction of the Improvements. In such event, tiie available insurance proceeds allocated to
each respective Owner’s improvements, other than”insirance proceeds used to cause said
demolition to be performed, shall be refunded to such Ciwner pursuant to the terms and the
amounts stated in each Owner’s policy, subject to the rights of the:Secured Party Lenders. Such
demolition shall be deemed to be a "repair or restoration” to wkish the provisions of Sections
12,5, 12.6, 12.7, 12.8 and 12.9 hereof are applicable except izt demolition, and not
construction, shall be performed. Each Owner shall restore his portion of the Total Property
after demolition to a sightly and safe condition (including weatherproofing any exposed portions
thereof) and in such a manner as to safeguard the other portions of the Total Property, to
preserve the use of the Easements granted hereunder and to prevent any violatiens of applicable
ordinances of the City of Chicago caused by the other party’s failure to rebuild.” (in the event
all Owners of the Total Property agree not to rebuild where the Improvements arc totally
destroyed, the land underlying the Improvements shall be deemed to be owned by the Owners
of the Condominium Property (as to an undivided per cent { %) interest) and the Owners
of the Commercial Property (as to an undivided per cent (%) interest) as Tenants in
Common. Any Owner shall have the right to sue for partition (but for purposes of such partition
the land shall be deemed not susceptible of division).
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12.11 For purposes of this Article XII, architects’ and engineers’ fees, attorneys’ fees,
consultants’ fees, title insurance premiums and other similar costs and expenses relating to repair
or restoration shall be included in the costs and expenses of any such repair or restoration.

12.12 The Building contains one (1) water meter and one (1) City of Chicago account(s)
for the consumption and usage of water and sewage. The bill shall be placed in the name of the
Owners of the Condominium Property and the Owners of the Condominium Property shall
present a copy of the bill to the Owner of the Commercial Property who shall immediately (not
more than ten (10) days after receipt of such copy) tender a check payable to the Department
of Water, City of Chicago for five per cent (5%) of the amount of the bill. The Owners of the
Condominium Property shall be responsible for payment of the balance of the bill and such bill
shall be paid Ginely. The applicable percentage of responsibility for payment of the bill may be
adjusted based vpon actual usage. Either Owner or Owners shall have the option of having its
Property separate'y 'metered at its own expense, in which event this provision shall not be
applicable to bills receivad thereafter.

ARTICLE XIII
LIENS; RiGHTS AND REMEDIES

13.1 If, at any time, any Owner fails within thirty (30) days after notice or
demand to pay any sum of money due another Owner, as Creditor Owner, under or pursuant
to the provisions of this Declaration, then, in addition to any other rights or remedies the
Creditor Owner may have, the Creditor Owner shzil have (1) a lien against the portion of the
Total Property owned by the Defaulting Owner, in the zmount due from the Defaulting Owner
to the Creditor Owner plus all interest due the Creditor (hwner with respect to such amounts,
and (b) for a default under Articles XII or XVI, a lien agiinsi any condemnation award or
insurance proceeds payable to Defaulting Owner for loss or damzgc to such portion of the Total
Property or otherwise under insurance policies carried pursuant 16 Aiticle X1 hereof to secure
the repayment of such sum of money and all interest on such sum accruing pursuant to the
provisions of this Article XIII. In the event any such lien shall exist on ary portion of the Total
Property subject to a Condominium Declaration pursuant to the Act, a proporiionate share of
such Tien shall attach to each Unit equal to the aggregate amount due from the Cwaer of such
portion of the Total Property multiplied by the percentage of ownership in fae! Common
Elements allocable to such Unit; each such Unit Owner shall have liability to the Creditcy Owner
of the proportionate share of such liability attributable to such Unit. All liens under this Section
13.1 shall arise immediately upon the recording of a notice by the Creditor Owner with the
Recorder and may be enforced by a proceeding in law or in equity to foreclose such lien in like
manner as a mortgage of real property in the State of Illinois or by any other remedy available
by statute or at law or in equity. Such liens shall continue in full force and effect until such sum
of money and any accrued interest thereof shall have been paid in full. The liens provided for
in this Section 13.1 shall be superior to and take precedence over any mortgage, trust deed or
other encumbrance constituting a lien on the portion of the Total Property owned by the
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Defaulting Owner, other than a bona fide mortgage or trust deed which is a first mortgage or
trust deed against such portion of the Total Property at the time of the recording of the notice

of lien.

13.2 ' To the fullest extent permitted by law, the provisions of Article X111 of this
Declaration shall be controlling over the provisions of the Act insofar as the provisions of the
Act purport to limit (i) the obligation of the Unit Owners to repair or restore the Condominium
Property or any portions thereof or (i) the use of the insurance proceeds for repair and
restoration of the Condominium Property or any portions thereof. In the event of fire or other
casualty or act of God or force majeure causing damage to any portions of the Condominium
Property subisct to the Act which would entitle any Owner, under the Act, to withdraw all or
any part of ike Condominium Property from the Act and not to repair and restore the
Condominium Pzoperty as required by this Declaration, notwithstanding the foregoing sentence,
then the other Owiiers shall have a lien on the Condominium Property as applicable on any
insurance proceeds payahle for loss or damage to such portion of the Total Property under
insurance policies carried pursuant to Article XI hereof and on any condemnation award pursuant
to Article XVI, in an amount necessary 5o that the other Owners shall have sufficient proceeds
to demolish or repair and resioie the Improvements to a condition so as adequately to assure:

(A) the structaral integrity and safety of the Improvements;

(B) the continuod; and efficient operation of all electrical, utility,
mechanical, plumbing and other systeris szrving the Improvements;

(C)  compliance with all zodirg, building and other laws, rules, orders,
ordinances, regulations and requirements of any gavernmental body or municipality or
agency thereof having jurisdiction of the Total Prepcrty or any part thereof; and

(D) the architectural unity and aesthetic-appearance of the restored
Improvements as a first-class mixed-use property.

The lien created by this Section 13.2 shall be superior to and take
precedence over any mortgage or other encumbrance constituting a lien or. the Condominium
Property other than a bona fide mortgage or trust deed which is a first mortgage or trust deed
against the Condominium Property. Such lien shall arise immediately upon the iecording of a
notice by the Creditor Owner with the Recorder following the occurrence of a fire ur other
casualty or act of God or force majeure stating that it is a lien created by this Section 13.2 of
this Declaration. Such lien shall continue in full force and effect until either the sum of money
required hereunder shall have been paid the other Owners, or the Owner of the Condominium
Property shall have discharged its obligation for such repair and restoration as required by this
Declaration. Such lien may be enforced by a proceeding in equity to foreclose such lien in like
manner as a mortgage of real property in the State of Tllinois or by any other remedy available
by statute or at law or in equity.
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13.3 Without limiting any equitable remedies to which the other Owners may
be entitled, so long as any portion of the Total Property remains subject to the provisions of the
Act, each Unit Owner shall be liable only for such portions of any claim against the Owner of
such portions of the Total Property equal to the amount of the claim multiplied by the percentage
of ownership interest in Common Elements allocated to such Unit Owners’s Unit as set forth in
the applicable Condominium Declaration. Upon payment of such amount for which a Unit
Owner is liable, (i) any lien arising against such Unit Owner’s Unit Ownership on account of
such claim shall be deemed released against such Unit Owner’s Unit Ownership without further
act or deed by any such Unit Owner, and (ii) upon the written request of such Unit Owner, the
Creditor Owner who has recorded notice of such lien shall deliver to such Unit Owner an
instrument evidencing the release of such lien, but only with respect to said Unit Owner’s Unit
Ownership.” When a Unit Ownership is owned by more than one "person” (as defined in the
Act) the liability of each such person for any claim against the Unit Ownership shall be joint and
several.

13.4 No conveyance or other divestiture of title (other than foreclosure of a lien
or a deed in lieu of forectosure which shall then be and remain superior) shall in any way affect
or diminish any lien arising pursudnt to this Article XIII, and any lien which would have arisen
against any property pursuant to this Article XI1I had there been no conveyance or divestiture
of title (other than foreclosure of a liesor a deed in lieu of foreclosure which shall then be and
remain superior) shall not be defeated ot jotherwise diminished or affected by reason of such
conveyance or divestiture of title.

13.5 Interest shall accrue on aiy) sums owed by a Defaulting Owner (0 a
Creditor Owner to this Declaration, and shall be payzole from the date any such sum first due
hereunder until paid in full, at a rate of interest equal to th2 lesser of: (a) the floating rate which
is equal to four percent (4%) per annum in excess of the aanual rate of interest from time to
time announced by The First National Bank of Chicago at Chicagp. Illinois or other major bank
in the City of Chicago if The First National Bank of Chicago Ceases to exist, as its "corporate
base rate” of interest or a reasonably equivalent substitute thereor ip/the event a corporate base
rate is no longer announced, or (b) the then maximum lawful ra.e of interest in Illinois
applicable to the Defaulting Owner and the nature of the debt. In the event a "corporate base
rate” or reasonable equivalent thereof is not announced by The First Nation:l Bank of Chicago,
and no maximum lawful rate applies, then interest shall accrue at the annuai raie of fifteen
percent (15%).

13.6 Subject to the limitations set forth in Article XIV hereof, the rights and
remedies of an Owner provided for in this Article XIII or elsewhere in this Declaration are
cumulative and not intended to be exclusive of any other remedies to which such Owner may
be entitled at law or in equity or by statute. Any Owner may enforce, by a proceeding in equity
for mandatory injunction, any other Owner’s obligation to execute or record any document
which such other Owner is required to execute under or pursuant to this Declaration. The
exercise by such Owner of any right or remedy to which it is entitled hereunder shall not
preclude or restrict the exercise of any other right or remedy provided hereunder.
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13.7 Each claim of any Owner arising under this Declaration shall be separate
and distinct, and no defense, set-off, offset or counterclaim arising against the enforcement of
any lien or other claim of any Owner shall thereby be or become a defense, set-off, offset or
counterclaim against the enforcement of any other lien or claim.

13.8 Actions to enforce any right, claim or lien under this Declaration shall be
commenced within three (3) years immediately following the date the cause of action accrued,
or such other shorter period as may be provided by law or statute.

13.9 A Defaulting Owner shall pay the reasonable attorneys’ fees and court
costs paid or-incurred by a Creditor Owner in successfully enforcing its rights against the
Defaulting Owiter under this Declaration, and such fees and costs shall be added to the amount
of any applicaol< Ten created under this Article XIII.

13.10 ixi the event a Creditor Owner consists of one or more Unit Owners, then
the Condominium Associaton of which the Creditor Owner is a member shall have the sole and
exclusive right to act for, oind, sue for, defend and represent, in accordance with Article XXI
hereof, the Creditor Owner ir-2i1y proceeding arising out of this Article XIII, together with full
power and authority to compromise. ary claims out of the terms of this Article XIII and to grant

releases.

ARTICLE XIV
ARBITRAT(ON

All questions, differences, disputes, clains.or controversies arising under this
Declaration involving an amount not exceeding $50,000, which amount shall increase by twenty
percent (20%) every five (5) years from the date of the Agreeinent, or involving either of the
following matters; (1) selection of an insurance company or acportionment of insurance
premiums under Section 11.2 hereof and (2) appointment of an arclutcct or a contractor or
contractors pursuant to Section 12.6, 16.4 or 17.1 hereof which shall b2 not resolved within
sixty (60) days after same shall arise, except where otherwise expressly pravidzd herein, shall
be submitted for arbitration to a panel of three (3) arbitrators at the Chicago, Tilieis office of
the American Arbitration Association in accordance with its then existing’ /\Commercial
Arbitration Rules. Such arbitration may be initiated at the request of any Owner. Tl ;ees and
costs of such arbitration (filing fees, arbitrators’ fees and expenses, court reporter’s fees and
transcript fees, but exclusive of witness fees and attorneys’ fees) shall be borne in equal shares
by the Owners which are parties to such arbitration. The Owner requesting arbitration shall
notify the Secured Property Lenders of its request (o arbitrate within five (5) days thereafter.
Any award of the arbitrators shall be final and binding upon the Owners and judgment thereon
shall be entered by any court exercising jurisdiction over the Total Property or the Owners.
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ARTICLE XV
UNAVOIDABLE DELAYS

No Owner shall be deemed to be in default in the performance of any obligation
created under or pursuant to this Declaration, other than an obligation requiring the payment of
a sum of money, if and so long as non-performance of such obligation shall be caused by fire
or other casualty, national emergency, governmental or municipal laws or restrictions, enemy
action, civil commotion, strikes, lockouts, inability to obtain labor or materials, war or national
defense preemptions, acts of God, energy shortages or similar causes beyond the reasonable
control of such Owner {other than inability to make payment of money) ("Unavoidable Delay")
and the timé Lt for such performance shall be extended for a period equal to the period of any
such Unavoidab'e Delay. The Owner unable to perform (hereafter in this Article the "Non-
Performing Ownex”) shall notify the other Owners in writing of the existence and nature of any
Unavoidable Delay witkin a reasonable time after the onset of any such Unavoidable Delay. The
Non-Performing Owner snall, from time to time upon written request of any Owner, keep the
other Owners fully inforined. in writing, of all further developments concerning any such

Unavoidable Delay.
ARTICLE XVI
CONUEMNATION
16.1 In the event of a taking by the exercise of the power of eminent

domain or deed in lieu of condemnation of all ar any part of the Total Property by any
condemning authority (hereinafter in this Article XV1, ip¢ "Award”) resulting from any such
taking shall be allocated and disbursed, and any repair and ‘estoration of the Improvements shall
be performed, in accordance with the requirements of this Article X VI and the provisions of this
Article XVI shall at all times be subject to and subordinate to the4ights of the Secured Property
Lenders.

16.2 All Awards resulting from the taking of all ‘o anv part of the Total
Property, other than damages resulting from a taking of the temporar: use of space as
hereinafter described, shall be paid to the Secured Property Lenders and disburszd s hereinafter
provided, subject to the rights of the Secured Property Lenders.

16.3 In the event of (a) a taking (other than a temporary taking} of a part
of the Condominium Property only, or (b) a taking (other than a temporary taking) of a part of
the Commercial Property only, then subject to the provisions of Section 16.6 hereof, the Owner
of the portion of the Total Property in which the taking occurred shall repair and restore the
remainder of its portion of the Improvements to form an architectural and functional whole.
Such repair and restoration shail be commenced and pursued to completion in as timely a manner
as practicable under the circumstances and shall be at the sole cost and expense of the Owner
of the portion of the Total Property in which the taking occurred. Such Owner shall be entitled
to withdraw any Award paid to the Secured Property Lenders by reason of such taking for
application to the cost of said repair and restoration in accordance with the provisions of Article
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XIX hereof and to refain any excess not required for such repair and restoration, and subject to
the rights of the Secured Property Lenders.

16.4 In the event of a taking other than () a temporary taking described
in Section 16.2 hereof, (b) a taking described in Section 16.3 hereof, or (c) a taking of all or
substantially all of the Total Property, then, subject to the provisions of Section 16.6 hereof, the
Owners shall cooperate to repair and restore the remainder of the Improvements in accordance
with plans and specifications (hereinafter described) jointly approved by the Owners affected by
such taking and the Secured Property Lenders. The plans and specifications for such repair and
restoration shall be prepared by the Architect. Such plans and specifications shall provide for
repair and/or restoration of the remainder of the Improvements to form an architectural and
functional whole with such changes in the Improvements as shall be required by reason of such
taking. Such repair and restoration shall be commenced and pursued to completion in as timely
a manner as pract:cable under the circumstances and the costs of such work shall be paid by
those Owners whose poitions of the Total Property were the subject of the taking in such shares

“as such Owners may agree among themselves and shall be performed on behalf of the Owners
by a contractor jointly seiccied by the Owners. The selection of such contractors shall be subject
to the approval of the Secured Property Lenders, if required. In the event such Owners, and
the Secured Property Lenders, if required, fail to agree upon the selection of a contractor, then
the selection shall be made by arbiizatien pursuant to Article XIV hereof. If such repair and
restoration is to be performed solely i ti¢ portion of the Total Property Owned by one of the
Owners then, provided that the plans and-specifications do not require an Alteration, as such
term is hereinafter defined, the approval of the Owners of, and any Secured Property Lender
with respect to, the other portion of the Total Prope-ty shall not be required with respect to the
plans and specifications therefor, nor shall the ccascnt of the Owners of, and any Secured
Property Lender with respect to, the other portion of tiie atal Property be required with respect
to selection of a contractor therefor. If as a result of such taking, any Easements or covenants
under this Declaration are extinguished or materially impaired, then changes shall be made to
provide for easements of access, ingress and egress and use of Facilities and for furnishing of
services comparable, to the extent commercially practicable, to Easerients created under Article
IV and V hereof.

16.5 The Award for any taking described in Sectior 16:4 shall first be
used to pay for the repair and restoration (including any demolition, repair or rzsforation under
Section 16.6 hereof) of the Improvements. Each portion of the Award attributable v a particular
portion of the Total Property shall only be utilized to repair and restore that portion ot the Total
Property to which it is attributed. Any excess of the Award attributed to a particular portion
of the Total Property over the cost of repair and restoration to that portion of the Total Property
shall then be allocated to the respective Owners of that portion of the Total Property, or, if
applicable, to the holder of a mortgage encumbering such Owners’ respective portions of the
Total Property in' accordance with the terms of such encumbrance.

16.6 Notwithstanding any other provision to the contrary, if, as a result
of a taking {other than a temporary taking or a taking described in Section 16.7 hereof), any
Owner reasonably determines that the portion of the Total Property owned by it no longer can
be operated on an economically feasible basis, then such Owner shall not be obligated to repair
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or restore the Improvements owned by it as may be required by Sections 16.3 and 16.4 hereof.
However, in such case, such Owner shall demolish, repair or restore the Improvements owned
by it to the extent, if any, as may be necessary to provide essential services or structural support
for the other portions of the Total Property, but only if all the Owners of the other portions of
the Total Property affected thereby request that it perform such demolition, repair or restoration.
Furthermore, such Owner shall weatherproof any exposed portions of the Total Property owned
by it and shall restore his portion of the Total Property to a sightly and safe condition and in
such a manner as to safeguard the other portions of the Total Property, and to preserve the use
of the Easements granted hereunder. Such demolition, repair or restoration shall be deemed to
be a repair or restoration to which the provisions of Paragraph 16.4 hereof arc applicable.

29157640

16.7 In the event of a taking of all or substantially ail of the Total
Property, the Award for such taking shall be allocated to the owners in accordance with the
apportionment mase in any final judicial or administrative proceedings in connection with the
taking and paid to th> Owners in accordance with said apportionment.

16.8 To the fullest extent permitted by law, the provisions of Article
XVI hereof shall be controlling over the provisions of the Act insofar as the provisions of the
Act purport to limit (1) the obligation of the Unit Owners to repair or restore any portion of the
Total Property subject to the Act in the-cyent of a taking or (2) the use of the Award as provided
in this Article XVI.

ARTICLE XVII
ARCHITECT

17.1 The appointment of an archiect in accordance with this Article
XVII shall be for the purpose of resolving disputes and otker differences arising under this
Declaration during the operation of the Total Property. The Owpgrs shall jointly appoint a firm
consisting of both architects and engineers {(or a firm of architecis~and a firm of engineers
agreeing to act jointly hereunder) experienced in the design and opera.i0ii of structures similar
to the Improvements to serve under and pursuant to the terms and provisions of this Declaration
(the "Architect”). In the event the Owners cannot agree upon the appointment of the Architect,
the matter shall be submitted to arbitration in accordance with the provisions of ‘Article XIV.
The Architect shall, upon its appointment, execute an agreement with the Owners substantially
in the form of or comparable to The American Institute of Architects ("AIA"), AIA dgcument
Bl41, 1977 Edition, entitled "Standard Form Agreement between Owner and Architect.” Any
Owner may cause any Architect to be replaced if it demonstrates to the other Owners that such
then-serving Architect has failed to perform its duties hereunder fairly, diligently or competently
in accordance with the Owner-Architect Agreement. In such event, the Owner desiring
replacement of the Architect shall serve notice upon the other Owners and the Secured Property
Lenders, requesting the removal of the then-serving Architect, which notice shall set forth with
specificity the respect or respects in which such Architect shall have failed to perform diligently
or competently in accordance with the Owner-Architect Agreement. If, in the opinion of the
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Owner receiving such notice, the Owner desiring to replace the Architect is not entitled to
require the appointment of a new Architect pursuant to this Section 17.1, an Owner receiving
such notice and objecting to the appointment or a new Architect shall notify the other Owner of
its objection in writing within fifteen (15) days after receipt of such notice from the other
Owner. If, within ten (10) days after receipt by the Owner desiring to replace the Architect of
such objection, the Owners do not resolve their differences, then the dispute shall be settled by
arbitration pursuant to Article XIV hereof.
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17.2 In any instance when the Architect serving pursuant to Section 17.1
hereof is authorized by this Declaration to advise the Owners concerning any dispute or matter,
any Owner ipvolved in such dispute or matter may submit the same to the Architect. The
Owner subinitting such dispute or matter shall simultaneously give written notice of the
submission of such dispute or matter to the other Owners involved in such dispute and the
Secured Property ‘enders. The Architect shall, except in an Emergency Situation, afford each
Owner involved in a1y dispute or matter, and any attorney or other representative designated
by such Owner and the Seciired Property Lenders, an opportunity to furnish information or data
or to present such party’s views.

17.3 The Architect shall be paid a reasonable fee for any services
rendered hereunder and shall be reimbarsed for reasonable and necessary expenses incurred in
connection therewith, and the Owners stai! each pay their proportionate share of such fees. In
any instance when the Architect shall, 4i—accordance with any of the provisions of this
Declaration, render services in connection with the preparation of plans and specifications or the
supervision of repair, restoration or demolition @1 the Improvements or any part the fees and
expenses of the Architect shall be considered as cests-and expenses of said repair, restoration
or demolition, as the case may be, and shall be paid in the same manner as other costs and
expenses of repair, restoration and demolition under the provisions of this Declaration pursuant
to which the Architect is performing such services. If any Owner shall fail to pay its allocable
share of any fees or expenses of the Architect within ten (10) dzys after receipt of any invoice
therefor from the Architect, then any other Owner may pay the sam< and the Owner failing to
pay shall, within ten (10) days after written demand for reimbursernznt. reimburse the other
Owner for any such payment plus interest at the Default Rate from the date of payment by the
Owner to the date of reimbursement to such Owner.

ARTICLE XVIII
DEPOSITARY

18.1 A depositary (the "Depositary") shall be appointed in the manner
hereinafter provided to receive from the payor or payee thereof insurance proceeds and
condemnation awards, to disburse such monies and to act otherwise in accordance with the terms
and provisions of this Declaration. Except as otherwisc provided hereunder, all insurance
proceeds under the insurance policies required to be carried pursuant to Section 11.1(A) hereof
and condemnation awards arising in connection with this Declaration shall be paid to the

-31_




UNOEEICIAL COPY

Depositary. Except as otherwise provided herein, the Depositary appointed hereunder shall be
one of the then five (5) largest title companies, banks or trust companies (measured in terms of
capital funds) with principal offices in Chicago, Illinois.
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18.2 As used hereinafter in this Article, the phrase "Damaged Parcel"
shall refer to any of the Condominium Property and Commercial Property, or any combination
thereof if applicable, as to which a casualty loss shall have occurred. In the event of any
casualty loss which affects only the Commercial Property or the Condominium Property, then
those Secured Property Lenders having a first mortgage lien with respect to the Damaged Parcel
shall have the right, within thirty (30) days after such casualty loss has been finally adjusted, to
elect either to-act as Depositary or to appoint the Depositary with regard to such funds. If such
right of election is not exercised within said thirty (30) day period, then the Owner of the
Damaged Parcel shall have the right to appoint the Depositary with regard to such funds.

18.3 In the event of any casualty loss which affects more than one
portion of the Total Prop<rty and if each Damaged Parcel is subject to a mortgage or trust deed
held by Secured Property-ienders, then those Secured Property Lenders having a first mortgage
lien with respect to the Damagsd Farcels shall have the right, within thirty (30) days after such
casualty loss has been finally adjusied, acting jointly, to appoint the Depositary with regard to
such funds.

18.4 In the event-uiany casualty loss which affects more than one
portion of the Total Property and if one or mere but less than all of the Damaged Parcels is or
are encumbered by a mortgage or trust deed izl by Secured Property Lenders, then such
Secured Property Lenders and the Owner or Owness of the unencumbered Damaged Parcel or
Parcels shall have the right, within thirty (30) days after-such casualty loss, acting jointly, to
appoint the Depositary with regard to such funds.

18.5 If none of the provisions of Section-i2.3 or 18.4 are applicable, or
if none of the rights of election or appointment conferred by said Seciions are exercised within
thirty (30) days after the casualty loss has been finally adjusted, then the Owners of the
Damaged Parcels shall mutually appoint the Depositary. Upon the failure of such Owners to
appoint the Depositary within thirty (30) days after the casualty loss has been finally adjusted,
then the matter shall be submitted to arbitration in accordance with Article X1V’ vereof and the
arbitrator shall appoint the Depositary.

18.6 As to any Damaged Parcel with regard to such funds which shall
have been submitted to a Condominium Declaration pursuant to the Act, notwithstanding that
any individual Unit purchasers may have granted mortgages or trust deeds encumbering all or
any portion or portions of the Damaged Parcel, the right and power of the Owner of such
Damaged Parcel to appoint the Depositary under Sections 18.2 through 18.5 shall be exercised
solely by the Condominium Association, and the Unit purchasers and their mortgagees shall be
bound thereby.
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18.7 Each Owner whose portion of the Total Property is the subject of
any such casualty loss or condemnation shall be obligated to pay the reasonable fees and
expenses of the Depositary in proportion to the proceeds from their respective insurance policies
or respective condemnation awards, as the case may be. Any Depositary appointed to act
hereunder shall execute an agreement with the Owners whose portion of the Total Property is
the subject of any such casualty loss or condemnation accepting said appointment in form and
content acceptable to such Owners and in accordance with the provisions of this Declaration.

18.8 The Depositary shall have no affirmative obligation to prosecute
a determination of the amount of, or to effect the collection of, any insurance proceeds or
condemnation-award or awards unless the Depositary shall have been given an express written
authorizatich S&om the Owners provided that if only one Owner claims said insurance proceeds
or condemnatiorawards, then said Owner alone may authorize the Depositary to so proceed;
provided further, *ov/ever, that if the Commercial Property and/or the Condominium Property
is in any material way. affected by the disbursement of any such insurance proceeds or
condemnation award or awards, then the consent of the holder of the appropriate Secured
Property Lenders shall be reguired.

18.9 The monies on deposit shall be held in an interest bearing account
pursuant to an agreement among tie Depositary and the Owners whose portion of the Total
Property has been the subject of any cesualty loss or condemnation. The Depositary, within
thirty (30) days after receipt of funds, shaii purchase with such monies, to the extent feasible,
United States Government securities payable 10 bearer and maturing within one (1) year from
the date of purchase thereof, except insofar as it would, in the good faith judgment of the
Depositary, be impracticable to invest in such securities by reason of any disbursement of such
monies which the Depositary expects to make shortly thereafter, and the Depositary shall hold
such securities in trust in accordance with the terms and provisions of this Declaration. Any
interest paid or received by the Depositary on monies or securities held in trust, and any gain
on the redemption or sale of any securities, shall be added to ih< monies or securities so held
in trust by the Depositary. Unless the Depositary shall have undertaken to pay interest thereon,
monies received by the Depositary pursuant to any of the provisions of this Declaration shall not
be mingled with the Depositary’s own fund and shall be held by the Depositary in trust for the
uses and purposes herein provided.

18.10 The Depositary may resign by serving written notice on lile Owners.
Within thirty (30) days after receipt of such notice or in case of failure or inability (to/act, the
Owners shall jointly, with the consent of the Secured Property Lenders, appoint a substitute who
qualifies under Section 18.1 hereof, and the Depositary, to such substitute, at which time its
duties as Depositary shall cease. If the Owners shall fail to appoint a substitute within said thirty
(30) days, then the Secured Property Lenders shall appoint a substitute who qualifies under
Section 18.1 hereof within thirty (30) days thereafter, and the Depositary shall transfer all funds,
together with copies of all records held by it as Depositary, to such substitute, at which time its
duties as Depositary shall cease. If the Secured Property Lenders shall fail to appoint a
substitute within said additional thirty (30) day period, then the Depositary may deposit such
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funds with either a court of competent jurisdiction or with a bank or trust company in Chicago,
Illinois who qualifies under Section 18.1 hereof.

18.11 Notwithstanding anything contained herein to the contrary, any insurance
proceeds arising out of the policies required to be carried pursuant to Section 11.1(A) hereof or
condemnation awards of less than $50,000.00 shall be paid directly to the party so entitled rather
than to the Depositary unless the insurance proceeds or condemnation award are to be paid to
more than one Owner.

ARTICLE XIX

DISBURSEMENTS OF '
FUNDS BY DEPOSITARY

19.1 (A)  Each request by an Owner acting pursuant to the provisions
of this Declaration for disbursement of insurance proceeds, any condemnation award or other
funds for application to-ine cost of repair, restoration or demolition (the "work") shall be
accompanied by a certificate of the applicable Owner, and with respect to the information
described in Section 19.1(A)(2) below, verified by the Architect, dated not more than ten (10)
days prior to the date of the requesi-for,any such disbursement, setting forth the following:

(1)  That ‘e sum requested has either (a) been paid by or on
behalf of one of the Owneis (in which event the certificate shall name
such Owner) or by or on behalf of all Owners (in which event the
certificate shall specify the amorat paid by each respective Owner), or (b)
is justly due to contractors, subcuntractors, materialmen, engineers,
architects or other persons (whose nzines and addresses shall be stated)
who have rendered or furnished certain services or materials for the work;
such certificate shall also give a brief descrintion of such services and
materials and the principal subdivisions -o: categories thereof, the
respective amounts so paid or due to each of! said persons in respect
thereof and shall state the progress of the work ‘up to the date of said
certificate and any other information required by the Mechanics’ Lien Act
set forth in Chapter 770 of the Illinois Compiled Statutes (the" Mechanics’
Liens Act”) and any title insurer affording coverage agairist mechanic’s
liens;

(2)  That the sum requested, plus all sums previously
disbursed, does not exceed the cost of the work actually in place
up to the date of such certificate plus the cost of materials supplied
and actually stored on site (which materials shall be adequately
insured against fire, theft and other casualties).
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(3)  That no part of the cost of the services and materials
described in the certificate has been the basis of the withdrawal of
any funds pursuant to any previous request or is the basis of any
other pending request for funds; and

(4)  That the cost to complete the unfinished work will
not exceed the funds or security therefor held by the Depositary
after payment of then current request.

(B)  Upon compliance with the provisions of Section 19.1(A)
(but not more frequently than once in each calendar month (thirty (30) day
period)) and

(1)  upon receipt of contractors’ and subcontractors’
sworn statements required under the Mechanics’ Liens Act
accompanied by partial or final waivers of lien, as appropriate, and
any other information required by any title insurer affording
coverage against mechanics’ liens from the persons named in the
sworn’ statement, and

. (2y 7 ) approval by the ftitie insurer, the Owners, the
Secured Properiy Lenders holding mortgages on portions of the
Total Property or which or for the benefit of which work will be
performed, of the iicn) waivers and other documentation, and the
willingness of the title ‘nsurer to issue an endorsement (satisfactory
to such parties) insuring over possible mechanics’ lien claims
relating to work in place and thie continued priority of the lien of
the mortgage securing the Secured Property Lenders whose
approval is required above,

the Depositary shall, out of the monies so held by the Depositary and subject to
such reasonable retention as may be reasonably required ifi the circumstances and
is customary in similar construction matters, pay or cause (o be paid to the
Owners, contractors, subcontractors, materialmen, engineers, arckitrcis, and other
persons named in the Owner’s certificate and contractors’ and sutcontractors’
sworn statements the respective amounts stated in said certificate and Sieiements
due them. Notwithstanding the foregoing, any or all of the Owners of the
Secured Property Lenders or the Depositary may require that disbursements be
made through the usual form of construction escrow then in use in Chicago,
Iilinois, with such changes as may be required to conform to the requirements or
provisions of this Declaration. The Depositary may rely conclusively, with
respect to the information contained therein, on any certificate furnished by the
Owner to the Depositary in accordance with the provisions of Section 19.1(A)
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hereof and shall not be liable or accountable for any disbursement of funds made
by it in reliance upon such certificate or authorization.

ARTICLE XX
ESTOPPEL CERTIFICATES

20.1 Each Owner shall, from time to time, within ten (10) days after
receipt of written request from another Owner or Secured Property Lender (subject to payment
therefor pursuant to Section 20.2 hereof), execute, acknowledge and deliver to the requesting
Owner or to 2ny existing or prospective purchaser or mortgagee designated by the requesting
Owner, a cértificate ("Estoppel Certificate”) stating:

(A) that the terms and provisions of this Declaration are
unmociried and are in full force and effect or, if modified, identifying any such
modifications;

(B} whether there is any existing default hereunder (or grounds
therefore after giving the requisite notice hereunder) by the requesting Owner
and, if so, specifying the nature and extent thereof;

(C)  whethe there are any sums (other than those arising out of
the normal course of operation cf the Improvements within the previous forty-five
(45) days) which the Owner exccating such Estoppel Certificate is entitled to
receive or demand from the requesting Owner, and if there is any such sum,
specifying the nature and amount thereof;

(D)  whether the Owner execiting the Estoppel Certificate has
performed or is performing work, the cost of which such Owner is or will be
entitled to charge in whole or in part to the iequesiing Owner under the
provisions hereof, but has not yet charged to such Owner, and if there be any
such work, specifying the nature and extent thereof;

(E)  the nature and extent of any set-offs, claims, 2ounterclaims
or defenses then being asserted or capable of being asserted afier giving the
requisite notice, if any, required hereunder or otherwise known by (ke Owner
against the enforcement of the requesting Owner’s obligations hereunder;

(F)  the total amount of all liens being asserted or capable of
being asserted after giving the requisite notice, if any, required hereunder by the
Owner executing the Estoppel Certificate under the provisions of this Declaration
describing the applicable provision or provisions and the details of any such lien
claim;
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(G)  whether the Owner executing the Estoppel Certificate has
requested that a matter be submitted to arbitration, which matter has not been
discharged, released or otherwise resolved, and if so, a copy of any such notice
or notices shall be delivered with the Estoppel Certificate;

(H) the nature of any arbitration proceeding or finding under
Article XIV, made within the ninety (90) days preceding the date of such
Estoppel Certificate,

(I)  the current address or addresses to which notices given to
the Owner executing such Estoppel Certificate are required to be mailed under
Article XXIV hereof; and

)] such other facts or conclusions as may be reasonably
requestes.

20.2 The Owner of any portion of the Total Property which is not
subject to the Act, if requested-ic'issue an Estoppel Certificate in connection with the purchase
and sale or financing of a Unit Ov/nership, may charge the requesting Owner a fee not more
than Ten Dollars) for preparing, exccuiing and delivering the Estoppel Certificate and may, in
its sole discretion, limit to items (B) iniongh (F) described above the statements made in the
Estoppel Certificate.

203 So long as any portion of the Total Property remains subject to the
provisions of the Act, an Estoppel Certificate requested. from the Owner of such portion of the
Total Property subject to the Act shall be issued by the Lnndominium Association on behalf of
the Unit Owners and the Condominium Association and ary-Estoppel Certificate so issued shall
be binding on the Unit Owners and such Condominium Association, and an Estoppel Certificate
requested by the Owners of any portion of the Total Property sukj=ct to the Act from an Owner
of a portion of the Total Property not subject to the Act may only be requested by the
Condominium Association on behalf of the Owner of such portion of the Total Property subject
to the Act.

ARTICLE XXI
CONDOMINIUM ASSOCIATION ACTING FOR UNIT OWNERS

So long as any portion of the Total Property is subject to the provisions of the
Act, all rights, Easements and benefits under this Declaration appurtenant to or enjoyed by the
Owner of such portions of the Total Property, any consents, waivers, approvals and
appointments which may be granted by an Owner, shall be exercised by the Condominium
Association on behalf of the Owner of such portions of the Total Property, except for such rights
or benefits expressly granted to Unit Owners and in the event of any such action taken by the
Condominium Association, the Unit Owners shall be bound as if such Unit Owners had
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expressly consented and agreed to such actions by the Condominium Association. Any action
to enforce or defend rights, obligations, Easements, burdens and benefits under this Declaration,
or the right to settle and compromise any claims, on behalf of the Unit Owners who are
members of the Condominium Association shall be taken on behalf of the Condominium
Association and on behalf of Unit Owners solely by the Condominium Association by its duly
authorized officers acting pursuant to the authority granted by law, the Condominium
Declaration or resolution of the board of managers of the Condominium Association. Except
as otherwise noted herein, any requirement for any Unit Owner to furnish a notice or deliver
a document may also be performed by the Condominium Association. No Unit Owner or group
of Unit Owners shall have the right to take any action under this Declaration or to enforce any
of the rights, casements or privileges granted by this Declaration for the benefit of the Total
Property or any part thereof. All obligations under this Declaration of the Owner of any portion
of the Total Property subject to the Act shall be the obligations jointly and severally of both the
Condominium Association and all Unit Owners in such portions of the Total Property and any
lien arising against the Orvner of any such portion of the Total Property may be imposed against
the units of all such Unit/Owners based upon their percentage of interest of the Common
Elements appurtenant to-such.portion of the Total Property, which each Unit Owner may
discharge in accordance with the provisions of Article X1IT hereof.

ARTICLE XXII

r.eserved

ARTICLE XXII
ALTERATIONS

23.1 (A)  Any Owner (hereinafter in this"Article XXIII, "Altering
Owner") may, at any time, at such Altering Owner’s sole ccst and expense, make
additions, improvements or aiterations (hereinafter in this Article XXIlI,
"Alterations") to the part of the improvements within such Alieting Owner’s
portion of the Total Property, provided that such Alterations coinply with the
balance of this Section 23.1 and all of the other provisions of this Articie XXHL.
Any plans and specifications for any restoration of the Improvements which
contain substantially the same architectural features as the Improvements which
existed prior to the necessity of restoration shall not be deemed to be Alterations
with the meaning of this Article XXIII. Prohibitions and restrictions on
Alterations by the Owner of the Condominium Property shall also apply to
individual Unit Owners.
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(B)  Unless otherwise provided in Section 23.1(A) and this
Section 23.1(B), the following Alterations shall not be made without the prior
written consent of the Owners if such Alterations will:

(1)  unreasonably diminish the benefits afforded to such
other Owners by any Easement or unreasonably interrupt such
other Owners use or enjoyment of any Easement,

(2)  materially alter the facade of the Improvements
except exterior signs for commercial tenants which are
commercially reasonable. Signs for commercial tenants shall not
extend beyond ( ) inches from the surface of the Building
and shall contain no flashing lights. It is hereby deemed that signs
existing as of the date of this Agreement are commercially
reasonable.

(3)  impair the structural integrity of the Improvements
(o any portion thereof) or necessitate the erection of additional
columns,) bearing walls, or other structures upon or within the
Total Fraperty,

(4)  affect Facilities benefiting other Owner other than
minimally or incidentally, or

(5)  materialty” change the expected pedestrian and
vehicular traffic patterns of ingress and egress.

Subject to the foregoing provisions, the Owner of the Commercia! Property shall
have the right and is hereby granted the necessary pasements to: (a) reconfigure
any portion of the Commercial Property; and (b) undérrake such changes in the
Commercial Property as it reasonably desires to make.

(C) If, at any time, the Altering Owner praposes. to make any
Alterations which require or could possibly require the consenf of the other
Owners or the Secured Property Lenders, if applicable, then before commencing
or proceeding with such Alterations, the Altering Owner shall deliver 10 tae other
Owners and the applicable Secured Property Lenders, a copy of the plans and
specifications showing the proposed Alterations and a reference to this Section
23.1. If such other Owners and the applicable Secured Property Lenders consent
to such Alterations or state that their consents are not required, the Altering
Owner may proceed to make its Alterations substantially in accordance with said
plans and specifications, The Owners or Secured Property Lenders whose
consents are requested shall make a good faith effort to respond to the Altering
Owner within thirty (30) days after its receipt of said plans and specifications
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from the Altering Owner showing proposed Alterations. If the Altering Owner
has not requested the other Owners’ consent to the proposed Alterations, and if,
in the good faith opinion of the other Owners or the applicable Secured Property
Lenders, the Altering Owner has violated or will viofate the provisions of Section
23.1(A) or (B), such Owners or Secured Property Lenders (the "Objecting
Party"), believing a violation exists shall notify the Altering Owner of its opinion
that the Alterations or proposed Alterations violate or will violate the provisions
of Section 23.1(A) or (B) hereof, and shall specify the respect or respects in
which its provisions are or will be violated. If an Objecting Party in good faith
asserts a violation of Section 23.1(A) or (B), the Altering Owner shall not
~ommence with the Alterations or proceed with the Alterations, if already
commenced, until the matter has been resolved. In addition to any of the legal
or eiquitable rights or remedies to which the Objecting Party may be entitled by
reasonof an Altering Owner’s violation or likely violation of the provisions of
this Sectien 23.1 the Objecting Party shall be entitled to seek and obtain
injunctive i€'ief to enjoin any such violation.

\D)" If any matter arises between the Owners with respect to
whether any Alterations,or proposed Alterations violate the provisions of Section
23.1(A) or (B), then apy Owner may submit such matter to the Architect for its
advice, and the Architect shall render its opinion whether the Alterations or
proposed Alterations violatc lite provisions of Section 23.1(A) or (B) hereof.

(E)  The Owners/ 11 making Alterations, shall (1) perform all
work in a good and workmanlik¢ _manner and in accordance with good
construction practices, (2) comply with all agplicable federal, state and local laws,
statutes, ordinances, codes, rules, regulat’ess and orders, including, without
limitation, the City of Chicago Building Code, ard (3) comply with all of the
applicable provisions of this Declaration. Eack Qwner shall, to the extent
reasonably practicable, make Alterations within its pox tion of the Total Property
in such a manner as to minimize any noise, vibra‘ion. particles and dust
infiltration or other interference or disturbance which would interfere with or
disturb an occupant or occupants of the other portion of the "Cotzl Property, but
such Owner shall not be liable in any event for damages as a resu’i of any such
disturbance.

23.2 Applications for building permits to make Alterations shall be filed
and processed by the Altering Owner without the joinder of the other Owners in such
application, unless the City of Chicago or other government agency having jurisdiction thereof
requires joinder of the other Owners. If joinder by the other Owners not making Alterations is
so required, said Owners shall cooperate in exccuting such application or other instruments as
may be necessary to obtain the building permit; provided, however, the Altering Owner shall
indemnify and hold harmless the other Owners from and against any and all loss, liability,
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claims, judgments, costs and expenses arising out of the other Owner’s execution of the
application, permit or other instrument.

23.3 An Altering Owner performing any work required or provided for
under this Declaration shall include in any construction contract a provision pursuant to which
the contractor (1) recognizes the separate ownership of the various Parcels which comprise the
Total Property and agrees that any lien rights which the contractor or subcontractors have under
the Mechanics’ Liens Act shall only be enforceable against the portion of the Total Property
owned by the Altering Owner, or (2) agrees that no lien or claim may be filed or maintained by
such contractor or any subcontractors and agrees to comply with the provisions of Section 21
of the Mecharics’ Lien Act in connection with giving notice of such “no lien” provision.

274 Nothing contained in this Article XXIII shall give any Owner or
Owners the right +0 construct any additional structures which may interfere with light, air or
access to property of th other Owner or interfere with any Owner’s right to derive the benefits
of this Agreement.

ARTICLE XXIV
NOTICES

24.1 All notices, demeads, elections or other communications required,
permitted or desired to be served hereunder ("Notices") shall be in writing and shall be delivered
in person or mailed as certified or registered matter, rostage prepaid, return receipt requested,
addressed as below stated:

For Notices to the Owner of the

Condominium Property: American ~Mational Bank and Trust
Company of Chicags as Trustee under Trust
Agreement dated” October 10, 1996 and
known as Trust Numbzr 122176-000
120 S. La Salle Street
Chicago, Illinois 60604

with a copy to: Jacob Reiss
6767 N. Milwaukee Ave., Suite 202

Niles, Illinois 60714
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For Notices to the Owner of

the Commercial Property: American National Bank and Trust Company
of Chicago as Trustee under Trust
Agreement dated February 1, 1999 and
known as Trust Number 124857-02
120 S. La Salle Street
Chicago, Illinois 60714

with a copy to: Jacob Reiss
6767 N. Milwaukee Ave., Suite 202

Niles, IL 60714

The foregoing nofwithstanding, at such time as any portion of the Total Property is submitted
to the Act, Notice t¢ e Owner of such portion of the Total Property shall be delivered or
mailed, as aforesaid, to a:iy officer, director or managing agent of the applicable Condominium
Association at such address as may appear in any public record instead of the address set forth
above. Such change of address shall be effective, however, only upon the giving of notice
thereof to the other Owners in accordance with the provisions of Section 24.3 hereof.

24.2 Concurrently with tiie giving of any notification required hereunder to be
given, or which any other party hereto mey desire to give to the Owner of the Commercial
Property or the Owner of the Condominium Froperty, 2 duplicate original of such notification
shall be given to the Secured Property Lenders dfiected thereby at the address for the giving of
notice set forth in the mortgage or trust deed securing indebtedness to such Secured Property
Lenders, or to any other address of which notice by Uritted States mail, return receipt requested,
shall have been given to the other parties hereto. Any firsitien Secured Property Lender shall
have the right to cure any default by an Owner or Owners and such right to cure shall continue
for thirty (30) days following the receipt by such Secured Prope:ty Lender of a notice of such
default.

24.3 So long as any portion of the Total Property._emains subject to the

Act, (1) the Owner of the other portions of the Total Property may, but shall rot be obligated

to, give personal notice to any Unit Owner, notice to the Condominium Association fiereby being

| deemed sufficient and effective notice to all Unit Owners of such portions of the Toda! Property

| subject to the Act and (2) the Condominium Association alone shall be empowered to Zive notice

} on behalf of any or all Unit Owners with respect to the applicable portion of the Total Property
under this Declaration, which notice shall be binding on such Unit Owners.

24.4 Any Notice delivered as aforesaid shall be deemed received when
delivered and receipted for and any Notice mailed as aforesaid shall be deemed received five (5)
business days after deposit in the United States mail, or upon actual receipt, whichever is earlier.
Addresses for service of Notice may be changed by written notice served as hereinabove
provided at least ten (10) days prior to the effective date of any such charge. Nothing herein
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contained, however, shall be construed to preclude service of any Notice in the same manner
that service of a summons or legal process may be made.

ARTICLE XXV
RESERVED
ARTICLE XXVI
LIMITATION OF LIABILITY

26.1 Fach Owner of a portion of the Total Property shall use reasonable
diligence in performing the services required of such QOwner, but shall not be liable for
interruption or inadequacy of service, loss or damage to property or injury (including death) to
any person for any reasor, Each Owner obligated to furnish services hereunder is reserved the
right to curtail or hait the performance of any service hereunder at any time in reasonable
respects for a reasonable period of time to make necessary repairs or in case of an Emergency
Situation.

26.2 In the event of 2uy conveyance or divestiture of title to any portion of or
interest in any portion of the Total Progeity: (1) the Owner who is divested of title shall be
entirely freed and relieved of all covenanty and obligations thereafter accruing hereunder but
only with respect to any such portion or interzst conveyed or divested; and (2) the grantee or
the person or persons or other entity or entities who succeed to title shall be deemed to have
assumed all of the covenants and obligations of the Jv/ner of such portion or interest thereafter
accruing hereunder, until such grantee or successor 1s itzelf freed and relieved therefrom as
hereinabove provided in this Section, and then any such ciantee’s OF SUCCEssor’s grantee or
successor shall thereafter be so bound.

26.3 The enforcement of any rights or obligations coirizined in this Declaration
against an Owner of any portion of the Total Property shall be limited i the interest of such
Owner in the Total Property. No judgment against any Owner of any portion of the Total
property shall be subject to execution on, or be a lien on any assets of, sucl: Ovvner other than
that Owner’s interest in the Total Property.

ARTICLE XXVII
GENERAL

27.1 In fulfilling obligations and exercising rights under this Declaration, each
Owner shall cooperate with the other Owner to promote the efficient operation of each respective
portion of the Total Property and the harmonious relationship between the Owners and to protect
the value of each Owner’s respective portion, estate of interest in the Total Property. To that
end, each Owner shall share information which it possesses relating to matters which are the
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subject of this Declaration, except such information as such Owner may reasonably deem
confidential or which may be the subject of litigation and which such Owner is prohibited from
revealing pursuant to court order. From time to time after the date hercof, each Owner shall
furnish, execute and acknowledge, without charge (except where elsewhere provided herein) (i)
such other instruments, documents, materials and information as any other Owner hereto may
reasonably request in order to confirm to such requesting Owner the benefits contemplated
hereby, but only so long as any such request does not restrict or abridge the benefits granted the
other Owner hereunder, and (i)} such grants of easements to and agreements with utility
companies as any other Owner hereto may reasonably request in order to enable such utility
company to furnish utility services as required by such Owner, provided that the Secured
Property Lenders which hold any mortgage on the portions of the Total Property on which such
easement is giapted have first consented in writing to such easements.

27.2" )The illegality, invalidity or unenforceability under law or any covenant,
restriction or condition-or any other provision of this Declaration shall not impair or affect in
any manner the validity, znforceability or effect of the remaining provisions of this Declaration.

27.3 The headings of Articles in this Declaration are for convenience of
reference only and shall not in any'way limit or define the content, substance or effect of the
Articles.

27.4 (A) Except as otherwise provided herein, this Declaration may be
amended or terminated only by ar instrument signed by the Owners and the
Secured Property Lenders. So long as any portion of the Total Property is
submitted to the Act, the Condominjum Association may, by its authorized
officers, execute all amendments to or 2ny termination of this Declaration on
behalf of all Unit Owners in such portions ~fihe Total Property and the Owner
of such portion of the Total Property, which anien¢ments or termination shall be
binding on all Unit Owners and the Owner of sucnpsstions of the Total Property.
Any amendment to or termination of this Declaration-shll be recorded with the
Recorder.

(B)  Declarant reserves the right and power to record a special
amendment ("Special Amendment") to this Declaration at any time and from time
to time which amends this Declaration to correct clerical or typographical errors
in this Declaration. In furtherance of the foregoing, a power coupled with an
interest is hereby reserved and granted to the Declarant to vote in favor of, make,
or consent to a Special Amendment on behalf of each Owner as proxy or
attorney-in-fact, as the case may be. Each deed, mortgage, trust deed, other
evidence of obligation, or other instrument affecting any portion of the Total
Property, and the acceptance thereof shall be deemed to be a grant and
acknowledgement of, and a consent to the reservation of, the power to the
Declarant to vote in favor of, make, execute and record Special Amendments.
The right of the Declarant to act pursuant to rights reserved or granted under this
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section shall terminate at such time as the Declarant no longer holds or controls
title to any portion of the Total Property.

27.5 Except for the perpetual Easements provided for under this Declaration,
the covenants, conditions and restrictions contained in this Declaration shall be enforceable by
the Owners and their respective successors and assigns for a term of forty (40) years from the
date this Declaration is recorded, after which time said covenants, conditions and restrictions
shall be automatically extended without further act or deed of the Owners, except as may be
required by law, for successive periods of ten (10) years, subject to amendment or termination
as hereinabove set forth in Section 27.4 provided, however, that this Declaration, and all
easements, covenants, conditions and restrictions contained herein, shall terminate and be
deemed abrogaied upon the demolition or destruction of all of the Improvements and the failure
{0 restore or rébuiid the same within five (5) years after such demolition or destruction. If and
to the extent that 2y of the covenants would otherwise be unlawful or void for violation of (a)
the rule against perpsiuities, (b) the rule restricting restraints or alienation, or (c) any other
applicable statute or comricn law rule analogous thereto or otherwise imposing limitations upon
the time for which such ‘covenants may be valid, then the provision concerned shall continue
and endure only until such tire’25 would be lawful and not in violation of such rule, statute or

common law.

27.6 The provisions of th’s Declaration shall be construed to the end that the
Total Property shall remain a first-class muxed-use property.

27.7 All the easements, covenants, restrictions and conditions herein contained
shall run with the land and shall inure to the benefit'of'and be binding upon Declarant and each
subsequent holder of any interest in any portion of fhe Total Property and their grantees,
mortgagees, heirs, successors, personal representatives, as:igns, and to the holders of leasehold
interest with the same full force and effect for the purposes as though set forth at length in each
and every conveyance of the Total Property or any part thereot.

27.8 Easements created hereunder shall not be presurn:d abandoned by non-use
or the occurrence of damage or destruction of a portion of the Imprévzments subject to an
Easement unless the Owner benefited by such Easement states in writing its iatention to abandon
the Easement or unless the Easement has been abandoned for a period in excess of two (2)

years.

27.9 The parties hereto acknowledge that this Declaration and all other
instruments in connection herewith, have been negotiated, executed and delivered in the City of
Chicago, County of Cook and State of Illinois. This Declaration and said other instruments shall,
in all respects, be governed, construed, applied and enforced in accordance with the laws of
Tllinois including, without limitation, matters affecting title to all real property described herein.

27.10 This Declaration is not intended to give or confer any benefits, rights,
privileges, claims, actions or remedies to any person or entity as a third party beneficiary
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(except the Secured Property Lenders) under any statutes, laws, codes, ordinances, rules,
regulations, orders, decrees or otherwise.

27.11 Each provision of the Recitals to this Declaration and each Exhibit attached
hereto is hereby incorporated in this Declaration and is an integral part hereof.

27.12 No charges shall be made for any easements or rights granted hereunder
unless otherwise provided or permitted under the terms of this Declaration.

ARTICLE XXVIII
RESTRICTION ON USE OF COMMERCIAL PROPERTY

28.1 (The Owner of the Commercial Property shall be restricted from leasing
all or any portion of the Commercial Property to a tenant which use may be considered a private
or public nuisance by a court of local jurisdiction.

28.2 Notwithstandirig the zoning which applies to the Commercial Property, the
Commercial Property may not be uses-for the following uses:

(A) Sale of or pivparation of food prepared on premises or which
requires exhaust/ventilation

(B)  Restaurant

(C)  Sale of liquor

(D)  Undertaking establishment

(E)  Crematories and mausoleurns

(F)  Taverns

(G)  Pawn shops

(H)  Adult book stores :

I Adult theaters (live performances or molion._pictures)

The current tenant of the Commercial Property, American Digital, is deemed not to violate the
restrictions contained in this Article XXVIIL

| THIS DECLARATION is executed by American National Bank @nd Trust
| Company of Chicago ("American"), not personally but solely in its capacities as Trustee as
| aforesaid, in the exercise of the power and authority conferred upon and vested in it in its

capacities as such Trustee. All the obligations, duties, agreements, covenants, and conditions to
| be performed by American under this Declaration are undertaken by it solely in its capacity, as
Trustee as aforesaid, and not individually, and no personal liability shall be asserted or be
enforceable against American by reason of any of the terms, provisions, statements, obligations,
duties, agreements, covenants, and conditions contained in this Declaration,
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IN WITNESS WHEREOQF, American, not personally but solely in its capacity
as Trustee as aforesaid has caused its corporate seal to be affixed hereunto and has caused its
name to be signed to these presents by its (Assistant) Vice President and attested by its
(Assistant) Secretary, this _\(, dayof _ ¥ ® - , 1999.

American National Bank and Trust Company of
Chicago, a national banking association, as Trustee
under Trust Agreement dated October 10, 1996
and known as Trust No. 122176-00

=

‘ , (W Trsh ofkicet
By: / 4’ -

T [ rr
(Ass{stant) Secretaryhis instramest s #7ecuted by the undersigned Land Trustes, nol parsanaly but solely s
Trustes in the exercise.othe pover and autherity corferred upon and vesled i it as suth
Trustee, It s caprecsly darstoud and aereed that all the wamanties, indemtis, rep-asentalions, oov
enerts, trderiakings and ayresents hivein mda an e part of the Trustaz are undartaken by #scielyin
itc canacity as Trztae and nck peruna®s b 2 |2ty or poreonal responertiy b asaumed by or
ehall & any fime be osceded o grverabl oodingt h Trustes o actount of any waranty, indemdy,

STATE OF ILLINOISsss}uion, cosnent, undetaking or ag/sement cf the Trusteg in tisinstument

By

) §S
COUNTY OF COOK ) ©
Ly
I SOV,ENSK’ ;3 Watary Public in and for the County and

) ]
State aforesaid, DO HEREBY CERTIFY that _prre, : of
\ T T Y

[t ' and as
rieam Naliona] Rank 7 i Of &merican National Bank ard-Trust Company of Chicago,
known to me to be the sa '

dibicaghose names are subscribed ¢5-the foregoing instrument
as such JRUSL OFFICER and ASSISTIAR SECIE LAY ,
respectively, appeared before me this day in person and acknowledged. that they signed and
delivered said instrument as their own free and voluntary act, and as the free ard voluntary act
of said Bank, for the uses and purposes thereto set forth.

FEB]S‘Q%

GIVEN under my hand and Notarial Seal this ___day of , 1999.

Notary Public

]

LA AN Y
'

AV W WAV, VAV V.Y V¥ ¥
'OFFICIAL SEAL" '}
- L. M. SOVIENSKI
{NOTARY PUBLIC STATE OF ILLINOIS [
My Commission Expires 06/2812000 .

YA A AYA VAT A A AVAVATA A 2 4
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EXHIBIT A

TOTAL PARCEL

THE WEST HALF OF LOT 10 AND ALL OF LOT 11 IN BLOCK & IN OGDEN'S
ADDITION TO CHICAGO, IN SECTION 8, TOWNSHIP 39 NORTH, RANGE 14 EAST
OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, IL

[7- 0¥ 25L-01 O

Yo N. Perseer)
Q wceheo I

-43-




UNOFFICIAL COPY  sv157640

EXHIBIT B
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EXHIBIT C

PARCEL 1 (CONDOMINIUM PROPERTY)

ALL THAT PART OF LAND, PROPERTY AND SPACE LYING ABOVE AND ADJOINING
A HORIZONTAL PLANE HAVING AN ELEVATION OF +11.30 (SAID ELEVATION
BEING REFERENCED TO CHICAGO CITY DATUM); THE VERTICAL LIMITS THEREOF
BEING REFERENCED TO A TRACT OF LAND DESCRIBED AS FOLLOWS: THE WEST
HALF OF LG7.10 AND ALL OF LOT 11 IN BLOCK 6 IN OGDEN’S ADDITION TO
CHICAGO, IN SECTION 8, TOWNSHIP 39 NORTH, RANGE 14 EAST OF THE THIRD
PRINCIPAL MERIOIAN (EXCEPTING FROM SAID TRACT OF LAND, PROPERTY AND
SPACE, ALL THAT PART LYING BETWEEN A HORIZONTAL PLANE HAVING AN
ELEVATION OF +11.3C AND A HORIZONTAL PLANE HAVING AN ELEVATION OF
+22.31, BOTH PLANES RFING REFERENCED TO CHICAGO CITY DATUM; THE
VERTICAL LIMITS THERGE'ESING THE SOUTH 51.34 FEET OF SAID TRACT OF
LAND), ALL IN COOK COUNTY, Ii.
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EXHIBIT D

PARCEL 2 (COMMERCIAL PROPERTY)

ALL THAT PART OF LAND, PROPERTY AND SPACE LYING BETWEEN A
HORIZONTAL PLANE HAVING AN ELEVATION OF +11.30 AND A HORIZONTAL
PLANE HAVING AN ELEVATION OF +22.31, BOTH PLANES BEING REFERENCED TO
CHICAGO CITY DATUM; THE VERTICAL LIMITS THEREOF BEING REFERENCED TO
THE SOUTH-51.34 FEET OF A TRACT OF LAND BEING DESCRIBED AS FOLLOWS:
THE WEST HALF OF LOT 10 AND ALL OF LOT 11 IN BLOCK € IN OGDEN’S
ADDITION TO /CHICAGO, IN SECTION 8, TOWNSHIP 39 NORTH, RANGE 14 EAST
OF THE THIRD FRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.




