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JUNIOR MORTGAGE, ASSIGNMENT OF LEASES
70D RENTS, SECURITY AGREEMENT, FIXTURE FILING AND
FINANCING STATEMENT

[188 W. Randolph]

Dated as of March 18, 1989

between

CORUS/BANK, N.A.,
a national benking association,
having it's address at

3359 N. Lincolrn’ Avenue
Chicago, Illinois. 650613

9211005 L L7

(the "Mortgagee")

and

TELEGRAPH PROPERTIES LIMITED PARTNEISHIP,
an Illincis limited partnership
~having its address at

330 South Wells Street, Suite 711
Chicago, Illinois 60604

{the "Mortgagor"}
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THIS INSTRUMENT WAS
PREPARED BY AND UPON
RECORDING RETURN TO:

Michael M. Kaplan

Mayer, Brown & Platt

190 South LaSalle Street
Chicago, Illinois 60603
312/701-7039

JUNIOR MORTGAGE, ASSIGNMENT OF.LEASES
AND/PENTS, SECURITY AGREEMENT, FIXTURE FILING AND
FINANCING STATEMENT

THIS JUNIOR-MORTGAGE, ASSIGNMENT OF LEASES AND RENTS, SECURITY
AGREEMENT, FIXTURE FILING and FINANCING STATEMENT (herein sometimes
called "Mortgage") is mwade as of March 18, 1999 by and between
TELEGRAPH PROPERTIES LIMITED PARTNERSHIP, an Illinois limited
partnership, and having its /'office at 330 South Wells Street, Suite
711, Chicago, Illinois 60604~ (the "Mortgagor") and CORUS BANK,
N.A., a national banking association located at 3959 N. Lincoln
Avenue, Fifth Floor, Chicago, Illinois 60613 (the "Mortgagee"}) .

RECITALS
Mortgagor hereby represents, warrante. and covenants to the
Mortgagee, as follows:

A, The Mortgagor. The Mortgagor is & limited partnership
duly organized, validly existing and in good gtanding under the
laws of the State of Illinois.

B. The Loan. Leon Greenblatt, Andrew Jahelka 2dd Richard
Nichols, who each have a substantial ownership 1mterest in
Mortgagor and a financial interest in the Premises(defined
hereinafter), have entered into a certain Credit Facility with
Mortgagee dated as of July 30, 1998, as amended (the "Credit
Facility"). The Credit Facility is cross-defaulted with a loan
from Mortgagee to Banco Panamericano, Inc., in the amount of
$2,315,000.00(the “Loan”). The Loan is evidenced by a certain
Promissory Note dated July 30, 1998, as amended(the “Note”). The
Note has a maturity date of August 3, 1999. The rate of interest
on the Loan varies from time to time in accordance with a formula
set forth in the Note. Mortgagee has agreed to release certain
collateral securing the Note and to accept as a substitute this
Mortgage and certain additional collateral.

6263550.2 31899 13438C 98461544




UNOFFICIAL COPY-" 1> e«

C. Other Loan Documents. The Note, this Mortgage, the
Pledge Agreement (as defined in the Note)and all other instruments,
documents and agreements executed by the Mortgagor and delivered to
the Mortgagee in connection with the Note are hereinafter referred
to as the "Lcan Documents".

D. The Liabilities. As used in this Mortgage, the term
"Liabilities" means and includes all of the following: the
principal of, interest on and any and all other amounts which may
at any time be or become due or owing in connection with the Loan,
all indebtedness of any kind arising under, and all amounts of any
kind which may at any time be or become due or owing to Mortgagee
under or with respect to the Note or any of the other Loan
Documents;: 211 of the covenants, obligations and agreements {and
the truth of 11l representations and warranties) contained in or
made pursuant t¢ .the Loan Documents; any and all advances, costs or
expenses paid or incurred by the Mortgagee to protect any oOr all of
the Collateral (hereinafter defined), perform any cbligation of the
Mortgagor hereunder/or collect any amount owing to the Mortgagee
which is secured hereby; (provided, however, that the maximum
amount included within (the Note on account of principal shall not
exceed $4,630,000.00 plus <he total amount of all advances made by
the Mortgagee to protect theé)Collateral and the security interest
and lien created hereby, and %he total amount of all advances made
under the Facility Agreement); “all of the other Liabilities;
interest on all of the foregoing:; and all costs (including, without
limitation, attorneys’ fees and expenses and the allocated cost of
in-house counsel) of enforcement ¢f znd collection under any and
all of the Locan Dccuments.

E. The Collateral. For purposes of /tiis Mortgage, the term
"Collateral" means and includes all of the-following:

1. Real Estate. All of the land deacribed on Exhibit
A hereto (the "Land"), together with all’ and singular the
tenements, rights, easements, hereditaments, rights of way,
privileges, liberties, appendages and appurtenances now or
hereafter belonging or in anywise appertaining .o’ .the Land
(including, without limitation, all rights relatirg-to storm
and sanitary sewer, water, gas, electric, rallpay and
telephone services); all development rights, air rights,
water, water rights, water stock, gas, oil, minerals, coal and
other substances of any kind or character underlying or
relating to the Land; all estate, claim, demand, right, title
or interest of the Mortgagor in and to any street, road,
highway, or alley (vacated or otherwise) adjoining the Land or
any part thereof; all strips and gores belonging, adjacent or
pertaining to the Land; and any after-acquired title to any of
the foregoing (all of the foregoing is herein referred to
collectively as the "Real Estate");
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2. Improvements and Fixtures. All buildings,
structures, replacements, furnishings, fixtures, fittings and
other improvements and property of every kind and character
now or hereafter located or erected on the Real Estate,
together with all building or .constructicon materials,
equipment, appliances, machinery, plant equipment, fittings,
apparati, fixtures and other articles of any kind or nature
whatsoever now or hereafter found on, affixed to or attached
to the Real Estate (with the exclusion of any of the foregoing
items which are (i) not owned by Mortgagor, or (ii) are
currently pledged to another lender in connection with any
other financing), including (without limitation) all motors,
boilers, engines and devices for the operation of pumps, and
all “heating, electrical, 1lighting, power, plumbing, air
conditioning, refrigeration and ventilation equipment (all of
the foregoing is herein referred to collectively as the

"Improverents") ;

3. Personal Property. All building materials, goods,
constructicn materials, appliances (including stoves,
refrigerators, wacer fountains and coolers, fans, heaters,
incinerators, compactors, dishwashers, clothes washers and
dryers, water heaters and similar equipment), supplies,
blinds, window shadesy, <arpeting, floor coverings, elevators,
growing plants, fire sgrinklers and alarms, control devices,
eguipment {including motor.wehicles and all window cleaning,
building cleaning, swimming pool, recreational, monitoring,
garbage, air conditioning, pest .control and other equipment),
tools, 1ight fixtures, non‘sixuctural additions to the
premises (defined hereinafter). cand all other tangible
property of any kind or character /now or hereafter owned by
the Mortgagor and used in connection with the maintenance of
the Improvements as opposed to the business conducted thereon,
any construction undertaken in or ©0fr) the Premises,. the
maintenance of the Premises or the convenierce of any guests,
licensees or invitees of the Mortgagor, all regardless of
whether located in or on the Premises (all of :he foregoing is
herein referred to collectively as the "Goods"i;

4. Intanaibles. To the extent that they relate to the
Premises, all option rights, purchase contracts, .contract
. rights, all building permits, governmental permits, iicenses
and authorizations and any other agreements now or in the
future existing respecting the operations of the Improvements
(all of the foregoing is herein referred to collectively as

the "Intangibles");

5. Rents. All rents, issues, profits, royalties,
avails, income and other benefits derived or owned by the
Mortgagor directly or indirectly from the Premises (all of the

foregoing is herein collectively called the "Rents"):
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6. Leases. All rights of the Mortgagor under all
leases, licenses, cccupancy agreements, concessions or other
arrangements, whether written or oral, whether now existing or
entered into at any time hereafter, whereby any person agrees
Lo pay money or any consideration for the use, possession or
occupancy of, or any estate in, the Premises or any part
thereof, and all rents, income, profits, benefits, avails,
advantages and claims against guarantors under any thereof
(all of the foregoing is herein referred to collectively as
the "Leases");

7. Plans. All rights of the Mortgagor to plans and
spepuifications, designs, drawings and other matters prepared
for-any construction or improvements in or on the Premises,
(all ©f the foregoing is herein called the "Plans");

8. Contracts for Construction. All rights of the
Mortgagor /under any contracts executed by the Mortgagor as
owner with' any provider of goods or services for or in
connection witlr any construction undertaken on, or services
performed or tope performed in connection with, the Premises,
and any other agresments now or in the future existing
respecting the construction and equipping of the Improvements
(including any agreements with soils, mechanical and

structural engineers, < landscape architects, and other
centractors or consultants, and any subcontracts to the
coenstruction contract) {all of the foregocing is herein

referred to collectively as the. "Contracts for Construction") ;

9. Contracts for Sale or Financing. All rights of the
Mortgagor as seller under ‘any agreement, contrace,
understanding or arrangement pursuanf to which the Mortgagor
has or may hereafter have, with the consént of the Mortgagee,
obtained the agreement of any person tO . pay or disburse any
money for the Mortgagor’s sale (or berrowing on the security)
of the Collateral or any part thereof (all of the foregoing is
herein referred to collectively as the "Contracte for Sale");

and

10. Other Property. All other property or rigits of the
Mortgagor of any of the types stated above related to the
Premises, and all proceeds (including, without limitation,
insurance and condemnation proceeds) of any of the foregoing.
(All of the Real Estate and the Improvements, and any other
property which is real estate under applicable law, is
sometimes referred to collectively herein as the "Premises".)
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NOW THEREFORE, for and in consideration of Mortgagee's
agreement to release certain collateral securing the Note, and for
other good and valuable consideration the receipt and sufficiency
of which are hereby acknowledged by the Mortgagor, and in order to
secure the full, timely and proper payment and performance of each
and every one of the Liabilities,

THE MORTGAGOR HEREBY MORTGAGES, CONVEYS, GRANTS, BARGAINS,
SELLS, TRANSFERS, ASSIGNS AND WARRANTS TO THE MORTGAGEE AND ITS
SUCCESSCRS AND ASSIGNS FOREVER, AND GRANTS TO THE MORTGAGEE A
CONTINUING SECURITY INTEREST IN AND TO, ALL OF THE COLLATERAL,

TCO HAVE AND TO HOLD the Premises unto the Mortgagee and its
successors. and assigns forever, hereby expressly waiving and
releasing (any and all right, benefit, privilege, advantage or
exemption under and by virtue of any and all statutes and laws of
the State or other jurisdiction in which the Real Estate is located
providing for thie exemption of homesteads from sale on execution or
otherwise.

The Mortgagor nereby covenants with and warrants to the
Mortgagee and with the puirchaser at any foreclosure sale: that at
the execution and delivery hereof it 1s well seized of the
Premises, and of a good; indefeasible estate therein, in fee
simple; that it has good ailiZd-lawful right to sell, mortgage and
convey the Premises; and that it and its successors and assigns
will forever warrant and defend the Premises against all claims and
demands whatsocever,

I. COVENANTS AND AGREEMENT=-OF MORTGAGOR

Further to secure the full, timely -apd proper payment and
performance of the Liabilities, the Mortgagor hereby covenants and
agrees with, and warrants to, the Mortgagee as {ollows:

1. Payment of Liabilities. The Mortgagor agrees that this
Mortgage secures the timely payment of all sums due ncer the Note
and any of the other Loan Documents and all other /Liebilities
{including fees and charges).

2. Payment of Taxes. The Mortgagor will pay  before
delinquent, all taxes and assessments, general or special, and any
and all levies, claims, charges, expenses and liens, ordinary or
extraordinary, governmental or non-governmental, statutory or
otherwise, due or to become due, that may be levied, assessed,
made, imposed or charged on or against the Collateral or any
property used in connection therewith, and will pay befcre due any
tax or other charge on the interest or estate in lands created or
represented by this Mortgage or by any of the other Loan Documents,
whether levied against the Mortgagor or the Mortgagee or otherwise,
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and will submit to the Mortgagee upon reguest all receipts showing
payment of all of such taxes, assessments and charges.

3. Maintenance and Repair. The Mortgagor will: not abandon
the Premises; provided, however, that vacaticn of such Premises
will not be a breach of this covenant, not do or suffer anything to
be done which would depreciate or impair the value of the
Collateral or the security of this Mortgage; not remove or demolish
any of the Improvements without the consent of Mortgagee, which
consent shall not be unreasonably withheld or delayed; pay promptly
for all labor and materials for all constructicn, repalrs and
improvements to or on the Premises (except that Mortgagor shall be
entitled vo contest, in good faith, any such claim as hereinafter
provided /in Section 16); not make any changes, additions or
alteratior's’' to the Premises, except for leaseheld improvements
Mortgagor 14 cbligated to make under the Leases, and except as
required by ary-applicable governmental requirement or as otherwise
approved in writing by the Mortgagee, which approval shall not be
unreascnably withheld or delayed; maintain, preserve and keep the
Goods and the Improveéements in good, safe and insurable condition
and repair and promptly make any needful and proper repairs,
replacements, renewals., additions or substitutions reqguired by
wear, damage, obsclescenie or destruction; promptly restore and
replace any of the Improvements or Goods which are destroyed or
damaged; not commit, suffer; or permit waste of any part of the
Premises (provided, however, thet improvements to the Premises made
with the approval of Mortgagee shall not be deemed to constitute
"waste"}; and maintain all groupds and abutting streets and
sidewalks in good and neat order and- repair.

4, Sales; Liens. Except to the-extent otherwise provided
herein and in the other Loan Documents, (the Mortgagor will not:
sell, assign, transfer, convey, lease or ctherwise dispose of, or
permit to be sold, assigned, transferred,' cenveyed, leased or
otherwise disposed of, the Collateral or any part thereof or any
interest (whether legal, beneficial or otherwise) or estate in any
thereof (except that Mortgagor may enter into customery Leases for
space at the Premises in the ordinary course of businrss); remove
any of the Collateral from the Premises or from the Statc-in which
the Real Estate 1s located; or create, suffer or peimit to be
created or to exist any mortgage, lien, claim, security iiterest,
charge, encumbrance or other right or claim of any kind whatscever
upon the Collateral or any part thereof, except those of current
taxes not delingquent and the Permitted Exceptions.

5. Access by Mortgagee. The Mortgagor will at all times,
upon the reasonable request of Mortgagee: deliver to the Mortgagee
certified copies of all leases, agreements creating or evidencing
Intangibles, Plans, Contracts for Construction, Contracts for Sale,
all amendments and supplements thereto, and any other document
which is, or which evidences, governs, or creates, Collateral;
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permit access by the Mortgagee to its books and records,
construction progress reports, tenant registers, sales records,
offices, insurance policies and other papers for examination and
the making of copies and extracts; prepare such schedules,
summaries, reports and progress schedules as the Mortgagee may
request; and permit the Mortgagee, agents and designees, at all
reasonable times, to enter con and inspect the Premises.

6. Stamp and Other Taxes. If the Federal, or any state,
county, local, municipal or other, government or any subdivision of
any thereof having jurisdiction, shall levy, assess or charge any
tax (excepting therefrom any income tax on the Mortgagee's receipt
of intereszt payments on the principal porticn of the indebtedness
secured hereby), assessment or imposition upon this Mcrtgage, the
Liabilities or any of the other Loan Documents, the interest of the
Mcrtgagee 1p the Collateral, or any of the foregoing, or upon the
Mortgagee by i<=ason of or as holder of any of the foregeoing, or
shall at any time Or times require revenue stamps to be affixed to
this Mortgage, the-Ncte or any of the other Loan Documents, the
Mortgagor shall pay ,all such taxes and stamps to or for the
Mortgagee as they become due and payable. If any law or regulation
is enacted or adopted permitting, authorizing or reguiring any tax,
assessment or impositiol-to be levied, assessed or charged, which
law or regulation prohibits, the Mortgagor from paying the tax,
assegsment, stamp, or imposityon to or for the Mortgages, then all
sums hereby secured shall become immedliately due and payable at the
opticn of the Mortgagee.

7. Insurance Requirements.

a. Insurance. The Mortgagor, at its sole cost and
expense, shall insure and keep insured the Premises against such
perils and hazards, and in such amounts and with such limits, as
Mortgagee may from time to time require,(and, 1n any event,
including:

(1) All Risk. Insurance againet _loss to the
Premises on an "All Risk" policy form, coverirg insurance
risks no less broad than those covered under = Standard
Multi Peril (SMP) policy form, which contaids, a 1987
Commercial IS0 "Causes of Loss - Special Ferm, and
insurance against such other risks as Mortgagee may
reasonably require, including, but not limited to,
insurance covering the cost of demolition of undamaged
portions of any portion of the Premises when reguired by
code or ordinance, the increased cost of reconstruction
to conform with current code or ordinance reqguirements
and the cost of debris removal. Such policies shall be
in amounts equal to the full replacement cost of the
Premises (excluding land), including the foundation and
underground pipes, fixtures and equipment and Mortgagor's
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interest in any leasehold improvements. Such policies
shall also contain a 100% co-insurance ¢lause with an
agreed amount endorsement and deductibles which are in
amounts acceptable to Mortgagee.

(11) Rent Continuation. Rent and vrental
value/extra expense insurance (if the Premises is tenant
occupied) in amounts sufficient to pay during any period
in which the Premises may be damaged or destroyed, on a
gross rents basis for a period of twelve (12) months or
such greater time as Mortgagee may deem appropriate: (A)
all rents derived from the Premises; (B) all amounts
{including, but not limited to, all impositions, utility
charges and insurance premiums) required tc be paid by
Yocrtgagor or by tenants of the Premises; and (C) all
contingent rents.

{i11) Business Interruption. Business
interruptilon/extra expense insurance (if the Premises is
owner-occup.ed) in amounts sufficient to pay during any
period in which the Premises may be damaged or destroyed,
on a gross 1ncome basis for a period of twelve (12)
months or such greater time as Mortgagee may deem
appropriate: (A" all business income derived from the
Premises and {(B) all amounts (including, but not limited
to, all impositions/ wtility charges and insurance
premiums} reqguired to-be-paid by Mortgagor.

(iv) Boiler and Machidisry. Broad form boiler and
machinery insurance including rusiness interruption/extra
expense and rent and rental’~value insurance, on all
equipment and objects customarily covered by such
insurance and/or involved in ke, ieating, cooling,
electrical and mechanical systems of. ¢he Premises (if any
are located at the Premises), providitg.for full repair
and replacement cost coverage, and other Ansurance of the
types and in amounts as Mortgagee may reasonably require,
but in no event less than that customarilv zarried by
persons owning or operating like properties:

(v) Workers' Compensation. During the mecking of
any alterations or improvements to the Premises (A)

insurance covering claims based on the owner's or
employer’s contingent liability not covered by the
insurance provided in subparagraph (viii) below and (B)
workers’ compensation insurance covering all persons
engaged in such alterations or improvements.

{vi) FElood. Insurance against loss or damage by
flood or mud slide in compliance with the Flocd Disaster
Protection Act of 19873, as amended from time to time, if

6263550.2 31839 1224C 98461544 8
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the Premises is now, or at any time while the Premises is
subject to the lien of this Mortgage shall be, situated
in any area which an appropriate governmental authority
designates as a special fleod hazard area, Zone A oY Zone
V, in amounts equal to the full replacement value of all
above grade structures on the Premises which are located
within such speq}al flood hazard area Zone A or Zone Z.

(vii) Public Liability. Commercial general public
liability insurance against death, bodily injury and
property damage arising in connection with the Premises.
Such policy shall be written on a 1986 Standard IS0
~sccurrence basis form or equivalent form, shall 1list
Mortgagor as the named insured, shall designate thereon
tni: location of the Premises and have such limits as
Moftgagee may reasonably require, but in no event less
thar/~31,000,000. Mortgagor shall also obtain excess
umbrells liability insurance with such limits as
Mortgages may reasonably require, but in' no event less
than $10,000,0090.

(viii) Orher Insurance. Such other insurance
relating tec ehe, Premises and the use and operation
thereof as Mortgégee may, from time to time, reasonably
require, includiig but not limited to, dramshop,
products liability and-garage keeper's insurance.

8. Policy Reguirements. All insurance shall: (i) be carried
in companies with a Best’s rating nf.A/X or better, or otherwise
acceptable to Mortgagee; (ii) be inm form and content reascnably
acceptable to Mortgagee; (iii) provide thirty (30) days’ advance
written notice to Mortgagee before any  cancellation, adverse
material modification or notice of nor-renewal; and {(iv) to the
extent limits are not otherwise speciiied herein, contain
deductibles which are in amounts acceptable te¢ Mortgagee.

All physical damage policies and renewals ‘shall contain a
standard mortgage clause naming Mortgagee as mortgagee, which
clause shall expressly state that any breach of any condition or
warranty by Mortgagor shall not prejudice the rights ol Mortgagee
under such insurance; and a loss payable clause in ‘favor of
Mortgagee for the Collateral. All liability policies and cenewals
shall name Mortgagee as an additional insured. No additicnal
parties shall appear in the mortgage or loss payable clause without
Mortgagee’s prior written consent. All deductibles shall be in
amounts acceptable to Mortgagee. In the event of the foreclosure
of this Mortgage or any other transfer of title to the Premises in
full or partial satisfaction of any of the Liabilities, all right,
ritle and interest of Mortgagor in and to all insurance policies
and renewals thereof then in force shall pass to the purchaser or
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grantee unless such transfer is prohibited by the terms of such

policies.

9. Delivery of Policies. Any notice pertaining to insurance
and required pursuant to this Section shall be given in the manner
provided in below. The insurance shall be evidenced by the

original policy or a true and certified copy of the ocriginal
policy, or in the case of liability insurance, by certificates of

insurance. Mortgagor shall use its best efforts to deliver
originals of all policies and renewals {(or certificates evidencing
the same), marked "paid", (or evidence satisfactory tc Mortgagee of

the continuing coverage) to Mortgagee at least ten (10) days before
the exrirvation of existing policies and, in any event, Mortgagor
shall deliver originals of such certificates to Mortgagee at least
five (5) (deys before the expiration of existing policies and
originals <f such policies by 30 days after such expiration. If
Mortgagee has not received satisfactory evidence of such renewal or
substitute insurance in the time frame herein specified, Mortgagee
shall have the .xright, but not the obligation, to purchase such
insurance for Mortgagize’'s interest only. Any amounts so disbursed
by Mortgagee pursuaint _to this Section shall be a part of the
Liabilities and shall bear interest at the default interest rate
provided in the Loan Documents. Nothing contained in this Section
shall require Mortgagee to¢ Jdincur any expense or take any action
hereunder, and inaction by #0rtgagee shall never be considered a
walver of any right accruing/ te Mortgagee on account of this
Section.

10. Separate Insurance. Morigager shall not carry any
separate insurance on the Premises corcurrent in kind or form with
any insurance required hereunder or ceiitributing in the event of
loss without Mortgagee’s prior written consent, and any such policy
shall have attached a standarc non-contribuling mortgagee clause,
with loss payable to Mortgagee, and shall otherwise meet all other
requirements set forth herein.

11. ZInsurance Review. At Mortgagee’'s option- iollowing the
expiration or termination of any of the insurance policlszs required
by this Security Deed which are currently in effect, ©ut not more
often than annually after such expiration or termination; Mortgagor
shall provide Mortgagee with a report from an independent irnsurance
consultant of regional or national prominence, acceptable to
Mortgagee, certifying that Mortgagor’s insurance is in compliance
with this Section.

12. Notice of Casualty. Mortgagor shall give prompt notice
of any loss in excess of $200,000 to Mortgagee. In case of loss
covered by any of such policies, Mortgagee is authorized, during
the continuance of a Default or Event of Default, to adjust,
collect and compromise in its discretion, all claims thereunder and
in such case, Mortgagor covenants to sign upon demand, or Mortgagee

6253550.2 31899 1224C 9B451544 10
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may sigh or endorse on Mortgagor's behalf, all necessary proofs of
loss, receipts, releases and other papers required by the insurance
companies to be signed by Mortgagor. Mortgagor hereby irrevocably
appoints Mortgagee as its attorney-in-fact for the purposes set
forth in the preceding sentence which appointment shall be
operative during the continuance of a Default or Event of Default.
Mortgagee may deduct frem such insurance proceeds any eXxpenses
incurred by Mortgagee in the collection and settlement thereof,
including, but not limited to, reasonable attorneys’ and adjusters’
fees and charges.

13. Application of Proceeds. If all or any part of the
Premises shall be damaged or destroyed by fire or other casualty or
shall be damaged or taken through the exercise of the power of
eminent domain or other cause described in this Mortgage,
Mortgagor, 1f Mortgagor is not then in Default or if Mortgagor has
not elected toapply the Proceeds to the Liabilities as provided
hereinbelow, shall promptly and with all due diligence restore and
repair the Premigses whether or not the net insurance proceeds,
award or other compensation (collectively, the "Proceeds”") are
sufficient to pay ~tie cost of such restoration or repair.
Mortgagee may require that all plans and specifications for such
restoration or repair be-.submitted to and approved by Mortgagee in
writing prior to commencement of the work. So long as no Default
then exists, at Mortgagor’'s- clection, to be exercised by written
notice to Mortgagee within thirty (30) days following notice by
Mortgagee to Mortgagor of Mortgagee's unrestricted receipt in cash
or the equivalent thereof of the Frcoceeds, the entire amount of the
Proceeds, shall either: (i) be appiied first to the costs and
expenses of Mortgagee under this Mcrtoage, next to the Loan and
then to the balance of the Liabilities{ia such order and manner as
Mortgagee may elect or (ii) be made availeble to Mortgagor on the
rerms and conditions set forth in this Section to finance the cost
of restoration or repair with any excess to Dg applied first to the
costs and expenses of Mortgagee under this Moitgage, next to the
Loan and then to the balance of the Liabilities 1in such order and
manner as Mortgagee may elect. Any application of the Proceeds to
reduce the Liabilities shall constitute a voluntary prepayment
subject to any prepayment premiums or fees provided iu the Loan
Documents. Mortgagee may apply the Proceeds to such prepayment oOr
fees. If the amount of the Proceeds to be made aveilable to
Mortgagor is less than the cost of the restoration or r=agailr as
reasonably estimated by Mortgagee at any time prior to completion
thereof, Mortgagor shall cause to be deposited with Mortgagee the
amount of such deficiency within thirty (30) days of Mortgagee's
written request therefor (but in no event later than the
commencement of the work) and Mortgagor's deposited funds shall be
disbursed prior to the Proceeds. If Mortgagor is required to
deposit funds under this Section, the deposit of such funds shall
be a condition precedent to Mortgagee'’s obligation to disburse the
Proceeds held by Mortgagee hereunder. The amount of the Proceeds
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which is to be made availabkle to Mortgagor, together with any
deposits made by Mortgageor hereunder, shall be held by Mortgagee to
be disbursed from time to time to pay the cost of repair cor
restoration either, at Mortgagee’s option, to Mortgagor or directly
te contractors, subcontractors, material suppliers and other
persons entitled to payment in accordance with and subject to such
conditions to disbursement as Mortgagee may reasonably impose to
assure that the work is fully completed in a good and workmanlike
manner and paid for and that no liens or claims arise by reascn
therecf. Mortgagee may require (i) evidence of the estimated cost
of completion of such restoration or repair reasonably satisfactory
tc Mortgagee and (ii) such architect’s certificates, waivers of
lien, cosnvractors’s sworn statements, title insurance endorsements,
plats of survey and other evidence of cost, payment and performance
reascnably ~acceptable to Mortgagee. If Mortgagee requires
mechanics’ sarnd materialmen’s lien waivers in advance of making
disbursements. vsuch waivers shall be deposited with Chicago Title
& Trust Company, -or another escrow trustee reasonably acceptable to
Mortgagee, pursvant to a construction 1loan escrow agreement
reasconably satisfactoryv tco Mortgagee. No payment made prior to
final completion of t%he repair or restoration shall exceed ninety
percent (90%) of the value of the work performed from time to time.
Mortgagee may commingle any such funds held by it with its other
general funds. Mortgagee sllall pay interest in respect of any such
funds held by it at "its 7iwormal rate for deposit accounts.
Mortgagor shall not be entitled to a credit against any of the
Liabilities except and to the extent the funds are applied thereto.
Without limitation of the foregoing,” Mortgagee shall have the right
at all times to apply such funds-te the cure of any Event of
Default or the performance of any obligations of Mortgagor under
the Lcan Documents. Notwithstanding arylChing contained herein to
the ccontrary, the rights and obligaticns ¢ontained in this Section
13 shall be subject and subordinate to the iights of the Superior
Lender (as defined hereinafter) to Proceeds urnder the Superior
Financing Documents (as defined hereinafter).

14. Eminent Domain. In case the Collateral, cr any part or
interest in any thereof, is taken by condemnation, the "eortgagee is
hereby irrevocably authorized and empowered to collect’ and receive
all compensation and awards of any kind whatscever (reliwrred to
collectively herein as "Condemnation Awards") which may be peid for
any property taken or for damages to any property not taken (all of
which the Mortgagor hereby assigns to the Mortgagee), and all
Condemnation Awards so received shall be forthwith applied by the
Mortgagee, as provided hereinabove. The Mortgagor hereby empowers
the Mortgagee, 1f the adequacy of its security is impaired, to
settle, compromise and adjust any and all claims or rights arising
under any condemnation or eminent domain proceeding relating to the
Collateral or any portion thereof. Nothing contained in this
Mortgage shall create any responsibility or obligation on the
Mortgagee to collect any amounts resulting from any condemnation or
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to rebuild or replace any damaged or destroyed Improvements or
other Collateral or to perform any other act hereunder.
Notwithstanding anything contained herein to the contrary, the
rights and obligations contained in this Section 14 shall be
subject and subordinate to the rights of the Superior Lender to
Condemnation Awards under the Superior Financing Documents.

15. Governmental Requiremencs. The Mortgagor will at all
times fully ceomply with, and cause the Collateral and the use and
condition thereof fully to comply with, all federal, state, ccunty,
municipal, local and other governmental statutes, ordinances,
requirements, regulations, rules, orders and decrees of any kind
whatsoever that apply or relate to the Mortgagor or the Collateral
or the use therecf, and will observe and comply with all conditions
and requilernents necessary to preserve and extend any and all
rights, lic#nees, permits, privileges, franchises and concessions
(including, without limitation, those relating to land use and
development, landmark preservation, construction, access, water
rights and use, nzise and pollution) which are applicable to the
Mortgagor or have (peen granted for the Collateral or the use
thereof.

16. No Mechanics’ “Lizns. Subject to Mortgagor’s right to
contest mechanics’ lien clazims in good faith, the Mortgagor will
not do or permit to be done any act or thing, and no person shall
have any right or power to do \any act or thing, whereby any
mechanics’ lien under the laws of -the State of Illinois can arise
against or attach to the Premises Or any part thereof. In
addition, it is further expressly wade a covenant and condition
hereof that the lien of this Mortgage chall extend to any and all
improvements and fixtures now oOr hereafter on the Premises, prior
to any other lien thereon that may be claimed by any person, so
that subsequently accruing claims for lien op the Premises shall be
junior and subordinate toO this Mortgage’ All contractors,
subcontractors, and other parties dealing with the Premises, OY
with any parties interested therein, are hereby regquired to take
notice of the above provisions.

17. Continuing Pricrity. The Mortgagor will: pay such fees,
taxes and charges, execute and file {(at the Mortgagor's expense}
such financing statements, obtain such acknowledgments or cunsents,
notify such cbligors or providers of services and materials and do
all such other acts and things as the Mortgagee may from time to
time reasonably request to establish and maintain a valid and
perfected junior lien on and security interest in the Collateral
subject only to the Superior Mortgage (as defined hereinafter) and
to provide for payment to the Mortgagee directly of all cash
proceeds thereof, with the Mortgagee in possession of the
Collateral to the extent it requests; not move its executive office
and principal place of business without first notifying Mortgagee;
keep all of its books and records relating to the Collateral on the
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Premises or at such address; keep all tangible Collateral on the
Real Estate except as the Mortgagee may otherwise consent in
writing or as otherwise provided in the Loan Documents; mare
notations on its bocks and records sufficient to enable the
Mortgagee, as well as third parties, to determine the interest of
the Mortgagee hereunder; and not collect any rents Or the proceeds
of any of the Leases or Intangibles more than 30 days before the
same shall be due and payable except as the Mortgagee may otherwise
consent in writing.

18. Utilities. The Mortgagor will pay all utility charges
incurredin connection with the Collateral and maintain all utility
services-available for use at the Premises.

19. Coutract Maintenance; Qther Agreements. The Mcrtgagor,
for the benefit of Mortgagee, will fully and promptly perform each
obligation and satisfy each condition imposed on it under any
Contract for Sale¢, Contract for Construction, Lease, Intangible or
other agreement, Or the Superior Financing Documents so that there
will be no default chefeunder and so that the persons (other than
the Mortgagor) obligated thereon shall be and remain at all times
obligated to perform for the benefit of the Mortgagee; and the
Mortgagor will not permit.fo exist any cendition, event or fact
which could allow or serve as .4 basis or justification for any such
person to avoid such performence.

20. Agreements Affecting tne Collateral. The Mortgagor shall
keep, observe, perform and comply with all covenants, conditions
and restrictions affecting the Premises, any operating agreements
or other writings relating to the C0llateral, and all leases,
instruments and documents relating ~chereto or evidencing or
securing any indebtedness secured thereby.

21. No Assignments; Future Leases. The Mortgagor will not
cause or permit any Rents, issues, profits, Leases, Contracts for
sale, or other contracts relating to the Premises, or any interest
in any thereof, to be assigned, transferred, convey<za, pledged or
disposed of, to any party other than the Mortgages  oc Superior
Lender without first obtaining the express written consent of the
Mortgagee thereto. In addition, the Mortgagor shall no!. cause or
permit all or any portion of or interest in the Premises.or the
Improvements to be leased (that word having the same meaning for
purposes hereof as it does in the law of landlord and tenant)
directly or indirectly to any person, except for customary Leases
of space at the Premises that Mortgagor enters into in the ordinary
course of business or except pursuant to written leases approved by
the Mortgagee. Each such lease shall contain, at the Mortgagee'’s
election, either (i) a provision to the effect that the tenant
shall, at the request of the Mortgagee, deliver to the Mortgagee an
instrument, in form and substance satisfactory to the Mortgagee, 1in
which the tenant agrees that no action taken by the Mortgagee to

£263550.2 318%9 1224C DB481544 14




UNOFFICIAL COPY 2! rm e s

enforce this Mortgage by foreclosure, or by accepting a deed in
lieu of foreclosure, or by resorting to any other remedies
available to the Mortgagee, shall terminate the lease or invalidate
any of the terms thereof and that tenant will attorn to the
Mortgagee, to the purchaser at a foreclosure sale, or to a grantee
in a voluntary conveyance, and will recognize such entity as
landlord for the balance of the term of the lease, providing that
the Mortgagee will agree with the tenant that, as long as the
tenant is not in default under any of the terms of its lease, the
tenant’s possession will not be disturbed by the Mcrtgagee, or (11)
a subordination clause providing that the lease and the interest of
the lessee in the demised real estate are in all respects subject
and subirdinate to this Mortgage; provided, however, that in the
event any.such lease fails for any reason to contain either of such
provisions, no proceeding by the Mortgagee to foreclose this
Mortgage, oi_action by way of its entry into possession after any
Default hereunder. shall in or of itself operate to terminate such
leagse unless the: Mortgagee expressly reqguests such relief in
writing, but the preceding provisions of this Section shall never
be construed as subbrdinating this Mortgage to any such lease or
any other lease.

22 . Financial Repoiyting. The Mortgagor will at all times
comply (or cause to be cOmplied with) the financial reporting
requirements of the Lean Documents and will comply with all
covenants contained therein.

23. Collections. Until sucp’ time as the Mortgagee shall
notify the Mortgagor of the revocatiep nf such power and authority,
the Mortgagor will, at its own expense, endeavor to collect, as and
when due, all amounts due with respect tis-any of the Rents, Leases,
Contracts for Sale, Intangibles and other Collateral, including the
taking of such action with respect toO such collection as the
Mortgagee may reasonably reguest, or, in .tope absence of ‘such
request, as the Mortgagor may deem advisable. (vhile reserving the
right to revoke such power and authority at anyutime, it 1is the
Mortgagee's present intention not to revoke such authority unless
an Event of Default or unmatured Event of Default!shbould occur.
The Mortgagee, however, may, at any time, whether beforé.or after
any revocation of such power and authority or the maturicy of any
of the Liabilities, notify any parties obligated on any »f the
Rents, Leases, Contracts for Sale, Intangibles and other Collateral
to make payment to the Mortgagee of any amounts due or to become
due thereunder and enforce collection of any of the Rents, Leases,
Contracts for Sale, Intangibles or other Collateral by suit or
otherwise and surrender, release or exchange all or any part
thereof, or compromise or extend or renew for any period (whether
or not longer than the original period) any indebtedness thereunder
or evidenced thereby. Upon request of the Mortgagee after a
Default has occurred, the Mortgagor will, at 1ts own expense,
notify any parties obligated on any of the Rents, Leases, Contracts
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for Sale, Intangibles or other Collateral to make payment to the
Mortgagee of the amounts due or to become due thereunder. Except
as the Mortgagee may otherwise consent in writing, the Mortgagor
will forthwith, upon receipt, transmit and deliver to the Mortgagee
in the form received, all cash, checks, drafts, chattel paper,
earnest money, and other instruments or writings for the payment of
money (properly endorsed, where required, sco that such items may be
collected by the Mortgagee) which may be received by the Mertgagor
at any time in full or partial payment or otherwise as proceeds of
any of the Collateral. Any such items which may be received by the
Mortgagor will be held upon express trust for the Mortgagee until
delivery dis made to the Mortgagee. All items or amounts which are
deliver£d by the Mortgagor to the Mortgagee on account of partial
or full payment or otherwise as proceeds of any of the Collateral
shall be dencsited to the credit of a deposit account in the name
of the Mortgasor with the Mortgagee, as security for payment of the
Liabilities. The Mortgagee may from time to time in 1its
discretion, and sball upon request of the Mortgagor made not more
than once in any one-week period, apply all or any part of the
then-balance in thel deposit account representing collected funds
toward payment of the ‘Lizkhilities, whether or not then due, in such
order of application @is the Mortgagee may determine, and the
Mortgagee may, from time to/'time, in its discretion, release all or
any part of such balance (o the Mortgagor. Except as provided
herein or in the other Loan DOZuments, the Mortgager shall have no
right to withdraw any funds depcsived in the deposit account. The
Mortgagee is authorized to endors<; in the name of the Mortgagor,
any item, howsoever received by it, representing any payment on or
other proceeds (including insurance) proceeds) of any of the
Collateral and to endorse and delaver, in the name of the
Mortgagor, any instrument, chattel paper or other item of
Collateral held by the Mortgagee hereunder, in connection with the
sale or collection of Collateral.

24. Mortgagee’'s Performance. If the Mortgagor fails to pay
or perform any of its obligations herein contained beyond any
applicable cure periods (including payment ©of ~expenses of
foreclosure and court costs), the Mortgagee may (but .nsed not), as
agent or attorney-in-fact of the Mortgagor, after giving the
Mortgagor notice of its intention to do so (no such notice need be
given after receipt of a notice by Mortgagor of the occurieace of
a Default), make any payment or perform (or cause to be performed)
any obligation of the Mortgagor hereunder, in any form and manner
deemed expedient by the Mortgagee, and any amount so paid or
expended (plus reasonable compensation to the Mortgagee for its
out-of-pocket and other expenses for each matter for which it acts
under this Mortgage), with interest thereon at the highest rate
applicable after maturity as provided in the Note, shall be added
to the principal debt hereby secured and shall be repaid to the
Mortgagee upon demand. By way of illustration and not in
limitation of the foregoing, the Mortgagee may (but need not) do
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all or any of the following: make payments of principal or
interest or other amounts on any lien, encumbrance or charge on any
of the Collateral; complete construction; make repairs; collect
rents; prosecute collection of the Collateral or proceeds thereof;
purchase, discharge, compromise or settle any tax lien or any other
lien, encumbrance, suit, proceeding, title or claim thereof;
contest any tax or assessment; and redeem from any tax sale or
forfeiture affecting the Premises. In making any payment or
securing any performance relating to any obligation of the
Mortgagor hereunder, the Mortgagee shall (as long as it acts in
good faith) be the sole judge of the legality, validity and amcunt
of any lien or encumbrance and of all other matters necessary to be
determired in satisfaction thereof. No such action of the
Mortgagee ~shall ever be considered as a waiver of any right
accruing to )it on account of the occurrence of any matter which
constitutes . a Default (defined hereinafter).

25. Subrecgetion. To the extent that the Mortgagee, on oOr
after the date hersof, pays any sum due under any provision of law
or any instrument oY tdocument creating any lien prior Or superior
to the lien of this Moitgage, or the Mortgagor or any other person
pays any such sum with’ the proceeds of the Loan, the Mortgagee
shall have and be entitled to a lien on the Ccllateral equal in
priority to the lien discharged, and the Mortgagee shall be
subrogated to, and receivei-and enjoy all rights and liens
possessed, held or enjoyed by, the holder of such lien, which shall
remain in existence and benefit the Mortgagee in securing the
Liabilities.

26. Mortgagor‘s Right to Contest Mortgagor may contest or
object to the legal validity or amount ol any tax or any mechanics’
or materialmen’'s lien on the Premises on and subject to the terms
and conditions set forth in the Loan Doculkents.

27. Taxes, Assessments and Insurance. Mortgagor shall have
full and sole responsibility at all times to cause all taxes and
assessments on the Premises to be fully and timely paid, and the
Mortgagee shall have no responsibility or obligaticn of any kind
with respect thereto.

28. Junjor Mortgage.

a. Notwithstanding anything contained herein to the
contrary, the parties acknowledge that this Mortgage is a second
lien on the Collateral subject to the prior mortgage listed on
Exhibit C attached hereto and made a part hereof (the "Superior
Mertgage") . It is a covenant hereof that Mortgagor shall
faithfully and fully observe and perform each and every term,
covenant and condition of the Superior Mortgage and of any and all
loan agreements, notes, security agreements and other 1loan
documents related to the Superior Mortgage, (collectively,
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including the Superior Mortgage, the "Superior Financing
Documents"), and shall not permit any of such Superior Financing
Documents to go into default. Mortgagor shall immediately notify
Mortgagee of any default or delinquency under any of the Superior
Financing Documents, and shall provide Mortgagee with a copy of any
notice of default or delinquency received by Mortgagor pursuant to
any of the Superior Financing Documents. A default or delinquency
under any one of the Superior Financing Documents which is not
cured within any applicable cure period contained in the Supericr
Financing Documents shall autcomatically and immediately constitute
a Default under this Mortgage, and in conseguence thereof,
Mortgagee may avail itself of any remedies it may have for Default
hereundc¢r) including, without limitation, acceleration of the Lean
under the Note.

bl Mortgagee 1s hereby expressly authorized to advance
at its option vall sums necessary to keep any Superior Financing
Documents in goon standing, and all sums so advanced, together with
interest therecnat the rate of "“interest after maturity” (as
described in the Notael). shall be repayable on demand to Mortgagee
and shall be secured by the lien of this Mortgage, as in the case
of cther advances madel by Mortgagee hereunder.

C. Mortgagor agrecs that Mortgagor shall not make any
agreement with the holder of “ailty Superior Financing Documents (the
“Supericr_ Lendexr”) which shall inany way modify, change, alter or
extend any of the terms or conditions of any such Superior
Financing Documents, nor shall Mortgagor request or accept any
future advances under such Superiol Financing Documents, without
the express written consent of Mortgages=.

II. ENVIRONMENTAL MATTERS

1. Definitions. For purposes of this Adticle:

a. "Premises" means: The Real Estate including,
improvements presently and hereafter situatea. . thereon or
thereunder, construction material used in such iImprovements,
surface and subsurface soil and water, areas leased to tezants, and
all business, uses, and operations thereon.

b. "Environmental Laws" means:

(1) any applicable present or future federal
statute, law, code, rule, regulation, ordinance, order, standard,
permit, license or requirement (including consent decrees, judicial
decisions and administrative orders) together with all related
amendments, implementing regulations and reauthorizations,
pertaining to the protection, preservation, conservation or
regulation of the environment, including, but not limited to: the

6253560.2 31897 12247 PE451944 18




Ef?lsiP@emof

UNOFFICIAL COPY’

Comprehensive Environmental Response, Compensation, and Liability
Act, 42 U.S.C. Section 9601 et seg. ("CERCLA"); the Resource
Conservation and Recovery Act, 42 U.S.C. Section 6801 et sed.
("RCRA") ; the Toxic Substances Control Act, 15 U.5.C. Section 2601
et seqg. ("TOSCA"); the Clean Air Act, 42 U.S.C. Section 7401 gt
seq.; and the Clean Water Act, 33 U.S.C. Section 1251 gt sed.;

(1i) any applicable present or future state or
local statute, law, code, rule, regulation, ordinance, order,
standard, permit, license or requirement {including consent
decrees, judicial decisions and administrative orders) together
with all related amendments, implementing regulations and
reauthorizations, pertaining to the protection, preservation,
conservat¥on or regulation of the environment.

cA "Yazardous Material" means:

(i), "hazardous substances" as defined by CERCLA;
(i1) / 'bazardous wastes", as defined by RCRA;

(iii) afy'hazardous, dangerous or toxic chemical,
material, waste, pollutang, contaminant or substance ("pollutant")
within the meaning of any Eanvironmental Law prohibiting, limiting
or otherwise regulating the ~use, exposure, release, emission,
discharge, generation, manufacture, sale, transport, handling,
storage, treatment, reuse, presence, disposal or recycling of such
pellutant;

(iv) any petrcleum, cruads oil or fraction thereof;

(v) any radioactive material, including any source,
special nuclear or by-product material as defined at 4z U.5.C.
Section 2011 et seq., and amendments theretc and reauthorizations
thereof;

(vi) asbestos-containing materiais in any form or
condition; and

(vii) polychlorinated biphenyls ("BCEg"}, in any
form or condition. .

d. "Environmental Actions" means:
(i) any written notice of vioclation, complaint,
claim, citation, demand, inquiry, report, action, assertion of
potential responsibility, 1lien, encumbrance, oOr proceeding

regarding the Premises, whether formal or informal, absoclute or
contingent, matured or unmatured, brought or issued by any
governmental unit, agency, or body, or any person or entity
respecting:
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(A) alleged violation of Environmental Laws;

(B) the environmental condition of the
Premises, or any portion thereof, including actual or alleged
damage or injury to humans, public health, wildlife, biota, air,
surface or subsurface soil or water, or other natural resources; or

{C) the use, exposure, release, emission,
discharge, generation, manufacture, sale, transport, handling,
storage, treatment, reuse, presence, disposal or recycling of
Hazardous Material on, in, under, about, from the Premises.

(ii) any violation or claim of viclation by
Mortgagor.of any Environmental Laws involving the Premises;

(iii) any lien on the Premises for damages caused
by, or the recmvery of any costs incurred by any person oY
governmental enticy for the investigation, remediation or cleanup
of any release or “nreatened release of Hazardous Material; or

(iv) #he destruction or loss of use of property, or
the injury, illness or(death of any officer, director, employee,
agent, representative, ténant or invitee of Mortgagor or any other
person alleged to be arisijia from or caused by the environmental
condition of the Premises or Lie release, emission or discharge of
Hazardous Materials from the Premises.

2. Representations and Warranties. Mortgagor Thereby
represents and warrants to Mortgagec chat:

a. Compliance. To the best-of Mortgagor's knowledge
based on all appropriate and thorough inguiry, except as otherwise
disclosed in writing to Mortgagee in Exhibit B attcched herein, the
Premises is not listed on any local, state ar.d, or federal lists of
potentially contaminated sites, including, but’‘pot limited to, the
National Priorities List, CERCLIS or any state or federal hazardous
waste site or leaking underground storage tank- lists, and the
Premises and Mortgagor have been and are currently in material
compliance with all Environmental Laws. Except as ‘otherwise
disclosed in writing to Mortgagee in Exhibit B attaclied herein
there have been, to the best of Mortgagor’s knowledge basesd on all
appropriate and thorough inquiry, no past, and there are no pending
or threatened, Environmental Actions to which Mortgagor is a party
and which relate to the Premises. To the best of Mortgagor’'s
knowledge, all required governmental permits and licenses are in
effect, and Mortgagor is in material compliance therewith. Except
as disclosed in writing to Mortgagee in Exhibit B attached herein,
Mortgagor has not received any written notice of any Envircnmental

- Action respecting Mortgagor relating to the Premises, the Premises
or any off-site facility to which has been sent any Hazardous
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Material from the Premises for off-site treatment, recycling,
reclamation, reuse, handling, stcrage, sale or disposal.

b. BAbsence of Hazardous Material. Except as disclosed in
writing to Mortgagee, 1in Exhibit B attached herein no use,
exposure, release, emission, discharge, generation, manufacture,
sale, handling, reuse, presence, storage, treatment, transport,
recycling or disposal of Hazardous Material has, to the best of
Mortgagor's knowledge based on all appropriate and thorcugh
inguiry, occurred or is occurring on or from the Premises except in
compliance with Environmental Laws. The term "release" shall
include but not be limited to any spilling, leaking, pumplng,
pouring,. zmitting, emptying, discharging, injecting, escaping,
leaching, dumping, or disposing intc the environment {inciuding the
abandonment | .or discarding of barrels, containers and other
receptacles/containing any Hazardous Material. To the best of
Mortgagor’'s Jnowledge based on all appropriate and thorocugh.
inquiry, all Hazaidous Material used, treated, stored, transported
to or from, genersted or handled on the Premises has been disposed
‘of on or off the Premises in a lawful manner except as has been
disclosed in writing £o _the Mortgagee ("Disclosed Material"). To
the best of Mortgagor’ls knowledge based on all appropriate and
thorough inguiry, no undgrground storage tanks {including but not
limited to petroleum or heatinrg oil storage tanks) are present on
or under the Premises, or havé been on or under the Property except
as has been disclosed in writing to the Mortgagee ("Disclosed
Tanks") .

3. Mortgagor’s Covenants. Mortgagor hereby covenants and
agrees with Mortgagee as follows:

a. Compliance. The Premisé¢s) and Mortgagor shall
materially comply with all Environmen:al /Laws. All required

governmental permits and licenses shall be ob-eined and maintained,
and Mortgagor shall comply therewith. All Hazardous Material on
the Premises will be disposed of in a lawful mannew without giving
rise to liability under any Environmental Laws. Martgagor will
satisfy all requirements of applicable Environmental lLaws for the
registration, operation, maintenance, closure and removel of all
underground storage tanks on the Premises, if any. Without
limiting the foregoing, all Hazardous Material shall be hardled in
compliance with all applicable Environmental Laws.

b. Absence of Hazardous Material. Other than Disclosed
Material or Hazardous Material in normal amounts and of the type
used in Mortgagor’s normal course of business operations, no
Hazardous Material shall be introduced to or used, exposed,
released, emitted, discharged, generated, manufactured, sold,
transported, handled, stored, treated, reused, presented, disposed
of or recycled on the Premises without thirty (30) days’ prior
written notice to Mertgagee.
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C. Environmental Actions and Right to <Consent.
Mortgagor shall promptly notify the Mortgagee of all Environmental
Actions relating to the Premises and provide copies of all written
notices, complaints, non-privileged correspondence and other
documents relating thereto within two business days of receipt, and
Mortgagor shall keep the Mortgagee informed of all responses
thereto. Mortgagor shall promptly respond to all Environmental
Actions and Mortgagor shall keep the Premises free of any
encumbrance arising from any judgment, liability or lien impcsed
pursuant to any Environmental Actions. Notwithstanding the
foregoing sentence, Mortgager may, diligently, in gcod faith and by
appropriate legal proceedings, contest such proceedings provided:
(1) suzh) contest shall not cause the loss or impairment of
Mortgagee’s lien and security interests in and tc the Premises; and
(i1) such(contest will not cause Mortgagee to incur any liability
in Mortgagee's reasonable judgment. Mcrtgagor shall have an
affirmative cbligation to prevent forfeiture of the premises to
third parties.’ aiortgagor shall permit Mortgagee, at Mortgagee's
option, to appear’in and to be represented in any such contest and
shall pay upon demanc sll reasonable expenses incurred by Mortgagee
in so doing, including reasconable attorneys’ fees.

d. Future Envigonmental Audits. Mortgagor shall provide
such information and ce)xtifications which the Mcrtgagee may
reasonably request from tiie to time toc monitor Mortgagor's
compliance with this Article for the sole purpcese of protecting
Mortgagee'’s security interest. Teo- protect its security interest,
Mortgagee shall have the right, but {iot the obligation, at any time
upcon three (3) days’ prior written nofice (except in the case of an

remergency) to enter upon the Premises, take samples, review
Mortgagor’s books and records, interview Mcrtgagor’s employees and
officers, and conduct such other activities as Mortgagee, at its
sole discretion, deems apprcoriate, piovided Mortgagee has
previcusly informed Mortgagor of its purpose  for such entry onto
the Premises, schedule such visits during normal kusiness hours and
agrees to comply with all health and safety requirements to the
extent such reguirements are provided to Mortgagee . in writing at
the time of scheduling of audit. Mortgagor shall cooperate fully
in the conduct of such an audit. If Mortgagee decides. co conduct
such an audit - because of (i) an Environmental Action; (ii)
Mortgagee’s considering taking possession of or title/xo the
Premises after default by Mortgagor; (iii} a material change in the
use of the Premises, which in Mortgagee’s reasonable opinion,
increases the risk to 1ts security interest; or (iv) the
introduction of Hazardous Material other than Disclosed Material or
Hazardous Materials in normal amounts and of the type used in
Mortgagor’s normal course of business operations to the Premises;
then Mortgagor shall pay upon demand all costs and expenses
connected with such audit, which, until paid, shall become
additional indebtedness secured by the Loan Documents and shall
bear interest at the Default Rate. Mortgagor shall be provided,
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upon request, with a copy of any such audit report or results.
Nothing in this Article shall give or pe construed as giving
Mortgagee the right to direct or control Mortgagor’s actions in
complying with Environmental Laws.

e. Event of Default and Opportunity to Cure. If
Mortgagor fails to comply with any of its covenants contained in
this Section 3 within sixty (60) days after notice by Mortgagee te
Mortgagor, Mortgagee may, at its option, declare an Event of
Default. If, however, the noncompliance cannot, in-Mortgagee's
reasonable determination, be corrected within such sixty (60) day
period, and if Mortgagor has promptly commenced and diligently
pursues/ ‘action to cure such noncompliance toc Mortgagee’s
satisfaction, then Mortgagor shall have such additional time as is
reasonably )necessary to correct such noncompliance, provided
Mortgagor conbtinues to diligently pursue corrective action, and has
obtained the ‘written consent of Mortgagee which 1is not to be
unreascnably withheld.

4. Mortgagee's Right to Rely. Mortgagee 1s entitled to rely
upcn  Mortgagor’s cepresentations, —warranties and covenants
contained in this Article,. The Mortgager shall take all necessary
actions to determine Zfoxr itself, and to remain aware of, the
environmental condition £ -the Premises.

5. Indemnification. The- term "Mortgagee's Environmental
Liability" shall mean any and a!l losses, liabilities, obligations,
penalties, claims, fines, demanis, litigation, defenses, costs,
judgments, suilts, proceedings, daneges (including conseguential,
punitive and exemplary damages unless sncurred as a direct result
of bank or bank’'s agent negligence or' illegal act), disbursements
or expenses of any kind or nature whatsoeves {including attorneys’
fees at trial and appellate levels ‘and’ experts’ fees and
disbursements and expenses incurred in investigating, defending
against, settling or prosecuting any suit, Yitrigation, claim or
proceeding) which may at any time be either directly or indirectly
imposed upon, incurred by or asserted or awaried against the
Mortgagee or any of the Mortgagee’s parent &ng, subsidiary
corporations and their affiliates, shareholders; ~ directors,
officers, employees, and agents (collectively, "Affiliates") in
connection with or arising from:

a. any Hazardous Material used, exposed, emitted,
released, discharged, generated, manufactured, sold, transported,
handled, stored, treated, reused, presented, disposed of or
recycled on, in or under all or any portion of the Premises, during
or before Mortgagor’s ownership of the Premises.

b. any misrepresentation, inaccuracy or breach of any
warranty, covenant or agreement contained in this Article and the
attached Schedules.
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c. any violation, liability or claim of viclatiocn or
liability, under any Environmental Laws at or relating to the
Premises or during or before Mortgagor’'s ownership of the Premises
or relating to the relationship between Mortgagor and Mortgagee
established pursuant to the Loan Documents;

d. the imposition of any lien for damages caused by, or
the recovery of any costs incurred for the cleanup of, any release
or threatened release of Hazardous Material at or relating to the
Premises or relating to the relationship between Mortgagor and
Mortgagee established pursuant to the Loan Documents; Or

e. any Environmental Actions at or relating to the
Premises Or relating to the relationship between Mortgagor and
Mortgagee established pursuant to the Loan Documents.

Mortgagor shall .indemnify, defend (at trial and appellate levels
and with counsel, experts and consultants acceptable to Mortgagee
and at Mortgagor’s sole cost) -and hold the Mortgagee and their
Affiliates free &nd_ harmless from and against Mortgagee's
Environmental Liability (rollectively, "Mortgagor’'s Indemnification
Obligations"). Mortgager's Indemnification Obligations shall
survive for the maximum périod of time provided in any applicable
statute of limitations goverring any Environmental Actions with
respect to any Mortgagee’s Eivironmental Liability.

Mortgagor and its successors ana-3sSigns hereby waive, release and
agree not toc make any claim or-bring any cost recovery actlion
relating to this transaction against- the Mortgagee under or with
respect to any Environmental Laws. Moitgagor’'s obligation to the
Mortgagee under this indemnity shall likewise be without regard to
fault on the part of Mortgagor or Mortgagee) (unless the Mortgagee
is grossly negligent or commits wilful misconduct) with respect to
the violation or condition which resultsip liability to the
Mortgagee.

I1I. DEFAULT; REMEDIES

The Mortgagor and the Mortgagee hereby agree lurther as
follows:

1. Defaults: Acceleration. The occurrence of any default
under the Note or any of the other Loan Documents or the breach of
any covenant contained herein or in any of the other Loan
Documents, shall constitute a "Default" hereunder.

2. Non-performance of Certain Obligaticnsg: If any Default
shall occur in the performance of or compliance with any non-
monetary covenant contained herein, Mortgagor shall immediately
notify Mortgagee and Mortgagor shall have thirty (30) days after
notice from Mortgagee to cure such Default; provided, however, that
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if such Default cannot be cured with diligence within such thirty
(30) day periocd, the Mortgagor shall have such additional time (but
not in excess of thirty (30) additicnal days) as may be required to
cure such default so long as the Mortgagor commences within said
thirty (30) day period and diligently pursues all actions necessary
to effect such cure.

3. Remedies Cumulative. No remedy or right of the Mortgagee
hereunder or under any of the other Loan Documents or otherwise, or
available under applicable law, shall be exclusive of any other
right or remedy, but each such remedy or right shall be in addition
to every other remedy or right now or hereafter existing under any
such deocument or under applicable law. No delay in the exercise
of, or omission to exercise, any remedy or right accruing on any
Default shall impair any such remedy or right or be construed to be
a waiver of 7arv such Default or an acquiescence therein, nor shall
it affect any ‘subsequent Default of the same or a different nature.
Every such rewedyr or right may be exercised concurrently or
independently, and-when and as often as may be deemed expedient by
the Mortgagee. All(cobligations of the Mortgagor, and all rights,
powers and remedies of the Mortgagee, expressed herein shall be in
addition to, and not in(limitation of, those provided by law or in
the other Loan Documents.

4. Possegsion of Premises; Remedies under Loan Documents.
The Mortgagor hereby waives all right to the possession, income,
and rents of the Premises from-a2nd after the occurrence of any
Default, and the Mortgagee is nc¢reby expressly authorized and
empowered, at and following any suchi’cgcurrence, to enter into and
upon and take possession of the Premises or any part thereof, to
complete any congtruction in progress thzieon at the expense of the
Mertgagor, to lease the same, to collect and receive all Rents and
to apply the same, less the necessary or appropriate expenses of
collection thereof, either for the care, operation and preservation
of the Premises or, at the election of the Mortigagee in its sole
and unreviewable discretion, to a reduction «f such of the
Liabilities in such order as the Mortgagee may -clect. The
Mcrtgagee, in addition to the rights provided under. the Loan
Documents, 1is also hereby granted full and complete auvchority to
enter upon the Premises, employ watchmen to protect the Goods and
Improvements from depredation or injury and to preserve and protect
the Collateral, and to continue any and all outstanding contracts
for the erection and completion of Improvements to the Premises, to
make and enter into any contracts and obligations wherever
recessary in its own name, and to pay and discharge all debts,
obligations and liabilities incurred thereby, all at the expense of
the Mortgagor. All such expenditures by the Mortgagee shall be
Liabilities wunder this Mortgage for all purposes. Upon the
occurrence of any Default, the Mortgagee may alsoc exercise any or
all rights or remedies under the Loan Documents, including, without
limitation, disbursement of the undisbursed balance of any
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Commitment to complete buildings and improvements or periorm
obligations of the Mortgagor under any Contract for Sale.

5. Foreclosure; Receiver. Upon the occurrence of any
Default, the Mortgagee shall also have the right, immediately or at
any time thereafter (in Mortgagee’s scle discretion), to foreclose
this Mortgage. Upon the filing of any complaint for that purpcse,
the court in which such complaint is filed may, upon application of
the Mortgagee or at any time thereafter, either before cr after
foreclosure sale, and without regard to the solvency or insclvency
at the time of such application of any person then liable for the
payment of any of the Liabilities, without regard to the then value
of the “remises or whether the same shall then be occupied, in
whole or 4n part, as a homestead, by the owner of the equity of
redemption, and without regarding any bond from the complainant in
such proceedings, appoint a receiver for the benefit of the
Mortgagee (ana. Mortgagor hereby' irrevocably and unconditiocnally
agrees and consents to the appointment of any such receiver that
the Mortgagee may designate or request or that such court may
appoint), with power to.take possession, charge, and contrcl cof the
Premises, to lease the same, to keep the buildings thereon insured
and in good repair, and(to collect all Rents during the pendency of
such foreclosure suit and during any period from the end of the
redemption period up to amnd) including the date which is 30 days
after the confirmation of salé+~ The court may, from time to time,
authorize said receiver to apply the net amounts remaining in his
hands, after deducting reasonable compensation for the receiver and
his counsel as allowed by the courts. in payment first to the costs
and expenses cf Mortgagee incurred while exercising any of its
rights under this Mortgage, next te. the Loan and then to the
balance (in whole or in part) of any or all of the Liabilities,
including without limitation the following, in such order of
application as the Mortgagee in its ‘ssle and unreviewable
discretion may elect: (i) amounts due under . the Loan Documents,
(ii) amounts due upon any decree entered in apv. suit foreclosing
this Mortgage, {(iii) reasonable costs and expenges (including,
without limitation, attorneys’ fees and expenses; of foreclosure
and litigation upon the Premises, (iv) insurance preniuns, repairs,
taxes, special assessments, water charges and interest, penalties
and costs, in connection with the Premises, (v) any othex, lien or
charge upon the Premises that may be or become superior to the lien
of this Mortgage, or of any decree foreclosing the same and (vi)
all moneys advanced by the Mortgagee to cure or attempt to cure any
default by the Mortgagor in the performance of any obligation or
condition contained in the Loan Documents or otherwise, to protect
the security hereof provided herein, or in any of the Loan
Documents, with interest on such advances at the interest rate
applicable after maturity under the Loan Documents. The overplus
of the proceeds of sale, if any, shall then {to the fullest extent
permitted by applicable law) be paid to the Mortgagor upon its
written request (and, if not permitted by law to be paid to the
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Mortgagor, such overplus shall be paid and applied as reguired by
applicable law). This Mortgage may be foreclosed once against all,
or successively against any portion or portions, of the Premises,
as the Mortgagee may elect, until all of the Premises have been
foreclosed against and sold. In case of any foreclosure of this
Mortgage {or the commencement ©f or preparation therefor) in any
court, all expenses of every kind paid or incurred by the Mortgagee
for the enforcement, protection or collection of this security,
including court costs, attorneys’ fees, stenographers’ fees, costs
of advertising, and costs of title insurance and any other
documentary evidence of title, shall be paid by the Mortgagor.

6. Remedies for Leases and Rents. If any Default occurs,
then, whether before or after institution of legal proceedings to
foreclose ‘the lien of this Mortgage or before or after the sale
thereunder, .Lh= Mortgagee shall be entitled, in its discretion, toc
do all or any .of the following: (i) enter and take actual
possession of “the Premises, the Rents, the Leases and other
Collateral relatihg thereto or any part thereof personally, or by
its agents or attorneys. and exclude the Mortgagor therefrom; (ii)
enter upon and take and maintain possession cf all of the
documents, books, recofds, papers and accounts of the Mortgagor
relating thereto; (ii1} ~as attorney-in-fact or agent of the
Mortgagor, or in its own mame as mortgagee and under the powers
herein granted, hold, operate, -manage and control the Premises, the
Rents, the Leases and other Collateral relating thereto and cenduct
the business, if any, thereof eitner personally or by its agents,
contractors or nominees, with fall power to use such measures,
legal or equitable, as in its discrefion or in the discretion of
its successors oOr assigns may be decmad proper or necessary to
enforce the payment of the Rents, the leases and other Collateral
relating thereto (including actions for the recovery of rent,
actions in forcible detainer and actions in.distress of rent); (iv)
cancel or terminate any Lease or sublease fos any cause or on any
ground which would entitle the Mortgagor to <aucel the same; {(v)
elect to disaffirm any Lease or sublease made subssguent hereto or
subordinated to the lien hereof; (vi} make all necessary or proper
repairs, decoration, renewals, replacements, alterations,
additions, betterments and improvements Lo the Premicses that, 1in
its discretion, may seem appropriate; (vii) insure and ieinsure the
Collateral for all risks incidental to the Mortgagee’s pessession,
operation and management thereof; and (viii) receive all such Rents.
and proceeds, and perform such other acts in connection with the
management and operation of the Collateral, as the Mortgagee in its
discretion may deem proper, the Mortgagor hereby granting the
Mortgagee full power and authority to exercise each and every one
of the rights, privileges and powers contained herein at any and
all times after any Default without notice to the Mortgagor or any
other person. The Mortgagee, in the exercise of the rights and
powers conferred upon it hereby shall have full power to use and
apply the Rents to the payment of or on account of the following,
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in such order as it may determine: (a} to the payment of the
operating expenses of the Premises, including the cost of
management and leasing thereof (which shall include reasonable
compensation to the Mortgagee and 1ts agents Or contractors, if
management be delegated to agents or contractors, and it shall also
include lease commissions and other compensaticn and expenses of
seeking and procuring tenants and entering 1nto Leases),
established claims for damages, if any, and premiums on insurance
hereinabove authorized; (b) to the payment of taxes, charges and
special assessments, the costs of all repairs, decorating,
renewals, replacements, alterations, additions, betterments and
improvements of the Collateral, including the cost from time to
time of installing, replacing or repairing the Collateral, and of
placing tne-Collateral in such condition as will, in the judgment
of the Mortgagee, make it readily rentable; and (¢} to first to the
costs and expruses of Mortgagee under this Mortgage, next to the
Loan and then to-the balance of the Liabilities in such order and
manner as Mortgagjce may elect.

7. Personal Promerty. Whenever there exists a Default
hereunder, the Mortgagee mAay exercise from time to time any rights
and remedies available tc¢ it under applicable law upon default 1in
payment of indebtedness. The Mortgager shall, promptly wupon
request by the Mortgagee, assemble the Collateral and make 1t
available to the Mortgagee at( such place or places, reasonably
convenient for both the Mortgagee and the Mortgagor, as the
Mortgagee shall designate. Any notification required by law of
intended disposition by the Mortgagee of any of the Ccollateral
shall be deemed reasonably and properly given if given at least
five days before such disposition. Without.limiting the foregoing,
whenever there exists a Default hereunder, the Mortgagee may, with
respect to so much of the Collateral as 1is personal property under
applicable law, to the fullest extent permitted by applicable law,
without further notice, advertisement, hearing cr process of law of
any kind, (i) notify any person obligated on the Collateral to
perform directly for the Mortgagee its obligations thersunder, (ii)
enforce collection of any of the Collateral by suit.orciotherwise,
and surrender, release or exchange all or any part . thereof or
compromise or extend or renew for any period (whether or noc longer
than the original period) any obligations of any nature of any
party with respect thereto, (iii) endorse any checks, drafts or
other writings in the name of the Mortgagor to allow collecticn of
the Collateral, (iv) take control of any proceeds of the
Collateral, (v) enter upon any premises where any of the Collateral
may be located and take possession of and remove such Collateral,
(vi) sell any or all of the Collateral, free of all rights and
claims of the Mortgagor therein and thereto, at any public or
private sale, and (vii) bid for and purchase any or all of the
Collateral at any such sale. Any proceeds of any disposition by
the Mortgagee of any of the Collateral may be applied by the
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Mortgagee to the payment of expenses in connection with ths
Collateral, including attorneys’ fees and legal expenses, and any
balance of such proceeds shall be applied first to the costs and
expenses of Mortgagee under this Mortgage, next to the Loan and
then by the Mortgagee toward the payment of the balance of the
Liabilities in such manner and in such order of application as the
Mortgagee may from time to time, in its sole and unreviewable
discretion, elect. The Mortgagee may exercise from time to time
any rights and remedies available to it under the Uniform
Commercial Code or other applicable law as in effect from time to
time or otherwise available to it under applicable law. The
Mcrtgagor hereby expressly waives presentment, demand, notice of
dishonor’ " protest and notice of protest in connection with the
Liabilitie=z and, to the fullest extent permitted by applicable law,
any and all) other notices, demands, advertisements, hearings or
process of }aw in connection with the exercise by the Mortgagee of
any of its rights and remedies hereunder. The Mortgagor hereby
constitutes the Mortgagee its attorney-in-fact with full power of
substitution to teke possession of the Collateral upen any Default
and, as the Mortgages in its sole discretion deems necessary Or
proper, to execute and deliver all instruments required by the
Mortgagee to accomplisli the disposition of the Collateral; this
power of attorney 1is & ppwer coupled with an interest and 1is
irrevocable while any of trme, Liabilities are cutstanding.

8. performance of Contracts. The Mortgagee may, in its sole
discretion at any time after the occurrence of a Default, notify
any person obligated to the Mortgaoor under or with respect to any
Intangible, any Contract for Sale or.any Contract for Construction
of the existence of a Default, reguice that performance be made
directly to the Mortgagee at the Mortgsgor's expense, and advance
such sums as are necessary or appropriate to satisfy the
Mortgagor’s obligations thereunder; and the Mortgagor agrees to
cooperate with the Mortgagee in all ways reasonably requested by
the Mortgagee (including the giving of any notices requested by, or
joining in any notices given by, the Mortgagee) tn accomplish the
foregoing.

9. No Liability on Mortgagee. Notwithstandiug anything
contained in this Mortgage, the Mortgagee shall not be opligated to
perform or discharge, and does not undertake to p=rform or
discharge, any obligation, duty or liability of the Morxigagor,
whether under this Mortgage, under the Superior Financing
Documents, under any of the Leases, under any Intangible, under any
Contract for Construction, under any Contract for Sale or
otherwise, and the Mortgagor shall and does hereby agree to
indemnify against and hold the Mortgagee harmless of and from: any
and all liabilities, losses or damages which the Mortgagee may
incur or pay under or with respect to any of the Collateral or
under or by reason of Mortgagee’s exercise of rights hereunder; and
any and all claims and demands whatsoever which may be asserted

§283557.2 3189% 1224C 98461544
29




UNOFFICIAL COPY* 15 us ¢

against it by reascn of any alleged obligations or undertakings on
its part to perform or discharge any of the terms, covenants or
agreements contained in any of the Collateral or in any of the
contracts, documents or instruments evidencing or creating any of
the Collateral. Unless Mortgagee assumes contrcl of the Premises
by taking possessicn thereof either directly or through a receiver,
the Mortgagee shall not have responsibility for the control, care,-
management or repair of the Premises or be responsible or liable
for any negligence in the management, operation, upkeep, repair or
control of the Premises resulting in loss, injury or death to any
tenant, licensee, employee, stranger or other person. No liability
shall be enforced or asserted against the Mortgagee in Mortgagee’s
exercise. _of the powers herein granted to it except for such
liability as 1i1s caused by Mortgagee’s gross negligence or wilful
misconduct.  and the Mortgagor expressly waives and releases any
such liabilitv. Should the Mortgagee incur any such liability,
loss or damage sunder any of the Leases or under or by reason
herecf, or in the¢ defense of any claims or demands, the Mortgagor
agrees to reimburse the Mortgagee immediately upon demand for the
full amount thereof, including costs, expenses and attorneys’ fees.

IV. GENERAL

1. Permitted Acts. Tne Mortgagor agrees that, without
affecting or diminishing in any way the liability of the Mortgagor
or any other perscn (except @any person expressly released in
writing by the Mortgagee) for the payment or performance of any of
the Liabilities or for the performance of any obligation contained
herein cr affecting the lien hereof upon _the Collateral or any part
thereof, the Mortgagee may at any time and from time to time,
without the consent of any person, do any or all of the following:
release any person liable (whether directly or indirectly,
primarily or secondarily, or otherwise) . . £or the payment or
performance of any of the Liabilities; extena the time for, or
agree to alter the terms of payment of any oL the Liabilities;
modify or waive any obligation or performance; suboidinate, modify
or otherwise deal with the lien hereof; accept additicnal security
of any kind; release any Collateral or other property securing any
or all of the Liabilities; make releases of any porticn of the
Premises; consent to the making of any map or plat of the (Premises;
consent to the creation of any easements on the Premises o7 0of any
covenants restricting the use or occupancy thereof; or exercise or
refrain from exercising, or waive, any right the Mortgagee may
have.

2. Suits and Proceedings. The Mortgagor agrees to indemnify
the Mortgagee and hold the Mortgagee harmless, from and against any
and all losses, damages, costs, expenses and claims of any kind
whatsoever (including, without limitation, attorneys’ fees} which
the Mortgagee may pay or incur in connection with any suit or
proceeding in or to which the Mortgagee may be made or become a
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party, which suit or proceeding does or may affect all or any
portion of the Collateral or the value, use or operation therecf or
this Mortgage or the wvalidity, enforceability, lien or priority
hereof or of any of the Liabilities or indebtedness secured hereby.

3, Loan Documents; Cbligatory Future Advances; Partial
Releases.

a. The Mortgagor covenants that it will timely and fully
perform and satisfy all the terms, covenants and conditions of the
Loan Documents.

b This Mortgage is granted to secure future advances and
loans from the Mortgagee to or for the benefit of the Mortgagor or
its successors and assigns or the Premises, as provided in the Loan
Documents, -ard costs and expenses of enforcing the Mortgagor’s
obligations vunder this Mertgage and the Loan Documents. All
advances, disblrsements or other payments required by the Loan
Documents are obligatory advances up to the credit limits
established therein/and shall, to the fullest extent permitted by
law, have priority over any and all mechanics’ liens and other
liens and encumbrances larising after this Mortgage 1s recorded.

¢. It is contemplateda ’that partial releases of this Mortgage
may be given if provided im the Loan Documents or as otherwise
agreed to by the Mortgagee, bat, no such release (or any other
release) shall affect the lien ¢f. this Mortgage on the remainder of
the Premises encumbered hereby. '

4. Security Agreement and Financing Statement. This
Mortgage, to the extent that it conveys./ grants a security interest
in, or otherwise deals with personal property or with i1tems of
personal property which are or may become fixtures, shall also be
construed as a security agreement, and algo. as a financing
statement, under the Uniform Commercial Code ai—in effect in the
State of Illinois, with the Mortgagor as Debtor (with its address
as set forth above) and with the Mortgagee as Secured Party (with

its address as set forth above).

5. Defeasance. Upon full payment of all indebtedness
secured hereby and full payment, performance and satisfaction of
all the Liabilities in accordance with their respective terms and
at the time and in the manner provided, and when Mortgagee shall
have no further obligation (whether contingent, conditional or
otherwise) to make any advance, disbursement or payment of any kind
or to extend any credit under or with respect to the Loan
Documents, this cconveyance shall be null and void, and thereafter,
upon demand therefor, an appropriate instrument of gquitclaim
reconveyance or release shall in due course be made by the
Mortgagee to the Mortgagor at the Mortgagor’s expense (but the
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Mortgagor’s undertakings and agreements set out in Article [T,
Section 5 above shall survive any such reconveyance or release).

6. Notices. All notices and other communications provided
for hereunder shall be in writing and, if to the Mortgagor, mailed,
telecopied, telegraphed, telexed or cabled to it at the address of
the Mortgagcr specified herein and in the Loan Documents; if to the
Mortgagee, mailed, telecopied, telegraphed, telexed or cabled to it
at the address of the Mortgagee specified herein and in the Lecan
Documents; or as to either party at such other address as shall be
designated by such party in a written notice to each other party
complyingas to delivery with the terms of this Section. All such
telecopier. telegraphic, telex or cable notices and communications
shall, wher telecopied, delivered, telexed or cabled, be effective
when telecopied, delivered to the telegraph company, confirmed by
telex answerback or delivered to the cable company, respectively,
and all such miil notices and communications shall be effective
five (5) days after deposit in the mails.

7. Successorsy ihe Mortgagor; Gender. All provisions hereof
shall inure to and Lind the parties and their respective
successors, vendees and -assigns; provided, however, that the
foregoing shall not in a0y, way limit, restrict or medify the
provisions of Article I, Seciion 4 above. The word "Mortgagor"
shall include all persons claiming under or through the Mortgagor
and all perscns liable for the payment or performance of any of the
Liabilities whether or not such persons shall have executed this
Mortgage or any of the other Loan (Doguments. Wherever used, the
singular number shall include the plural; the plural the singular,
and the use of any gender shall be aprlicable to all genders.

8. Care by the Mortgagee. The Mortuaace shall be deemed to
have exercised reasonable care in the custody and preservation of
any of the Collateral in its possession if it takes such action for
that purpose as the Mortgagor requests in writing. but failure of
the Mortgagee to comply with any such request shail not be deemed
to be (or to be evidence of) a failure to exercise reasonable care,
and no failure of the Mortgagee to preserve or protect any rights
with respect to such Collateral against prior parties, cr/to do any
act with respect to the preservation of such Collateral -not so
requested by the Mortgagor, shall be deemed a failure to exercise
reascnable care in the custody or preservation of such Collateral.

9. Nec Obligation on Mortgagee. This Mortgage is intended
only as security for the Liabilities. Anything herein to the
contrary notwithstanding, (i) the Mortgagor shall be and remain
liable under and with respect to the Collateral to perform all of
the obligations assumed by it under or with respect to each
thereof, (ii) the Mortgagee shall have no obligation or liability
under or with respect to the Collateral by reason or arising out of
this Mortgage and (iii) the Mortgagee shall not be required or

8263550.2 31859 1224C 98451544
32




UNOFFICIAL COPY¥ 12t rar o =

obligated in any manner to perform or fulfill any of the
obligations of the Mortgagor under, pursuant to or with respect to
any of the Collateral.

10. No Waiver bv the Mortgagee; Writing. No delay on the
part of the Mortgagee in the exercise of any right or remedy shall
operate as a waiver thereof, and no single or partial exercise by
the Mortgagee of any right or remedy shall preclude other or
further exercise thereof or the exercise of any other right ‘or
remedy. No amendment, waiver or supplement in any way affecting
this Mortgage shall in any event be effective unless set out in a
writing signed by the Mortgagee.

11. Coverning Law; Severability; Fraudulent Convevance
Section Headings. This Mortgage shall be construed in accordance
with and governed by the laws of the State of Illinois. Whenever
possible, each provision of this Mortgage shall be interpreted in
such manner as (o 'he effective and valid under applicable law, but
if any provision. cf this Mortgage shall be prohibited by or invalid
under applicable law, such provision shall be ineffective to the
extent of such prohibition or invalidity only, without invalidating
the remainder of such provision or the remaining provisicns of this
Mortgage, it being the pairies’ intention that this Mortgage and
each provision hereof be zffsctive and enforced to the fullest
extent permitted by applicabl<-law. Consistent with the foregoing,
and notwithstanding any other provision of this Mortgage to the
contrary, in the event that anv. action 1is brought seeking to
invalidate any of Mortgagor'’'s obligations under this Mortgage or
under any of the other Loan Dccuments under any £fraudulent
conveyance or fraudulent transfer theory, Mortgagor shall be liable
under this Mortgage only for an amount egual to the maximum amount
of liability that a court of competent juligdiction pursuant to a
final and nonappealable order or judgeme:it determines could have
been incurred under applicable law by Mortgagbe under this Mortgage
or the other Loan Documents at the time ol «he execution and
delivery of this Mortgage or other Loan Documents ¢or if such date
is determined not to be the appropriate date for-determining the
enforceability of Mortgagor’s obligations hereunder ‘ang thereunder
for fraudulent conveyance or transfer purposes, onthe date
determined to be so appropriate) without rendeiing such
hypothetical liability voidable under applicable law relating to
fraudulent conveyance or fraudulent transfer (the “Maximum
Obligated Amount”), and not for any greater amount, as if the
stated aggregated amount of the liability had instead been the
Maximum Obligated Amount. The Section headings used herein are for
convenience of reference only, and shall not be deemed to be a part
of this Mortgage or be considered in the interpretation, or
construction thereof.

12. No Merger. It being the desire and intention of the
parties hereto that this Mortgage and the lien hereof do not merge
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in fee simple title to the Premises, it is hereby understood and
agreed that should the Mortgagee acquire an additional or other
interests in or to the Premises or the ownership thereof, then,
unless a contrary intent is manifested by the Mortgagee as
evidenced by an express statement to that effect in an appropriate
document duly recorded, this Mortgage and the lien hereof shall not
merge in the fee simple title, toward the end that this Mortgage
may be foreclosed as if owned by a stranger to the fee simple
title.

13. Mortgagee Not a Joint Venturer or Partner. The Mortgagor
and the Mortgagee acknowledge and agree that in no event shall the
Mortgagee be deemed to be a partner or joint venturer with the
Mortgagor. ~ Without limitation of the foregoing, the Mortgagee
shall not ke deemed to be such a partner or joint venturer on
account of 1té-becoming a mortgagee in possession or exercising any
rights pursuant.to this Mortgage or pursuant to any other
instrument or (dbcument evidencing or securing any of the
Liabilities secured hereby, or otherwise.

14. Compliance ‘wizh Illinois Mortgade Foreclosure Law.

a. If any provision(oi this Mortgage is inconsistent with any
applicable provision of thel2ct (as defined below}, the provisions
of the Act shall take precC:dence over the provisions of this
Mortgage, but shall not invalidite or render unenforceable any
other provision of this Mortgage that can fairly be construed in a
manner consistent with the Act.

b. Without in any way limiting or restricting any of
Mortgagee's rights, remedies, powers-and_authorities under this
Mortgage, and in addition to all of such rights, remedies, powers,
and authorities, the Mortgagee shzll also have-and may exercise any
and all rights, remedies, powers and authorities which the holder
of a mortgage is permitted to have or exercise uider the provisions
of the Act, as the same may be amended from time Lo time. If any
provision of this Mortgage shall grant to Mortgagee  any rights,
remedies, powers or authorities upon default of the Marigagor which
are more limited than the rights that would otherwise oz vested in
Mortgagee under the Act in the absence of said provision, Mortgagee
chall be vested with all of the rights, remedies, powers and
authorities granted in the Act to the fullest extent permitted by
law.

c. Without limiting the generality of the foregoing, all
expenses incurred by Mortgagee, to the extent reimbursable under
Sections 15-1510, 15-1512, or any other provision of the Act,
whether incurred before or after any decree or judgment of
foreclosure, and whether or not enumerated in any cother provision
of this Mortgage, shall be added to the indebtedness secured by
this Mortgage and by the judgment of foreclosure.
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15. No Reliance by Others on the Premises; Single Zoning Lot
and Tax Parcel. The Mortgagor covenants that it will not cause or
permit any land, building or other improvement, or other property
of any kind whatscever which is not subject to the lien of this
Mortgage (regardless of whether such property is owned by
Mortgagcr) to rely on the Premises or any part thereof or any
interest therein to fulfill any municipal or governmental
regquirement of any kind whatsoever, and the Mortgagor hereby
assigns to the Mecrtgagee any and all rights to give or withhold
consent for all or any portion of the Premises or any interest
therein to be so used. The Mortgagor represents, warrants and
covenants that no building or other improvement situated on or
comprising part of the Premises does, or at any time will, rely on
any property not subject to the lien of this Mortgage to fulfill
any governmental or municipal requirement of any kind whatscever.
The Mortgagor shall not cause or permit to be impaired the
integrity of Che Premises as a tax parcel or parcels separate and
apart from all Otlier tax parcels. Any act or omission by Mortgagor
which would resulf~in a violation of any of the provisions of this
Section shall be void ab initio and of no force or effect for any
purpose whatsoever.

16. No Property Fenager’s Lien. Any property management
agreement for or relating vo all or any part of the Premises,
whether now in effect or entefed into hereafter by the Mortgagor or
its agent, with a property minager shall contain a "no lien”
provision whereby the property manager forever and unconditionally
waives and releases any and all wechanics’ lien rights and claims
that it or anyone claiming through ox wnder it may have at any time
pursuant to any statute or law (inelading, without limitation,
770 ILCS 60/1). Such property managemenr-agreement or a short form
thereof including such waiver shall, at the Mortgagee’s request, be
recorded with the Office of the Recorder oi-Déeds for the county in
which the Premises are located. In addition,’ the Mortgagor shall
cause the property manager to enter into a subordination agreement
with the Mortgagee, in recordable form, whereby the property
manager subordinates its present and future lien cichts and those
of any party claiming by, through or under it, to tHe Lien of this
Mortgage. The Mortgagor's failure to cause any of the l¢regoing to
occur shall constitute a default under this Mortgage.

17. WAIVERS. THE MORTGAGOR, ON BEHALF OF ITSELF “AND ALL
PERSONS NOW OR HEREAFTER INTERESTED IN THE PREMISES OR THE
COLLATERAL, VOLUNTARILY AND KNOWINGLY HEREBY: ACKNOWLEDGES THAT
THE TRANSACTION OF WHICH THIS MORTGAGE IS A PART IS A TRANSACTION
WHICE DOES NOT INCLUDE EITHER AGRICULTURAL REAL ESTATE (AS DEFINED
IN THE ILLINOIS MORTGAGE FORECLOSURE LAW, 735 ILCS 5/15 - 1101 ET
SEQ., HEREIN THE "ACT"), OR RESIDENTIAL REAL ESTATE (AS DEFINED IN
THE ACT); WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE
LAW, ANY AND ALL OTHER RIGHTS TO REINSTATEMENT OR REDEMPTION AND
ANY AND ALL OTHER RIGHTS AND BENEFITS UNDER ALL PRESENT AND FUTURE
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APPRAISEMENT, HOMESTEAD, MORATORIUM, VALUATION, EXEMPTION, STAY,
EXTENSION, REDEMPTICON AND MARSHALLING STATUTES, LAWS OR EQUITIES
NOW OR HEREAFTER EXISTING, AND AGREES THAT NO DEFENSE, CLAIM OR
RIGHT BASED ON ANY THEREOF WILL BE ASSERTED, OR MAY BE ENFORCED, IN
ANY ACTION ENFORCING OR RELATING TO THIS MORTGAGE OR ANY OF THE
COLLATERAL. WITHOUT LIMITING THE GENERALITY OF THE PRECEDING
SENTENCE, THE MORTGAGOR, ON ITS OWN BEHALF AND ON BEHALF OF EACH
AND EVERY PERSON ACQUIRING ANY INTEREST IN OR TITLE TO THE PREMISES
SUBSEQUENT TO THE DATE OF THIS MORTGAGE, HEREBY IRREVOCABLY WAIVES
ANY AND ALL RIGHTS OF REINSTATEMENT (INCLUDING, WITHCUT LIMITATION,
ALL RIGHTS OF REINSTATEMENT PROVIDED FOR IN 735 ILCS 5/15 - 1602)
OR REDEMPTION FROM SALE OR FROM OR UNDER ANY ORDER, JUDGMENT OR
DECREE ~0F FORECLOSURE OF THIS MORTGAGE (INCLUDING, WITHOUT
LIMITATION, ALL RIGHTS OF REDEMPTION PROVIDED FOR IN 735 ILCS 5/15
- 1603) OR_UNDER ANY POWER CONTAINED EEREIN OR UNDER ANY SALE
PURSUANT TO ANY STATUTE, ORDER, DECREE OR JUDGMENT OF ANY COURT.

18. JURISDICTION.

ANY LITIGATION(BASED HEREON, OR ARISING OUT OF, UNDER, OR IN
CONNECTION WITH, THIS MORTGAGE OR ANY OTHER LOAN DOCUMENT OR ANY
COURSE OF CONDUCT, COURSE OF DEALING, STATEMENTS (WHETHER VERBAL OR
WRITTEN) OR ACTIONS OF MORTCAGEE OR MORTGAGCR SHALL BE BROUGHT AND
MAINTAINED EXCLUSIVELY IN TKE COURTS OF THE STATE CF ILLINOIS OR IN
THE UNITED STATES DISTRICT /ZOURT FOR THE NORTHERN DISTRICT OF
ILLINOIS. MORTGAGOR HEREBY EXPRESSLY AND IRREVOCABLY SUBMITS TO
THE JURISDICTION OF THE COURTS OF THE STATE CF ILLINOIS AND OF TRE
UNITED STATES DISTRICT COURT FOR 1Hy” NORTHERN DISTRICT OF ILLINOIS
FOR THE PURPOSE OF ANY SUCH LITIGATION AS SET FORTH ABCVE AND
IRREVOCABLY CONSENTS TO PERSONAL SERVICE WITHIN OR WITHOUT THE
STATE OF ILLINOIS. MORTGAGOR HEREBY /EXPRESSLY AND IRREVOCABLY
WAIVES, TO THE FULLEST EXTENT PERMITTED BY LAW., ANY OBJECTION WHICH
IT MAY HAVE OR HEREAFTER MAY HAVE TO THE "LAVING OF VENUE OF ANY
SUCH LITIGATION BROUGHT IN ANY SUCH COURT REFZRRED TO ABOVE AND ANY
CLAIM THAT ANY SUCH LITIGATION HAS BEEN BROUGHT . MN.,AN INCONVENIENT
FORUM.

19. WAIVER OF JURY TRIAL.

MORTGAGOR AND MORTGAGEE HEREBY WAIVE ANY RIGHT TO 4 TRIAL BY
JURY IN ANY ACTION OR PROCEEDING TO ENFORCE OR DEFEND AN RIGHTS
UNDER THIS MORTGAGE OR ANY OTHER LOCAN DOCUMENT, AND MORTGAGOR AND
MORTGAGEE AGREE THAT ANY SUCH ACTION OR PROCEEDING SHALL BE TRIED
BEFORE A COURT AND NOT A JURY.

[Signature Page Follows].
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WITNESS the hand and seal of the undersigned Mcrtgagor on the
day and year first above written, pursuant to proper authority duly
granted.

TELEGRAPH PROPERTIES LIMITED
PARTNERSHIP, an Illinois
limited partnership

By: Telegraph Properties, Inc.,
a South Dakota corporation,
its general partner

By://' y[, e
Bart@ " iy A Green S £/

Title: i’cr’f’la s of
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STATE OF ILLINCIS )

) SS.
COUNTY OF COCK )
I, OWSA, , a notary public in and for gaid
Ceunty, ,in,the State aforesaid, DO HEREBY CERTIFY THAT /fesiq j -
(Qén6/4 personally known to me to be the e

of Telegraph Properties, Inc., general partner of
Telegraph Properties Limited Partnership, an Illinois limited
partnership, and personally known to me to be the same person whose
name is subscribed to the foregoing instrument, appeared before me
this day in person and acknowledged that as such SeCrefary of
said corpozation, __ he signed and delivered the said instYument
pursuant to wroper authority duly given by the Board of Directors
¢f said corporation, as h_[S free and voluntary act and as the
free and voluntzry act and deed of said corporation, for the uses
and purposes therein set forth.

GIVEN under my ¥eid and notarial seal this 18th day of March

1999,
<
A#@
Notary Public
My Commission expires: (SEAL]
e " 'OFFLCiAL SEAL"
03’/ AS r/ 200 Sharon Xisckowski

Notary Public, Stat¢ of Illinois
issi 3252002
| My Commyssion Exp: 03/25/200 .

R B AT TR R WP
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EXHIBIT A

‘:‘?151 Page 40 of 42

The Land

LAND IN THE CITY OF CHICAGO, COOK COUNTY, ILLINOIS DESCRIBED AS
FOLLOWS :

LOT 5 IN BLOCK 33 IN ORIGINAL TOWN OF CHICAGO, IN SECTICN @,
TOWNSHTIP 39 NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL MERIDIAN,
IN COOK COUNTY, ILLINOIS.

COMMONLY KNOWN AS: 188 WEST RANDOLPH

PIN: 17-09-433-001 Vol. 510
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EXHIBIT B

Environmental Disclosures

NCNE
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EXHIBIT ¢

Superior Mortgages

Mortgage dated July 31, 1998, from Telegraph Properties Limited
Partnership, an Illinois Ilimited partnership, as Mortgagor, to
Corus Bank, N.A., as Mortgagee securing an original principal
amount of $11,100,000.00, which was recorded on August 4, 1998,
with the County of Recorder of Cook County, Illinois as Document
No. 98683359,

AND

Mortgage dated Tebruary 27, 1997, from Telegraph Properties Limited
Partnership, an)Illinois limited partnership, as Mortgagor, to
LaSalle Bank NI, ‘ag Mortgagee securing an original principal amount
of $4,000,000.00," which was recorded on March 5, 1227, with the
County of Recorder &f Cook County, Illinois as Document No.
97655652.

- NO OTHER MORTGAGES -
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