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ASSISTANT
SECRETARY'S CERTIFICATE
OF
_CORPORATION qOCR12-¥

THE UNDERSIGNED Herbert B, Max, Assistant Secretary of
Archibald Candy Corpeoration (the "Borrower"), pursuant to the
Note Purchase Agreement, dated as of October , 1991 (the
"purchase Agreement"), among the Borrower, Famdie May Holdings,
Inc. and the Purchaser, does hereby certify as follows
{(capitalized terms used herein shall have the meanings ascribed
ther=to in the Purchase Agreement):

1. There has not been any amendment to or modification of
the Borrower's Articles of Incorporation since
O-tober 21, 1991.

Exceps—as contemplated by the Transactions, no
proceeding for merger, consolidation, liquidation,
reorganizgation or dissolution of the Borrower or the
sale of all o substantially all of its assets is
pending or contemplated.

The copy of the Pv-laws of the Borrower, attached

hereto as Exhibit' A ~is true and complete and such
By-laws are in full force and effect as of the date
hereof and have been ar full force and effect since

October @&, 1991 without modification or amendment.

Attached hereto as Exhibit'F _are true and correct
copies of all resolutions adeopied by the Board of
Directors of the Borrower relatirg to the Merger and
Related Documents and the Assumpt:nn Agreement, which
resolutions have not been amended or- rescinded and are
in full force.

teiscoy

The form of Merger Agreement, attached hareto as
Exhibit C, is substantially in the form agpirved by or
pursuant to authorization by the Board of Directors of
the Borrower.

The form of Assumption Agreement, attached hereto as
Exhibit D, is substantially in the form approved by or
pursuant to authorization by the Board of Directors of
the Borrower.

The form of each of the Security Documents, attached
hereto collectively as Exhibit E, is substantially in
the form approved by or pursuant to authorization by
the Board of Directors of the Borrower, \




UNOFFICIAL,GOPY

8. The form of Intercreditor Agreement, attached hereto
as Exhibit F, is substantially in the form approved by
or pursuant to authorization by the Board of Directors
of the Borrower,

9. The following persons are on the date hereof duly
qualified and acting officers of the Borrower, duly
elected or appointed to the offices set forth beside
their respective names and signatures, and each such
person who, as an officer of the Borrower, signed the
Purchase Agreement, the Notes, any of the Related
Documents or any other document delivered prior hereto
or on the date hereof in connection with such
agreements and documents and the transactions
contemplated therein was, &t the respective times of
puch signing and delivery and is now duly elected or
appointed, qualified and acting as such officer, and
tne signatures of such persons appearing on such
docurients are their genuine signatures:

NAME QFFICE SIGNATURE o
v
Herbert B, Max lszistant Secretary [
ot

IN WITNESS WHEREOF, I hive signed my name this 3¢ day of
October, 1991.

ooin T dipe i o7 9 ARCHIERLD CANDY CORPQRATION

o Geroeer I N
v oy, \fl '.f/ By

EL‘- “:“““ N ‘ AP |/
mﬂg%&m L 1o ot Now York Werbert B. Max,
No. 4827418 Afsistant Secretary
uiod I N o G160 7
Tarm Expires '

I, Adam E. Max, Vice President of the Borrower, hereby certify
that Herbert B. Max is on the date hereof the duly elected,
gualified and acting Assistant Secretary of the Borrower, and that
the signature set forth above is his true and correct signature.

Dated: October 30, 1991,
ARCHIBALD CANDY CORPORATION

-

Sweoknd TO DerKke ME il

&:‘,7’![)«;; of TR //C"{'/ By: W;‘W

Adam E, Max,

) C%Ek“{ Vice President
/ //‘r{(/w'i N

ROCKWELL YENNEY
Notary Public, Blate of New York
ﬂadNo' r?zes 27\?1 5k County
i i w YOT
1&#%mm30ﬂwmmrqurgL
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WHEREAB, the Company is the legal and
beneficial owner of 100% of the outstanding
shares of common stock of each of the
following corporations:

Fannie May Candy Shops, Inc. (an Illinols corporation)
Fannie May Candy Shops, Inc. (an Indiana corporation)
Fannie May Candy Shops, Inc. (a Michigan corporation)
Fannie May Candy Shops, Inc. (a Minnesota corporation)
Fannie May Candy Shops, Inc. (a Pennsylvania corporation)
Fannie May Candy Shops, Inc. {(a Wisconsin corporation)
Chicago Fannie May Candy Company (an Illinois
corporation)

Realistic Reproductions, Inc. (an Illinois corporation)

(each. a "Merger Subsidiary" and collectively, the
"Merge. Subsidiaries™)

WHEREAB, such common stock cwned by the
Company of -@ach Merger Subsidiary is the
only issued znd outstanding class of stock
of such Merger subsidiary;

WHEREAS, the Company desives that each
Merger Subsidiary be iierged (collectively,
the "Merger") into tha Company pursuant to
the Business Corporaticn 2ct of the State of
Illinois and the applicable corporate
statutes of the jurisdictiorn of
incorporation of such Merger “ubsidiary;

NOW, THEREFORE, BE IT:

RESOLVED, that each Merger Subsidiary. oe
merged into the Company with the Company-as
the surviving corporation (the "surviviny
Corporation”) and that pursuant to the
Merger, the Corporation shall assume all
obligations and liabilities of each Merger
Subsidiary;

RESOLVED, that upon the proposed Merger
becoming effective, (i) with respect to each
Merger Subsidiary, each outstanding share of
conmon stock held of record by the Company
as the sole stockholder of such Merger
Subsidiary shall, by virtue of such Merger
and without any action on the part of the
holder thereof, be cancelled and retired and
cease to exist, and shall not be converted
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into the stock of the Surviving Cerporation
or the right to receive cash, shares or
other securities or obligations or any other
consideration and (ii) with respect to the
Company, each share of common stock and
preferred stock of the Company cutstanding
at the effective time of such Merger shall
remain issued and outstanding as one validly
issyed, fully paid and non-assessable share
of common stock and preferred stock,
respectively, of the Surviving Corporation;

RESOLVED, that the Plan of Merger attached
hareto as Exhibit A shall be the Plan of
Maraer for the Merger and that the form,
termz and provisions of the Plan of Merger
are liezoby adopted, authorized and approved
in all respects;

RESOLVED, tuat the form, terms and
provisions of the Articles of Merger (or the
Certificate of Werger, as the case may be)
to be filed in tne state of incorporation of
each Merger Subsidisry and in the State of
Illinois for the Mergzr be, and they hereby
are, authorized and apnroved and that each
officer of the Company bz, and each of them
hereby is, authorized, enpowered and
directed to execute each of guch Articles of
Merger (or Certificate of Merucr, as the
case may be) in the name and on oehalf of
the Company and under its corporats seal or
otherwise, in, or substantially in, such
forms with such changes therein and
modifications thereto as the officer
executing the same may approve, his
execution thereof to be conclusive evidenc:
of the Company's approval of such changes,
and the Secretary or any Assistant Secretary
of the Company is hereby authorized to
attest to each of such Articles of Merger
(or Certificate of Merger, as the case may
be) (if required thereby), and each officer
of the Company is hereby authorized,
empowered and directed to cause the relevant
Articles of Merger to be filed with the
Secretary of State of the State of Illinois
and the relevant Articles of Merger (or
Certificate of Merger, as the case may be)

21 s00Y
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with the Secretary of State or the
Department of State (as the case may be) of
the state of incorporation of each Merger
Subsidiary, and a certified copy of such
Articles of Merder (or Certificate of
Merger, as the case may be) to be recorded
in any jurisdiction required by applicable
law;

REBOLVED, that the Company qualify to do
business in each jurisdiction in which a
Merger Subsidiary is incorporated and in
which a Merger Subsidiary is qualified to do
rvsiness;

REQGLYED, that in each such jurisdiction

in which the Company gualifies to do
business, the Company shall do business
under the rame of Fannie May Candy Shops;
and that the Company file appropriate
fictitious nime, assumed name, trade name or
ather applicatior in such jurisdictions in
order to do business under the name of
Fannie May Candy Saops;

RESOLVED, that the propzr officers of the
Company be, and each of {liem hereby is,
authorized and directed to ake all such
further action and to executz and deliver
all such instruments, certifizates and
documents, in the name and con bchalf of the
Company and under its corporate sesl or
otherwise, and to pay all such expens2s and
taxes, as in their judgment shall be
necessary, proper or advisable pursuant o
the Plan of Merger and each of the Articies
of Merger (or Certificate of Merger, as tho
case may be), or in order to effect the
Merger or to carry out fully the intent and
to accomplish the purposes of all of the
foregoing resolutions, and each of them.
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RGER_OF FMCAN ACQUISITION CORP. INTO THE COMPANY

RESOLVED, that FMCAN ACQUISITION CORP., a
shareholder of the Company ("Acquisition Co.") be
merged (the "Merger") into the Company, with the
Company as the surviving corporation (the "Surviving
Company™) and that pursuant to the Merger, the Company
shall assume all rights, obligations and liabilities
of Acquisition Co.;—

RESQOLVED, that on the effective date of Merger:

(a) Each of the 1,886.3128%22 common shares of
the Company outstanding on the effective date of the
¥erger and owned by Fannie May Holdings, Inc., a
Delavare corporation ("Holdings"), shall continue to
be cutitanding and owned by Holdings after the
effectiva date of the Merger;

(b) ~rae 291,830 preferred shares of the Company
outstanding on the effective date of the Merger and
owned by Holdipgs, by virtue of the Merger and without
any action on the part of the holder thereof, shall be
converted into 68z =hares of Common Stock of the
Company

(c) Each of the 17,313.6871078 common shares of
the Company outstanding ar’ the effective date of the
Merger and owned by Acquisi*ion Co. shall be cancelled
and shall revert to the status. of authorized but
unissued shares, and no shares ai capital stock shall
be issued with respect thereto:

(d) The common shares of Acquisicion Co,
outstanding on the effective date of the Merger shall,
by virtue of the Merger and without any action on the
part of the holder thereof, be converted Into and
exchanged for the 1,641.6871078 common shares 2f the
Company which became.authorized but unissued sliares
pursuant to the Merger;

RESOLVED, that (i) the Agreement and Plan of
Merger attached hereto as Exhibit A shall be the Plan
of Merger for the Merger, and that the Agreement and
Plan of Merger and the form, terms and provisions
thereof, are hereby adopted, authorized and approved
in all respects, and the form, terms and provisions of
such agreement be, and they hereby are, adopted,
authorized and approved and that each officer of the
Company be, and each of them hereby is, authorized,
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empowered and directed to execute such agreement in
the name and on behalf of the Company and under its
corporate seal or otherwise, in, or substantially in,
such forms with such changes therein and modifications
thereto as the officer executing the same may approve,
his execution thereof to be conclusive evidence of the
Company's approval of such change;

RESOLVED, that the form, terms and provisions of
the Articles of Merger relating to the Merger be, and
they hereby are, authorized and approved and that each
officer of the Company be, and each of them hereby is,
authorized, empowered and directed to execute the
Articles of Merger in the name and on behalf of the
Zonpany and under its corporate seal or otherwise, in,
or substantially in, such forms with such changes
therein and modifications thereto as the officer
executing the same may approve, his execution thereof
to be corciusive evidence of the Company's approval of
such changss, and the Secretary or any Assistant
Secretary of th2 Company is hereby authorized to
attest to the Zrhicles of Merger (if required
thereby), and eazh cfficer of the Company is hereby
authorized, empoweisd and directed to cause the
Articles of Merger tome filed with the Secretary of
State of the State of . I)linois, and a certified copy
of the Articles of Merge:r - to be recorded in any
jurisdiction required by ‘zpplicable law;

ASSUMPTION OF OBLIGATIONS TO JACKSON N4TIONAL LIFE
INSURANCE COMPANY AND FIRST NATIONAL BANF OF CHICAGQ

RESOLVED, that the Company entel-into (i) an
Assumption Agreement with Jackson Nacisnal Life
Insurance Company ("Jackson") pursuant to.which it
will assume all obligations of Acquisition ©o. under
the Note Purchase Agreement (the "Note Purchaae
Agreement") among the Company, Holdings, and Juckson
pursuant to which Acquisition Co. has issued 17.25%
Senior Secured Notes Due 1999 (the "Senior Note") in
the aggregate principal amount of $30,000,000 held by
Jackson, and (ii) an Assumption Agreement with The
First National Bank of Chicago ("First Chicago")
pursuant to which it will assume all obligations of
Acquisition Co. under the Credit Agreement among the
Company, Holdings and First Chicago relating to a
revolving credit loan from First Chicago with a
maximum commitment of $10,000,000; and that in
connection therewith, the Company execute and deliver
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the Security Documents (as defined in the Note
Purchase Agreement) (including, but not limited to,
mortgages, deeds of trust and trust deeds in favor of
the Collateral Trustees (as defined in the Note
Purchase Agreement)) and that the form, terms and
provisions of each of such agreements be, and they
hereby are, authorized and approved in all respects;
and that any officer of the Company be, and they each
hereby are, authorized, empowered and directed to
execute such agreements, in the name and on behalf of
the Company, and under the corporate seal of the
Company or otherwise, in, or substantially in, such
form and with such changes therein and modifications
‘thereto as the officer executing such agreements may
approve, his execution and delivery thereof to be
conclusive evidence of the Company's approval of such
chances on behalf of the Company:

AS8SUMPTION OF OBL(CATION RELATING
TO SUBORDINATED NOTES -

RESOLVED,  tnhat the Company enter into a
Confirmation and 2ssumption Agreement pursuant to
which it will acknowledge the assumption of all
obligations of Acquisnition Co. under (i) a Securities
Purchase Agreement (tne Securities Purchase
Agreement") among the Curpany, Holdings and the
purchasers listed in Scheuul2 1 to the Securities
Purchase Agreement (collectively, the "Subordinated
Noteholders"”) and (ii) the 14% Snhordinated Notes Due
2000 (the "Subordinated Notes") in the aggregate
principal amount of $35,000,000 isrued by Acquisition
Ca., to the Subordinated Noteholders: ard that the
form, terms and provisions of such agreement and
instrument, be and they hereby are, authorized and
approved in all respects; and that any officer of the
Company be, and they each hereby are, authorized,
empowered and directed to execute such agreenmzrt and
instrument, in the name and on behalf of the Company,
and under the corporate seal of the Company or
otherwise, in, or substantially in, such form and with
such changes therein and medifications thereto as the
officer executing such agreement may approve, his
execution and delivery thereof to be conclusive
evidence of the Company's approval of such changes on
behalf of the Company;
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AMENDMENT TO ARTICLES OF INCORPORATION

RESOLVED, that effective immediately after the
Merger, the Articles of Incorporation of the Company
shall be amended and restated in their entirety
("Amended and Restated Articles") as permitted under
the Illinois Business Corporation Act;

RESOLVED, that the Amended and Restated Articles
of Incorporation, in the form attached hereto as
Exhibit B, of the Company be submitted to the sole
shareholder of the Company for written consent without
a_meeting pursuant to Section 7.10 of the Illinois
Business Corporation Act, and that such amendment
enay) be effective only after approval thereof by the
holder of all of the outstanding shares of Common
Stock ot the Company:

RESOLVID, that the proper officers of the Company
be, and they hereby are, authorized and directed to
execute and file with the Secretary of State of the
State of Illinois the Amended and Restated Articles of
Incorporation of che Company, substantially in the
form attached hereto as Exhibit B, after the Amended
and Restated Articles have been approved by the sole
shareholder of the Comgeuy:

RESOLVED, that effective immediately after the
Merger, the by-laws ¢f the Company shall be amended
and adopted in the form attached nerato as Exhibit C;

MISCELLANEOUS

RESOLVED, that each of the officers of the
Company be, and they each hereby are, authcrized and
directed to take all such further action and ¢n
execute and deliver all such agreements, instrurents,
documents, certificates, powers of attorney, ana
financing statements in the name and on behalf of the
Company, and under the corporate seal of the Company
or otherwise, and to pay all such expenses as in their
judgment shall be necessary, proper or advisable
pursuant to or in connection with any of the
above~referenced agreements, documents or instruments
or in order to carry cut fully the intent and to
accomplish the purposes of all of the foregoing
resolutions, and each of them.




’ T BY:RUDNICK & WOLFU N@}:@{:ICGIALL CCTIWW 935 0084 # 2

- BGA-10.30

{Rev. Jan. 1881)

ARTICLES OF AMENDMENT

Flo#

R

George H. Ryan

Seoratary of Stale

Dapanment of Buginasa Senvices
Seringlleld, 1L 82756

Telaphone (217} 782:6961

Remil payment in chack of monay
order, payable lo "Sscreiary ot State.”

SUBMIT IN DUPLICATE

Thin space fof use by
Bacretary of Slale

Date

Franchise Tax
Filing Fea
Penalty

Appraved:

1. CORPORATE NAME:

ARCHIBALD CANDY CORPCRATION

2. MANNER OF ADOPTION:anA. restatement

The following amandmeny of L Articles of Incorporation was adopted on

19 31 _ in the manner indicated helow. { "X" one box anly)
By & majorily of the incorporators, provided no ¢iectors were named in tha articles of incarparation and no directors have been

etecled; or by & majority of the board of directors, i

as of the time of adoption of this amendment;

By a majority of the board ol direclers, in accordance with Seciiun 10.15, sharas having bean issuad by shareholder action not

Deing raquired for tha adoption af the amendinent;

(Nata 1)

Qctober

ceeordance with Section 10.10, the corporation having i8susd no shares

{Nala 2}

»

-
(Note3)

By the shaseholdars, 1n pecordance with Section 10.20. a reaoclutiort the hanrd of diraciors having been duly adopted an
submitted to the shareholders. Ata mesting of shareheldars, notless thar the minimum number of vates taguired Dy sislute .
and by the anic/es of Incorporation were veled in favor of the amendment;

{Note 4) ﬁi

By the shareholdets, in accordance wilth Sactions 10.20 and 7,10, aresokstion of the boaid of direciors having baan duly ade)ted
and submilied to the shareholdars. A congent in writing has heen signed by shareholders having not g8 than the minimum
number of vates required by statute and by the anicles of incorporation. Sharehaldars who hava no' consentad in wrillng have

been given nolice in accordance with Section 7.10;

(Nole 4)

By the sharehalders, in accordance with Sactiana 10.20and 7. 10, & reag,ution of the board of directors haviny been duly adopted
and submitted 10 the shareholders. A consent in wriling has heen signed by all the sharehoiders antiixx to vole on this

amendment.

{INSERT AMENDMENT)

{Note 4)

[ARy articie Deing amended is required o be st forth in ita entirely.) (Suggestsd languaga for an amendment to change the corporate name
i RESOLVED, thal the Articles of inzorporation be amanded 10 read as follows.)

N/A

[NEW NAME}

All chiangas other than name, inciuds on page 2
{over)
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Hesolution

See Attachment

teyscor
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/ 3. The mannar In which any exchange, reclassiticalion or cancellation of isaued snares. of a reduction of the number of authonzed shares of any
’ class betow the number of issued shares of tha! ciass, provided ter or ettected by I amandment, s as follows: (/f Pol applicabie, ingert "No
change’)

No change

4 {a) The manner In which said amendment etiecis a changs in the amount of paid-in capitat (Pald-In cepial teplaces the 1erma Staled Capital
and Pald-in Surphus and la equal 1o he tolal of these accounts) ls as foliows: (/f ot applicabla, insent "No change’)

No change

{b) The amauni of p7d-ii: capilal (Pale-In Capital raplaces tha tarms Staled Copltal and Paid-in Surplus and is wqual 1C the total of ihese
sccounts) as changeo o his amandmant la aa tollows: (if not appiicabis, insert “No change’)

No change

Balore Amendment  Ater Amendmant

Paidncaplal § S

{Compiele eltner 'ism 5 or & below)

5. Theundersigned corporation has caused this statement tose ianad by its duly authorized officers, each of whom affirris,  w
under penafties of parjury, that the facts stated herein ara trua (2

Dated 19 91 ARCETIBALD CANDY CORPORATION (1'
(Exact Name of Corporation] t{\;
aftested by by o
(Signature of Secratary or Assistant Secratary) (Sigrature of Prasident or Vice Prasident)
{Tyoe or Print Neme and Tite) {Typ; o_r‘?, in] Name and Title)

8. if amendment Is authorized by Ihe incorporators, the Incarporators must sign below.
OR

If amendment is authorlzad by the dirsctors and there are no ofticers, then a majority of tha diractors ur Such directore
as may be designated by the board, must sign below.

The undersigned affirms, unger the penaltiea of perjury, that the facts stated harein are trua.

Datad .19
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ARCHIBALD CANDY CORPORATION

ATTACHMENT TO
AMENDED AND RESTATED ARTICLES OF INCORPORATION

The text of the Amended and Restated Articles of Incorporation 18 as follows:

RESTATED ARTICLE 1. The name of the corporation is ARCHIBALD CANDY
CORPORATION,

LCTATED ARTICLE 2. The purpose or purposes for which the corparation
Is organizeg are

(@'~ ~ to manufacture, produce, buy, sell and deal in, at wholesale,
candles and confectionery, confectionery novelties and
carfectionery supplies, and the Ingredients and by-products
thoreof, to manufacture and produce, buy, sell and deal in, at
wholessin, any and all equipment used in or appertaining to the
manufaeturs. and production of candies and confectionery,
confectlotery naveltles and supplies, and the ingredlents and
by-produets ¢hureofl; and

(b}  to engage In any iawful act or activity for which a corporation
may be incorporatec under the Ilinols Business Corporation Act
of 1983, as amended.

RESTATED ARTICLE 8. The duration ri the corporation is perpetual,

AMENDED AND RESTATED ARTICLE 4, 7ie total number of shares which
the corporation shall have authority to issue is Twent/-Five Thousand (25,000) shares
of common Stuoeck with a par value of $0.04 per siizema,  Cumulative voting is
eliminated. The provisions of the Ilinpls Business Corporation Aet of 1983, as
amended, that require for approval of corporate action u two-thirds vote of the
shareholders are hereby superseded and there shall be required, in leu thereof a
majority of the outstanding shares entitled to vote on the malter-and a majority
of the outstanding shares of each olass of shares entitled to vote ‘as 1 _class on the
matter.

The corporation was incorporated on May 81, 1922 under the name < pehibald
Candy Corporation.

The address of the registered office and the name of the registered agent on
the date of flling the restated artioles are:

The nuinber of shares issued on the date of filing this Amended and Restated
Articles of Tnoorporation is 19,200 common shares, par vatue $0.01 per shara, and
the amount of pald-in capital as of such date Is § .

MEKK1324

5




UNOFFICIAL COPY

AGRE EMENT &NQ PLAN OF MERGER

AGREEMENT AND PLAN OF MERGER dated as of October —. 199, by and
between FMCAN ACQUISITION CORP. ("FMCAN") and ARCHIBALD CANDY
CORPORATION ("Archibald"), both lllinois carporations (FMCAN and Archibald are
hereinafter sometimes referred tq individually as a “Constituent Corperation" or

coliectively as the "Constituent Corporatlons”).

Becltals

A. /U FMCAN is a corporation grganized and existing under the laws of the
State o llinofs, having been incorporated on October 23, 1861.

B.  Archibal¢ & £ corporation organized and existing under the laws of the
Stete of linols, having been incorperated on May 31, 1922.

C. The authorized cagitilstock of FMCAN consists of 100 common shares,
par value §1.00 per share, all of whricr are issued and outstanding and owned by
Farnie May Holdings, Inc., a Delaware corporation (“Holdings®),

D. The authorized capital stock of Arshibaid consists of 25,000 common
shares, par value $.01 per share, and 300,000 prefeired shares, par value $10.00 per
share, of which 291,830 preferred shares are issued anc 2utstanding and owned by
Holdings and of which 19,200 comman shares are issued and vutstanding, of wnhich
1,886,3128922 are owned by Holdings and 17,318.6871078 are owned. hy FMCAN.

E. FMCAN desires to merge with and into Archibald, and Arrciibald desires
that FMCAN merge with and inco it, upon the terms and conditions set torth herein

and (n accordance with the Business Caorporation Act of the State of [linois.

F. The respective Boards of Dﬁ'ectors of FMCAN and Archibald deem tne

merger of FMCAN into Archibald {the "Merger”) desirable and in the best Interests

of the corperations and thelr respective shareholders, The respective Boaras of
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Directars of FMCAN aud Archibald 5y Tesor :ons auy adopted have approved ihis

Mergor Agreement and directed that it be sucmitted 1o their respective sharenolders.
NOW, THEREFORE, i consiceration of the premises and of the mutual

agreements, covenants and conditions herein contalned, and in acecordance with the

Business Corporation Aet of the State of [lilnols, the parties agree as follows:

ARTICLE 1
Merger
L. On the Effective Date of the Merger, as hereinafter defined, FMCAN
shall be mergad-with and into Arghibald, wrieh shall be the surviving eorporarion
{"Surviving Corperation”), and Archibald on sueh date shall merger FMCAN with and
into itseif, On the Effective Daie ot tha Merger, the separate existence of FMCAN
shall cease and the existeaca of Archibalc as the Surviving Corporation shall
continue in effect unimpaired ‘my the merger, with all the rights, privileges,
immunities and powers, and subjeet to ail the duties and ljabilities, of & eorporation
orgarized under the Business Corporation avt of the State of lllinols, As used
herein, "Effective Date" means the cate on-‘wnieh \lily Agreement and Plan of
Me:ger becomes effective as providea !n the Busines: Larporation Act of the State
of llinols.
2. On the Effective Date of the Mergen
(@  Arehibaid, as the Surviving Corporation, shall pnssess ali the
rights, privileges, immunitias and franchises of a publle as well as . a private
nature, of each of the Constituent Corporations; and ail property, real, personal and
mixed, and all debts due on whatever account, ineluding subseriptions to shares, and
'm otaer choses in action, and all and every other Interest of, or belonging to, or

due to each of the Constituent Corporations, shall be deemed to he cransferred to

2y stet
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aLc vested .0 the Surviving Corporé'nu: w;‘tno;r rurther act or deed. and the “itle
W any rcal estate or any interest therein vesied in any of the Constituent Corpora-
tuns shall not revert or be in any way impaired by reason of the Merger.

(b)  The Surviving Corporation shall be responsible arcd iable for ail
the ilablilties and ouligetions of each of the Constituent Corporations; and any
eclaim exising or actlon or proceeding pending by ar against either of the
Constltuent Corporations may be prosecuted 1o judgment as if the Mergar had not
taken .rlace, or the Surviving Corporation may be substituted In its place and
neither (hz rights of craditors nor ary lens upon the property of efther of the
Corstituent Coirarations snall be impalred by the Merger.

{¢) The assets and laoilitles of the Constituent Ceorporations shall
be recorded of the bocoks-o! the Surviving Carporation in the amounts at which
they are stated on the bocks of the respective Cornstituent Corporations on the
Effective Date, subject 10 suci adjustments as may be required o effect
comparability of accounting poiiclas en< practices.

(@ The name of the Surviving Corporation is Archibald Canay
Corparaion.

3. If at any time after the E£ffective Dat of the Marger the Surviving
Corporation shall consider or be advised that any further cacignment or assurarces
or any ather things are nacessary or cesirable to vest, perfeet or-2onfirm, of record
or otherwise, in the Surviving Corperation, the title to any prozersy or right of
FMCAN acquired or (0 be acquired by reason of, or 45 a result of, the idarger, the
proper officers of Surviving Corporation are fully authorized in the name of FMCAN
or otherwise to take all such action and 10 executa and deliver all suech proper

deads, assignments and assurances necessary or desirable to vest, perfect or conlirm

title to such property or rights in the Surviving Corporation.

121800%
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Alt}lcfi: n B
Artivies of Incorporaiion, By Laws,

Board of Directors and Ofticers of the
_ Surviving Corpuration

1, The Articles ol Incorporation oI Archibaid in eftect on the Eljec'ive
Date shall be the Articles of Incorporation of the Surviving Corporation In effeet
on the Effective Date, except that said Articles of Incorporation are herepy
amended (a) t0 include as a purpose for which the Surviving Corporation is
organized "To angage in any lawlul act or activity for which a corporation may be
incorporaied inder the llinols Business Carporation Act of 1983, as amended”, (B 1o
delete the autnormzed shares of preferred stock and to provide that the number of
shares the corporatien is authorized to issue is 28,000 common shares, par “aiue
$.01 per share, and (¢) 10 eliminate cumulative voting. From and after the
Efiective Date of the Merger, 53ld Artieles of Incorporation, as the sama may be
amended from time to tme as provided by law, separate and apart from ‘this
Agreement and Plan of Merger, shalli be the Articles of Ineorporation of the
Surviving Corperation.

2. The By-Laws of Archibald !n effect or-the Effective Date shall be the
By-Laws of the Surviving Corporation, and they shall tvereafter continue to te its
By-Laws until duy altered, amended or repealed as p'ovided by law or such
By-Laws.

3. The officers and Qirectors of FMCAN on the Eftectivg Date shall be
the officers and direators of the Surviving Corporation for thelr respenuve terms

of office and until thelr successors have been duly slected and qualifisd.

"
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ARTICLE T
Maooer of Conversion of Shares
On the Effective Date of the Mergen:

(@) Each of the 1,886,3128922 common shares of Archibald out-
standing on the Effective Date of the Merger and owned by Holdings shall continue
to be outstanding and owned by Holdings after the Effeetive Date of the Merger.

(b)  The 291,830 preferred shares of Archibald outstanding on the
Effective Date of the Merger and owned by Holdings, by virtue of the Merger and
without any actigp-on the part of the holder thereof, shall be converted into 682
shares of common sheves of Archibald.

(¢}  Each of the 17,313.6871078 common shares of Archibald out-
standing on the Effective Dary 0! the Merger and owned by FMCAN shall be
cancelled and shall revert t0 the statur of authorized but unissued shares, and no
shares of capital stock shall be issued wi.r respect thereto.

(d  The common shares of FMOCAN outstanding on the Effective Date
of the Merger shall, by virtue of the Merger and without any action of the part
of the holder thereof, he converted into anﬁ excinnied for the 1,641.6871078

common shares of Archibald which became authorized but unissued shares pursuant

}y2I¥seot

to the Merger.

{8) Holdings, as the hoider of the certifieate which nrior to the
Effective Date of the Marger represented all the outstanding shares of capital stoek:
of FMCAN, shall upon surrender of such certificate to the Surviving Corporation,
be entitled to receive In exchange thersfor a certificate for the 1,641.6871078
common shares of Archibald. Untll so surrendered, such certificate reprasenting the
outstanding snares of capital stock of FMCAN shall be deemed for all purposes to
evidence ownership of sald 1,641.6871078 comman shares of Archibald.




A
ARTICLE IV
Termingliun
Ihis Agreement may be terminated and abandonen at any time befure the
Elfecuve Date by the respective Bosrds of Directors of the Constituent

Corparations.,

Miscelianaous

1, This “Merger Agreement shall be governed By and construed in
accordance with the iaws of the State of Ilinois.

2. This Agreement may be executed In any number of counterpar:s, each
of whien shail be deemed ¢ he an origlnal, but all of which together shall
constitute one and the same instiumsnr,

3. The parties hereto each z¢ree to do, execute, acknowledge and deliver
all such further acts, Instruments and assvirnces, and to take all sueh further
aciion, including, without limitation, the executio;i and filing of sueh instruments
in the State of Ilinois as shall be necessary oc 72agirable to carry out this
Agraement and to consumimate and effeet the Merger contemplated hereby.

IN WITNESS WHEREQF, the Constituent Corporations, purtuant to the approval

and authority duly glven by resolution adopted by thelr respestive Boards of

Directors, have causid this Agreement and Plan of Merger to be evscuted and

12Ts0CY
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ASSUMPTION AGREEMENT

THIS ASSUMPTION AGREEMENT ("Agreement"), dated this
30th day of October, 1991, is made by Archibald Candy
Corpration, an Illinois corporation (the "Surviving
Corporation"). :

WIINESSETH:

WHAEREAS, pursuant to the Note Purchase Agreement,
dated as of Gotober 30, 1991 (the "Purchase Agreement"), by
and among FMCan Acquisition Corp., an Illinois corporation (the
"Borrower"), -Fannie May Holdings, Inc., a Delaware corporation,
and the Purchaser listed on Schedule I attached thereto (the
"Purchaser”), the Borrower has issued its 10.25% Seniocor Secured
Notes Due 1999 in tle aggregate principal amount of $30,000,000
(the "Notes") to the Furchaser, having the rights,
gqualifications, limitations and restrictions set forth in the

Purchase Agreement;

WHEREAS, prior to o:¢ zoncurrently with the issuance of
the Notes, the Borrower has consummated the purchase of all of
the issued and outstanding capita) stock of the Surviving
Corporation;

WHEREAS, the Surviving Corporation and the Borrower
have en:ifed into an Agreement and Plan o¢ Merger, dated as of
Qctober >, 1991 (the "Merger Agreement"), which agreement
provides, among other things, for the merger -cn the date hereof
of the Borrower with and into the Surviving Corgporation (the
"Merger”); and

WHEREAS, the Surviving Corporation desires to-assume
the obligations of the Borrower under the Purchase Agrezment
and the Notes, as set forth below, in order to induce tlie
Purchaser to consent to the Merger.

NOW, THEREFORE, for good and valuable consideration,
the receipt and sufficiency of which are hereby acknowledged,
the Surviving Corporation hereby agrees with the Purchaser as
hereinafter set forth:

A RN 141 4
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1. Assumption of Qbligations. The Surviving

Corporation assumes and agrees to perform any and all
covenants, agreements and obligations of the Borrower under or
in connection with the Purchase Agreement and the Notes. From
and after the date hereof, the term "Borrower"”, as used in the
Purchase Agreement will be deemed to refer to Archibald Candy
Corporation and its successors and assigns.

2, Representations and Warranties. The Surviving
Corporation represents and warrants that each of the
representations and warranties made by the Borrower in
Secciscn 5 of the Purchase Agreement is true and correct as of
the datz hereof both before and after giving effect to the
Merger arid is true and correct on the date hereof with respect

to the suiviving Corporation,

3., ¢ Boverning Law: Severability. THIS AGREEMENT AND
THE OBLIGATIGNS OF THE SURVIVING CORPORATION HEREUNDER SHALL BE
GOVERNED BY, AND ZONSTRUED AND INTERPRETED IN ACCORDANCE WITH,
THE INTERNAL LAWS AN DECISIONS (AS OPPOSED TO CONFLICTS OF LAW
PROVISIONS) OF THE STATE OF NEW YORK, WHEREVER POSSIBLE, EACH
PROVISION OF THIS AGREEMFNT SHALL BE INTERPRETED IN SUCH MANNER
AS TO BE EFFECTIVE AND VALID UNDER APPLICABLE LAW, BUT IF ANY
PROVISION OF THIS AGREEMENT SHALL BE PROHIBITED BY OR INVALID
UNDER APPLICABLE LAW, SUCH PROVISION SHALL BE INEFFECTIVE TO
THE EXTENT OF SUCH PROHIBITIUN UR INVALIDITY, WITHOUT
INVALIDATING THE REMAINDER OF SUCH PROVISION OR THE REMAINING

PROVISION OF THIS AGREEMENT.

4. Coupnterparts. This Ag:ieement may be executed in
two or more counterparts, each of which shrll be deemed an
original but all of which shall together Constitute one and the

same instrument.

IN WITNESS WHEREOF, the undersigned hauv 'caused this
Agreement to be duly executed and delivered by its proper and
duly authorized officer as of the day and year firat sbove

written.
ARCHIBALD CANDY CORPORATION

F o

By __JC;Q£Z~myJ%§?494ﬂﬁar’

: N .
¥:rtn§e: A\[.%’f\ < Nk

v
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Receipt of the foregoing Assumption Agreement is
hereby acknowledged on and as of the date set forth above.

JACKSON NATIONAL LIFE INSURANCE
COMPANY

N

éﬂ?’mm Johnr 'A. Knutson
Title: Sr. Vice President & CFO

/0146¢
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EXHIBIT 21

Form of Notes
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SENIOR SECURRi:

FMCAN ACQUISITICON . ..
10.25% Senior Seviac- 0

NDue 1999

N, JR-1

$30,00D, 000 QeLober S0, lual

FMCAN ACQUISITION CORP., an Illincis corperalion (the
“Rorrawer") for vaiue reeceived, hoieby ovrowises tu pay to
Jackson Natinore. Life lngurance Company »Ar regiirered anzigra
v the Thirly~{irsl day of October, 1999 the principal amcunt
nf THIRTY MILLION DOLLARS ($30,000,000) and tu pay iulwiwst
(calculated for actiel days elapaed on the masta af a Yen-day
yaac) on Lhe principal /eraount from time %o time remaining
unpaid hetevn at the rale ol 10.25% per annum (com the date
heraaf until maturity, payablc in cash guartcrly on cthe lass
day of January, April, Julylanhd Qctaher in eArch year rommeneng &3
January 31, 1992, and at matucity. The Borrower turther atnices ws
*o pay on demsnd interest (80 compatsd) al the rale of 12.2°%
per annum npon the oeeurrence and Juring the continuance of any
Event of Default, on the principal hatance *hereof from Yo ba
Eime vulslanding, Payments ¢f princinai, prepayment charges
{1f any) hcreof and interest hetevnl atw ayable 1n sccuidance
with Section 4 and fcheditle I of the Notc Turchasc Agroement

raferred to bhelow.

TG0V

Thin Senior Sccured Note is one of the 10.05% Seuivt
secured Notes [ue 132% of the Rarrnwer in the aggcegare
principal amount ot $30,000,00U0 issued or w0 be i35l unde:
and pursuant tu the terms and provisions ot that certoun Note
Purchaga Agreemant (the "Purchase Agceesent”), dated as of
October 30, 1991, entmered intn by the Rarrower and Fannie May
Holdings, Inc., a Delaware corporation ¢ whivh Horiower i% A
direct wholly-uwned subsgidiary ("Holdings”}, with the original
Purchsaser therein referred to, and this Senior Secured Note and
Lhe holder hereof are entitled equally and ratably with the
holders of all othey Senior Sacured Notcos outstanding under “he
Purchase Agreamant to 21l the benefits provided for Vharaby or
referred to tharein, to which Purchase Agteement refarence 13
hereby made for a statement thereof. Capitalized terms used
herein without definition shall have ti:» respective meanings
ascribed to them in the Purchase Agreepment.




UNOFFICIA| COPY.

This asenioar secured Note Qs guetan -0 by Aeldings pocsaant
te the Holdings Guatsntea, dated OcLcbe:r v, ludl, cxeruted Dy
Holdings pursuant to vection 7.15 of tew viebade Ayieamest and
ig Lo be guaranteed by cach Subsidiary 2 the Butruwer (vther
than Non-Material Subsidieries) pucsuar Lo Suhsidiarcy
Gudrantees, in accordance with Seections ?.10 and L1.17 of the
Furchage Agreement.,

This Senior Secured Note and the Irdahtadnass evidenced
hereby ate and shall at all times be and remain secured, to the
axtent-and in the manner set forth in the Secmrily Pocumant ..

This Sanior Secured Note and the other Senivt Swouted Snles
outstanding ender the Purchase Agreament may he daclared due
priar to thelr expressed maturity dates, and cettuin prepayment
charges sre reqaired to ha paid Fhereon, all in the zvents, on
Lhe terms and 1a-the manner and amounts provided o the
Purchase Ayieenenls

The Senior Secutey Notes are not subject to pregayment of
redemption at the optior of the Borrower prior to their
axpressed maturity dates, except on the teuws and conditiins
and in the amounta set farth in the Purchase Agrecment.

This Senior Securad Note i5 zagistered on the books of the
Borrower and is transferueble ovaly Uy survendecr Lhereof ar tna
principal office of Lhe Rarrower duiy cndorsed ot accompanied
by a written instrument of transfer duly executed by the
registered hulder of Lhis Senior Secursdllete or 1ts attorney
duly autharized in writing. Payment of cr/un accuunt of
principal, premium, if wny, snd interest o ilis Ranior Securced
Note shall ba made only to or upon the order an writing of the
reqgistered holder.

THIS SENLOR SECURED NOTE SHATT, BE CONBTRUED IN . AZCORDANCE

WITH AND RHALI. BE GOVERNED BY THE LAWS OF THE STATE OF NEW YORK
(WITHOUT GIVING EFFECT TO THE CHOTCFE OF T.AW PRINCIPLES OF SUCH

STATE) .
FMCAN ACQUISITION CORP.

By: ... .
Its:

0232¢/1
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Form of Revolving Notes
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$10,000,000 Cctober __, 1951

FMCAN ACQUISITION CORP., & Delaware corporation (the “Borcower"),
promises to pay to tha order of THE FIRST NATIONAL BANK OF CHICAGD
(the "Lender") the lesser of the principsl sum of Ten Million Dollars
or the aggregate unpaid principal amount of all Loans made by the
Lender to the Borrower pursuant to Article II of the Credit Agreement
(883 the same mey be amended or modified, the "Agreement”) hereinsfter
refarred to, in immediately available funds at the main office of The
First National Bank of Chicago in Chicago, Illinois, aa Agent,
togethar “with interest on the unpaid principal amount hersof at the
rates and o the dates set forth in the Agreement. The Borrower shall
pay the priacipal of and accrued and unpaid interest on the Loans in
full on the Jacility Termination Date and shall make mandatory
payments as are caguired to be made under the terms of Section 2.6 of
the Agreemgnt.

The Lender shal), 2and is hereby authorized to, record on the
schedule attsched hereto, or $0 otherwise record in accordsnce with
its usual practice, the fate and amount of each Lean and the date and
amount of each principal poynent hereunder.

This Note is one ¢f the Noiteg issued pursuant to, and is entitled
to the benefits of, the Credit Acreement, dated as of October __,19%1,
among the Borrower, Fannia May H¥oldings, Inc., The First National
Bank of Chicago, individually an¢.-2s Agent, and the lenders named
therein, including the Lender, to wiich Agreement, as it may be
amended or modified from time to time, reference is heraby made for s
statement of the terms and conditiore which govern this Note,
including the terms and conditions under which this Note may be
prepaid or its maturity date accelerated and under which this Note is
secured. Capitalized terms used herein and ‘pnt otherwise dafined
herein are used with the meanings attributed to c¢hem in the Agreasment.

FMCAN ACQUISITION CORP,

" By

Print Name:

Title:
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NOTE OF FMCAN,ACSQ;Q?T{PN CORP 4,
DATED OCTOBER __, 1941 '

Principal Maturity Principal
Amcunt of of Interest Amount

—Loan -Beriod
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SCHEDULE A

Description of Land

SHOP NO. 277

LOTS 7, B AND 9 (EXCEPT THE WEST 8 1/2 FEET OF LOT 9) IN BLOCX 13 IN RUSSE AND
WILLIE'S RESUBDIVISION IN MOUNT PROSPECT OF THE WEST 1/2 OF SECTION 12, TOWNSHIP
41 NORTH, RANGE 11 RAST OF THE THIRD FRINCIPAL MBRIDIAN, IN COOKX COUNTY,

ILLINOIS L

Permanent-Lidex No.: 08-12~108-D10
08-12~108-011
08-12-108-012

Common Address: 'l4-C. Northwest Rwy., Mt. Prospect, Illincis

&
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‘ Shop No. 277

MORTGAGE, SECURITY AGREEMENT,
ASSIGNMENT OF RENTS AND LEASES,
FIXTURE FILING AND FINANCING STATEMENT

DATED AS OF October.d¥

e}

1991

APCHIBALD CANDY CORPORATION,
as Mortgagor

In Favor oOf

WILMINGTON TRUST. COMPANY
and WILLIAM J. WADE, as Trustees
as Mortgagee

THIS INSTRUMENT WAS PREPARED BY AND RECORDED COUNTERPARTS
SHOULD BE RETURNED TO: GREGORY A. THORPE, ESQ. SONNENSCHEIN
NATH & ROSENTHAL, 8000 SEARS TOWER, CHICAGO, ILLINOIS 60606
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MORTGAGE, SECURITY AGREEMENT
ASSIGNMENT OF RENTS AND LEASES
FIXTURE FILING AND FINANCING STATEMENT

THIS MORTGAGE, SECURITY AGREEMENT, ASSIGNMENT OF RENTS AND
LEASES, FIXTURE FILING AND FINANCING STATEMENT ("Mortgage") is
made as of this day of October, by ARCHIBALD CANDY
CORPORATION, a corpeoration organized and existing under the
laws of the State of Illinocis, successor in interest by merger
to FANNIE MAY CANDY SHOPS, INC., an Illinois corporation,
having a principal office address at I{37 West Jackson
Boulevard, chicago, Illinois 60607, and its successors and
assigne ("Mortgagor"), in favor of WILMINGTON TRUST COMPANY, a
Delaware banking corporation and WILLIAM J. WADE, each having a
pPrincipal office address at Rodney Square North, Wilmington,
Delaware 19590 Attention: Corporate Trust Administration, as
security trustees (together with their respective successors
and assigns,”  "Mortgagee”) under a certain Collateral Trust
Agreement dated ~f-even date herewith among Fannie May
Holdings, Inc., & Delaware Corporation ("Holdings"), Mortgagor
and Mortgagee. The Collateral Trust Agreement, as presently
constituted and as it nay be amended from time to time after
the date hereof is referrzd to in this Mortgage as the “Trust
Agreement’.

WHEREAS, FMCAN Acquisition Corp., (an' Illinois corporation
{"Acquisition") and Heoldings, entered iriz a Note Purchase
Agreement with Jackson National Life Insurence Company
("Purchaser") dated of even date herewith (a3 presently
constituted and as same may be amended from time to time after
the date hereof, collectively referred to as the "Yote Purchase
Agreement")., Acquisition has been merged with and into
Mortgagor ("Merger") and Mortgagor has assumed.all o( the
obligations of Acquisition under the Note Purchase Acreement
pursuant to an Assumption Agreement dated of even date
herewith. Pursuant to the Note Purchase Agreement, Acquisition
has issued to the Purchaser certain promissory notes dated of
even date herewith, in the aggregate original principal amount
of Thirty Million Dollars ($30,000,000), in the form attached
herete as Exhibit 1, incorporated herein and made a part hereof
(said promissory notes, as presently constituted and as they
may be amended, extended, renewed or consolidated from time to
time after the date hereof, together with any and all
promissory notes that may be exchanged or given in substitution
therefor after the date hereof, being collectively referred to

TROCY

v




.

UNOFEICIAL.CORY..

] ‘ .

in this Mortgage as the "Notes")} (the Purchaser and any other
holder or holders of any of the Notes being collectively
referred to in this Mortgage as the "Noteholders"); and

WHEREAS, the indebtedness evidenced by the Notes bears
interest and is payable as provided in the Notes and the Note
Purchase Agreement (the terms and provisions of the Notes and
the Note Purchase Agreement being incorporated herein by
reference and made a part of this Mortgage to the same extent
as though set forth in full herein), with final maturity on
October 31, 1999, if not sooner paid; and

WHRREAS, Acquisition entered into a Credit Agreement dated
of everi date herewith with the lenders ("Lenders") named
therein ard The First National Bank of Chicago ("FNBC") in its
individual ¢apacity as a lender and as agent (as presently
constituted- and as same may be amended from time to time after .

the date heregf; collectively referred to as the "Credit ES
Agreement"), and- Mortgagor has assumed all of the obligations ¢

i

of Acquisition theleunder pursuant to an Assumption Agreement o
of even date herewitn., Pursuant to the Credit Agreement, .
Lenders have agreed to-make a revolving loan to Acquisition ¥
(and subsequent to the-ifzrger, Mortgagor) in the maximum amount w
of Ten Million Dollars ($):,000,000), to be evidenced by notes
made by Acquisition (and subseguent to the Merger, Mortgagor)

of even date, ip that amount, in the form attached hereto as
Exhibit 2, incorporated herein  2nd made a part hereof (said

notes, as presently constituted @and as same may be amended,
extended, renewed or consolidated fiem time to time after the

date hereof, together with any and al)) promissory notes that

may be exchanged or given in substitution therefor after the

date hereof, being collectively referred ts as the "Revolving
Notes"); and

WHEREAS, the indebtedness evidenced by the Ravolving Notes
bears interest and is payable as provided in the Revolving
Notes and the Credit Agreement (the terms and provisions of the
Revolving Notes and the Credit Agreement being incorroraoted
herein by reference and made a part of this Mortgage ¢z the
same extent as though set forth in full herein), with firal
maturity on October 3&2 1996, if not sooner paid: and

WHEREAS, to induce (i) the Noteholders té acquire the Notes
and (ii) Lenders to enter into the Credit Agreement, Mortgagor
has aareed to execute and deliver this Mortgage to Mortgagee,
as security trustee for the benefit of the Noteholders and
Lenders pursuant to the Trust Agreement (the terms and
provisions of the Trust Agreement being incorporated herein by
reference and made a part of this Mortgage to the same extent
as though set forth in full herein), to secure payment of the
indebtedness from time to time evidenced by the Notes, the




Revolving Notes and any and all other sums regquired to be paid
by Mortgagor from time to time pursuant to the Notes, the Note
Purchase Agreement, the Credit Agreement, the Revolwring Notes,
the Trust Agreement, this Mortgage or any of the other
Financing Documents (as hereinafter defined}, and also to
secure the Kkeeping, performance and observance of, and
compliance with, all covenants, agreements, conditions and
other provisions reguired to be kept, performed, observed and
compiled with by or on behalf of Mortgagor pursuant to the
Notes, the Note Purchase Agreement, the Credit Agreement, the
Revolving Notes, the Trust Agreement, this Mortgage or any of
the otler Financing Documents; and t

WHEREAS, in connection with the aforesaid agreements of
Mortgagor, Mortgagor also has agreed to provide certain other
security to MNoitgagee, as such security trustee, to secure
payment of the ~roresaid indebtedness and other sums and the
keeping, performuiice and observance of, and compliance with,
the aforesaid coverants, agreements, conditions and provisions,
which other security includes, without limitation, certain
security interests in personal property of Mortgagor and
certain additional mortgiages or deeds of trust of real property
of Mortgagor (said additional mortgages or deeds of :rust, as
presently constituted and as they may be amended, e::tended,
renewed, consolidated, spread cr otherwise modified from time
to time after the date hereof, heing collectively referred to

in this Mortgage as the "Additionai Mortgages™), which real
property is identified in Schedule £.10 to the Note Purchase
Agreement;

WHEREAS, the Noteholders and Lenders have agreed in a
certain Intercreditor Agreement among then-dated of even date
herewith that the obligations of Mortgagor to.them pursuant to
their respective loan documents shall be secuies, . pari passu,
by this Mortgage and the Additional Mortgages ard the cther
Financing Documents in accordance with the terms ¢f the
Intercreditor Agreement.

NOW, THEREFORE, to secure payment of the aforesaid
indebtedness and other sums and the keeping, performance a:G
observance of, and compliance with, the aforesaid covenants,
agreements, conditions and provisions, and for and in
consideration of the sum of Ten Dollars ($1C) paid to Mortgagor
and other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, Mortgagor does
hereby grant, bargain, sell, alienate, remise, release, convey,
assign, transfer, mortgage, hypothecate, pledge, deliver, set
over, warrant, confirm and grant a security interest to
Mortgagee, its successors and assigns, in and to the following:
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THE PROPERTY

(A) The land described in Schedule A attached hereto,
incorporated herein and made a part hereof (the "Land"), and
all trees, shrubbery, crops and other plantings now or
hereafter grown on the Land;

(B) TOGETHER WITH (1) all buildings, structures and
improvements of every nature whatsoever now or hereafter
situated on the Land (c¢ollectively, the YBuildings"), (2} all
right, *itle and interest of Mortgagor, of whatever character
{whether as owner, chattel lessee or otherwise, whether vested
or contingant and whether now owned or hereafter acquired), in
and to all kuilding materials, supplies and other property now
or hereafter ctored at or delivered to the Land or any other
location for irctallation in or on the Land or any of the
Buildings, and 4)1 fixtures, fittings, machinery, appliances,
equipment, apparatus, furnishings and personal property of
every nature whatsoevnr now or hereafter lecated in or on, or
attached to, and used or intended to be used in connection with
the Land, any of the Biildings or any business or other
operations now or hereafier conducted in or on the Land or any
of the Buildings or in connection with any construction or
other work now or hereafter c¢onducted in or on the Land or any
of the Buildings, (all of the property described in this clause
(2), being collectively referred L{o in this Mortgage as the
"Equipment”) (the Buildings and tue Eguipment being
collectively referred to in this Mocitgage as the
"Improvements"), (3) any and all oil, 4gas and other minerals
now or hereafter produced from or allecated to the Land and any
and all preoducts now or hereafter processi:d 'or obtained from
any such 0il, gas or other minerals, and (4} any and all plans,
specifications, drawings, books, records and .similar items now
or hereafter relating to the Land or the Improviments, the
operation thereof, any rights thereto or any interest therein;

(C) TOGETHER WITH all proceeds, products, extensions,
additions, improvements, betterments, renewals, substictuiions,
replacements, accessions, accretions and relictions of ara to
all or any part of the property described in paragraphs (A) and
(B) hereof or any other property encumbered by this Mortgage;

(D) TOGETHER WITH all right, title and interest of
Mortgagor, of whatever character (whether vested or contingent
and whether now owned or hereafter acguired}, in and to (1) all
streets, roads and public places {whether open or proposed) now
or hereafter adijoining or otherwise providing access to the
Land, (2) the land lying in the bed of such streets, roads and
public places, and (3) all other sidewalks, alleys, ways,
passages, vaults, water courses, strips and gores of land novw
or hereafter adjoining or used or intended to be used in
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connection with all or any part of the property described in
paragraphs (&), (B) and (C) hereof;

(E) TOGETHER WITH all easements, rights-of-way and rights
of use or passage (whether public or private), estates,
interests, benefits, powers, rights (including, without
limitation, any and all lateral support, drainage, slope,
riparian, littoral, sewer, water, air, oil, gas, mineral and
subsurface rights), privileges, claims, franchises, licenses,
profits, rents, royalties, tenements, hereditaments,
reversions, remainders and appuxgtenances of eyery nature
whatsiever in any way now or hereafter belonging, relating or
appertaining to all or any part of the property described in
paragrapas (A), (B), (C) and (D} hereof;

(F) TOCEYHER WITH (1) any and all judgments, settlements,
claims, awards. insurance proceeds and other proceeds and
compensation, ard any interest thereon (collectively, .
"Compensation"), now ar hereafter made or payable in connection
with (a) any casualty or other damage to all or any part of the
property described in paragraphs {(A), (B}, (C), (D) and (E)
hereof, (b) any condemnzcion proceedings affecting any such
property or any rights thereto or any interest therein, (c) any
damage to or taking of any such property or any rights thereto
or any interest therein arising Srom or otherwise relating to
any exercise of the power of emipant domain (jncluding, without
limitation, any and all Compensﬁtinn for chantie of grade of
streets or any other injury to or desrease in the value of any
such property), or (d) any conveyance .n lieu of or under
threat of any such taking, (2) any and /21l proceeds of any
sale, assignment or other disposition of any such property or
any rights thereto or any interest therein, «3) any and all
proceeds of any other conversion (whether vciuptary or
involuntary) of any such property or any rights thereto or any
interest therein into cash or any liquidated claim;, (4) any and
all refunds and rebates of or with respect to any-insurance
premiun, any Imposition (as such term is hereinafteir drnfined)
or any other charge for utilities relating to any sucn property
(inclucing, without limitation, any and all refunds and.rzchates
of or with respect to any deposit or prepayment relating trany
such insurance premium, Imposifion or charge), and any and all
interest thereon, whether now or hereafter payable or accruing,
and (5) any and all accounts, accounts receivable, option
rights, contract rights, general intangibles, permits,
licenses, approvals, bonuses, actions and rights in action now
or hereafter arising from or relating to any such property or
any business or other operations conducted in or on any such
property by or on hehalf of or for the benefit of Mortgagor
(including, without limitation, all rights of Mortgagor in and
to insurance proceeds, all rights of Mortgagor in and to
unearned or prepaid insurance premiums, Impositions or other
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charges for utilities, and any deposits with respect thereto
and any interest thereon, and all rights of Mortgagor in and to
any and all contracts and bonds relating to operation,
maintenance, construction, renovation, restoration, repair,
management or security of any such property):

(G) TOGETHER WITH all rents of and from all or any part of
the property described in paragraphs (A), (B), (C), (D) and (E)
hereof whether now or hereafter payable or accruing {including,
without limitation, any and all money and other consideration
paid or payable from time to time by any and all tenants,
licensées, cccupants or other users of any-.such property), and
all righis of Mortgagor or any other person to collect and
receive thr _same; provided, however, that permission is hereby
given to Murigagor, so long as no Event of Default (as
hereinafter defined) shall have cccurred, to collect and use
such rents as, kvt not before, they become due and payable,
which permissien shall terminate immediately, without the
necessity of any action by Mortgagee, upon the occurrence of
any Event of Default,

(H) TOGETHER WITH (i) all right, title and interest of
Mortgagor (whether as seller, purchaser or otherwise) in and to
any and all agreements now o> hereafter relating to any
purchase and sale or other trarsier of all or any part of the
property described in paragrapnc {A), (B), (C), (D), (E), (F)
and (G) hereof (whether or not suzp purchase and sale or other
transfer shall be completed), togetizr with any and all down
payments, earnest money deposits and oLher security (whether
monetary or otherwise) paid or payable /sy deposited or to be
deposited in connection with any such agreenent, and (2) all
right, title and interest of Mortgagor (whetper as lessor,
lessee or otherwise) in and to any and all leuses, svbleases,
use, occupancy and similar agreements (includirg; without
limitation, oil, gas and mining leases) now or hereafter
relating to all or any part of the property describez-in
paragraphs (A), (B), (C), (D) and (E) hereof (each heinn
referred te in this paragraph as a "lease"), together with any
and all guaranties and security of, for or otherwise reizting
to any such lease (including, without limitation, any ana all
cash, security deposits, advance rentals, deposits and payments
of a similar nature under any such lease or under any other
arrangement entered into in connection with any such lease, any
and all interest thereon, and any and all right, title and
interest of Mortgagor in and to property of any tenant or other
person, whether such right, title and interest shall have
arisen under applicable law or under any such lease or other
arrangement) and together with all rent and other consideration
(whether monetary or otherwise) now or hereafter payable or
accruing under or in connection with any such lease (including,
without limitation, any and all cancellation or terminatioen
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payments and any and all damages payable in connection with any
default), subject, however, to the conditional permission given
to Mortgagor to collect and use the rents, royalties, issues,
profits, revenues, income and other benefits arising under any
such lease as provided above;

{I) TOGETHER WITH any and all right, title and interest of
Mortgagor in all reciprocal easement agreements, operating
agreements and any other agreements affecting the lLand and
Improvements; and ‘

{(J) \TOGETHER WITH any and all further or greater estate,
right, title, interest, claim and demand of Mortgager, of
whatever cCharacter (whether vested or contingent and whether
now owned cr hereafter acquired), in and to any of the property
described in the foregoing paragraphs cor any rights or
interests appuctinant thereto.

All of the property described in paragraphs (A), (B), (C),
(D), (E), (F), (G), td), (I) and (J) above, and each item of
property therein described, is collectively referred to in this
Mortgage as the "Property.!

TO HAVE AND TO HOLD the Troperty unto Mortgagee, its
successors and assigns, to its zad their own proper use and
benefit forever, upon and subject to the terms and conditions
set forth in this Mortgage;

PROVIDED, HOWEVER, that if all of c¢lie Indebtedness (as
hereinafter defined) shall be fully, fin2lly and indefeasibly
paid at the times, in the amounts and in tlie manner specified
in the Financing Documents, all without any deduction or credit
for any impositions or other charges or expernsés paid or
payable by or on behalf of Mortgagor, and if Moriaagor shall
keep, perform, observe and comply with, or shall ceuse to be
kept, performed, observed and complied with, all cevenants,
agreements, conditions and other provisions of the Finaicing
Documents, then this Mortgage and the rights and interests
hereby granted and assigned to Mortgagee shall be null ard void
and of no further force and effect and shall be released of
record upon the written request and at the expense of
Mortgagor, but otherwise shall remain in full force and
effect.

Mortgagor warrants, represents, covenants and agrees to and
with Mortgagee, the Noteholders and Lenders as follows:
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ARTICLE I.

COVENANTS OF MORTGAGOR

Section 1.01, Payment_of Indebtednhess; Performance of
Qbligations. Mortgagor shall keep, perform, observe and comply

with, or shall cause to be kept, performed, observed and
complied with, all covenants, agreements, conditions and other
provisions required to be kept, performed, observed and
complied with by or con behalf of Mortgagor from time to time
pursuant to the Notes, the Reveolving Notes, the Note Purchase
Agreeaent, the Credit Agreement, the Trust Agreement, this
Mortgaoz, the Additional Mortgages or any other document or
instrument now or hereafter evidencing or securing all or any
part of tlie indebtedness from time to time evidenced by the
Notes and Fevolving Notes and/or otherwise governing the
responsibilitizs of Mortgagor in connection with such
indebtedness or -in connection with the Property or any other
security for such indebtedness (the Notes, the Note Purchase
Agreement, the Credit Agreement, the Revolving Notes, the Trust
Agre=ment, this Mortcagz, the Additional Mortgages and all such
other documents and instruments being collectively referred to
in this Mortgage as the “Fipancing Documents'"). Without
limiting the generality oi the immediately preceding sentence,
Mortgagor shall pay or cause %u be paid (a) to the Noteholders,
when due, the indebtedness evidenced by the Notes, all parts of
such indebtedness (whether consicting of principal, interest,
premiums, prepayme-t premiums, tlie’ Prepayment Charge and
Additional Amount |.=3 those terms are defined in the Note
Purchase Agreement], fees, charges or/ zny other suns
whatsoever), (b) to Lenders, when due, the indebtedness
evidenced by the Revolving Notes or Creait Agreement, all parts
of such indebtedness (whether consisting o principal,
interest, premiums, prepayment premiums, fees  charges or any
other sums whatsoever), (c) to the Lenders any amcunts owing by
Borrower under any Rate Hedging Obligations (as that term is
defined in the Credit Agreement), and (d) all other sums
required to be paid by Mortgagor from time to time purzuant to
any of the Financing Documents, and Mortgagor shall pay-and
satisfy, or cause to be paid and satisfied, all other achis,
obligations and liabilities from time to time secured by this
Mortgage (all such indebtedness, sums, debts, obligations and
liabilities being collectively referred to in this Mortgage as
the "Indebtedness"). Mortgagor acknowledges and agrees that
all security of any kind pursuant to the Financing Documents is
security for the Indebtedness without allocation of any part or
portion thereof to any portion of the Indebtedness other than
the whole thereof.

Section 1.02. Incorporation of Documents. Mortgagor
covenants and agrees that the loans secured hereby are to
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provide part of the financing for the acquisition of Mortgagor,
as more fully set forth in the Note Purchase Agreement and
Credit Agreement, and that the proceeds of the loans are to be
disbursed in accordance with the provisions contained in the
Note Purchase Agreement and Credit Agreement. All advances and
indebtedness arising and accruing under the Note Purchase
Agreement and Credit Agreement from time to time, whether or
not the resulting indebtedness secured hereby may exceed the
aggregate face amount of any notes evidencing such
indebtedness, shall be secured hereby to the same extent as
though said Note Purchase Agreement and Credit Agreement were
fully incorporated in this Mortgage. In the event of any
conflict or inconsistency between the terms of this Mortgage
and the Note Purchase Agreement or Credit Agreement, the terms
and provicions of the Note Purchase Agreement and Credit
Agreement-chiall in each instance govern and control.
Notwithstanding the foregoing, no greater obligation of
Mortgagor under this Mortgage than under the Note Purchase
Agreement or {redit Agreement shall be considered a conflict or
inconsistency betwamnn them, Mortgagor each instance being bound
by such greater obiicztion. Each and every term and provision
of the Financing Documents including the rights, remedies,
obligations, covenants. conditions, agreements, indemnities,
representations and warrarties of all parties thereto, shall be
considered as if a part of this Mortgage, and payment,
fulfillment and performance thereof is secured hereby, and, in
accordance with the Financing TGcuments, any default under any
of the Financing Documents, which default continues beyond the
applicable notice and cure period, if any, under such Financing
Documents shall constitute an Event Of Default (as hereinafter
defined} under this Mortgage entitlirg Mnrtgagee to all the
remedies provided in this Mortgage, undér the Financing
Documents, and by law.

Section 1.03. General Representations, Civenants and
Warranties. Mortgagor fully warrants and will forever defend
the title to the Property and the validity as a firs* priority
lien and security interest, enforceability and priority of the
lien and security interest created hereby against the claims of
all persons whomsoever claiming or who may claim the same or
any part thereof, subject to the matters described in
Schedule B of a mortgagee’s title insurance policy with respect
to the Property accepted by Mortgagee on the date of delivery
of this Mortgage ("Permitted Exceptions"). Mortgagor further
warrants, represents and covenants that: (a) subject only to
the Permitted Exceptions, Mortgagor is seized of an
indefeasible estate in fee simple in and to the Land, the
Buildings and all other parts of the Property constituting real
property; (b) subject only to the Permitted Exceptions,
Mortgagor has good, absolute and marketable title to the
Equipment and all other parts of the Property constituting
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personal property; (c) Mortgagor has good right, full power and
lawful authority, without the joinder or consent of any person,
to mortgage, pledge, assign and grant a security interest in
the Property pursuant to and as provided in this Mortgage, and
Mortgagee may at all times peaceably and quietly enter upon,
hold, occupy and enjoy the Property in accordance with this
Mortgage; (d)} the Property is free and clear of any and all
liens, security interests, charges, encumbrances and claims of
other persons, of any kind whatsoever, other than the Permitted
Exceptions; (e) Mortgagor will maintain and preserve the lien
of this Mortgage until the Indebtedness shall have been fully,
finallv and indefeasibly paid; (f) all costs incurred and which
have beccome due and payable prior to the date hereof in
connectioir with any construction of, in or on any improvements
or in connection with the purchase of any Equipment have been
paid; (g) the Land has frontage on, and direct access for
ingress from and- egress to, physically open, public and
dedicated street/=s}: and (h) electric, gas, sewer, water and
telephone facilities and any and all other necessary utilities
are, and at all timgs hereafter shall be, available in
sufficient capacity to /service the Property satisfactorily
until the Indebtedness shall have been fully, finally and
indefeasibly paid, and any casements legally required to assure
the continuation of such utility service to the Property have

been obtained and duly recorded.

Section 1.04. Status of Prope:ty.

Mortgagor represents and warrants:

(a) The Property is not located_.in an area identified
by the Secretary of Housing and Urban Devzlorment or any
successor thereto as an area having special {lood hazards
pursuant to the National Flood Insurance Act or 1968 or the
Flood Disaster Protection Act of 1973, as amendaad, or any

successor law.

(b) Mortgagor has all necessary certificates,
licenses and other approvals, governmental and otherwise;
necessary for the operation of the Property and the conduct of
its business thereon and all required zoning, building coce,
land use, environmental and other similar permits or approvals,
all of which are in full force and effect as of the date hereof
and not subject to revocation, suspension, forfeiture or

modification.

(¢) The Property and the present and contemplated use
and occupancy thereof are in full compliance with all
applicable federal, state and local laws, ordinances, building
codes, rules and regulations pertaining to zoning, parking,
construction, building, land use and environmental matters.

=10-
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(d) All public roads and streets necessary to serve
the Property for the use thereof have been completed, are
serviceable and have been dedicated to and formally accepted by
the appropriate governmental entities.

(e} The Property is free from damage caused by fire
or other casualty.

(f) There are no agreements, contracts or lease
provisions, written or oral, providing any tenant of the
Property or any other third party the option te purchase all or
any pact of the Property.

{g) Mortgagor and its agents have not entered into
any leases or other arrangements for occupancy of space within
the Properiy other than those leases furnished to Mortgagee.

(h) The Property is taxed separately without regard
to any other pioperty and for all purposes the Property may be
mortgaged, conveyed, and otherwise dealt with as an independent

parcel.

Section 1.05, Recordutrion of Mortgage and Financing
Statements. Mortgagor wil!l zxecute, acknowledge and deliver
any financing statements and other instruments in addition or
supplemental hereto, includinc, without limitation, contracts,
licenses and permits affecting tlie Property, which may be
requested by Mortgagee from time ¢o time in order to perfect
and maintain the validity and effectiveness of this Mortgage
and the lien and security thereof to 'iortgagee and in such
manner and places and within such times as . may be necessary or
appropriate to accomplish such purposes znd to preserve and
protect the rights and remedies of Mortgagez., Mortgagor will
furnish satisfactory evidence of every such recording, filing
and registration to Mortgagee. Mortgagor herek, appoints
Mortgagee as its true and lawful attorney-in-fact' (and such
appointment is coupled with an interest and is irrevocable) to
file, with Mortgagor’s signature, or without Mortgagor‘’z
signature in the state and county where the Property is located
and any other jurisdiction in which such filing may lawiully
and effectively Le made without Mortgagor’s signature, an) 2nd
all Uniform Commercial Code financing and continuation
statements which Mortgagee may deem necessary or appropriate to
file with respect to this Mortgage.

Section 1.06. Taxes, Assessments and Other Charges.
Subject to its rights to contest certain taxes under the Note
Purchase Agreement or Credit Agreement, Mortgagor shall pay,
before the same become delinguent, all taxes (including,
without limitation, any registration or recording taxes
incurred in connection with this Mortgage), insurance premiums,




UNOFFICIAL CQPY. .

assessments, dues, fines, impositions, and public charges,
general and special, ordinary and extraordinary, of every
character (including penalties and interest), all charges made
by utility companies, public or private, for services furnished
or used in connection with the Property, all common area
utility and maintenance charges, and all other impeositions
attributable to the Property ("Impositions").

Section 1.07. Defense of Title and Litigation. If the

lien or security interest created by this Mortgage, or the
validity, enforceability or priority thereof or of this
Mortyare, or if title or any of the rights of Mortgagor or
Mortgager.in or to the Property, shall be endangered or
guestioned, or shall be attacked directly or indirectly, or if
any action or proceeding is instituted against Mortgagor or
Mortgagee with respect thereto, Mortgagor will promptly notify
Mortgagee thercol and will diligently endeavor to cure any
defect which may ke developed or claimed, and will take all
necessary and propei steps for the defense of such action or
proceeding, .includiing the employment of counsel, the
prosecution or defense /of litigation and, subject to
Mortgagee’s approval, the-compromise, release or discharge of
any and all adverse clains — Mortgagee (whether or not named as
a party to such actions or prnceedings) is hereby authorized
and empowered (but shall not 'be-vbligated) toc take such
additional steps as it may deen necessary or proper for the
defense of any such action or precreding or the protection of
the lien, security interest, validity., enforceability or
priority of this Mortgage or of such ti*le or rights, including
the employment of counsel, the prosecution cor defense of
litigation, the compromise, release or discihiarge of such
adverse claims, the purchase of any tax title’and the removal
of such prior liens and security interests. /Mortgagor shall,
on demand, reimburse Mortgagee for all expenses {including
attorneys’ fees and disbursements) incurred by it in connection
with the foregoing matters. All such costs and esvenses of
Mortgagee, until reimbursed by Mortgagor, shall be part of the
Indebtedness and shall be deemed tec be secured by this Nortgage.

Section 1.08. Zoning and Title Matters. Mortgagor will
not, without the prior written consent of Mortgagee,
(a) initiate or support any zoning reclassification of the
Property, seek any variance under existing zoning ordinances
applicable to the Property or use or permit the use of the
Property in a manner which would result in such use becoming a
nonconforming use under applicable zoning ordinances,
(b) modify, amend or supplement any of the Permitted
Exceptions, (c) impose any restrictive covenants or
encumbrances upon the Property, execute or file any subdivision
plat affecting the Property or consent to the annexation of the
Property to any municipality, or (d) permit or suffer the
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Property to be used by the public or any person in such manner
as might make possible a claim of adverse usage or possession
or of anv implied dedication or easement by prescription.

Section 1.09. Insurance.

{a) Mortgagor shall Keep or cause to be kept such
casualty and liability insurance on the Property as required
under the Note Purchase Agreement and Credit Agreement, in
amcunts and against insurable hazards as set forth therein.
Notwithstanding anything to the contrary contained in the Note
Purchase Agreement or Credit Agreement, such insurance shall be
mainteined in effect so long as any of the Indebtedness is
outstunding, or for so long as Mortgagor has obligations to
Mortgagee under the Trust Agreement, Note Purchase Agreement or

Credit Agrrement.

(b) ¢ fhould Mortgagor fail to effect, maintain or
renew any insurance provided for in this Section 1.09, the Note
Purchase Agreement iy Credit Agreement, or to pay the premium
therefor, or to deliver to Mortgagee proper evidence thereof,
Mortgagee, at its sole nption and without any obligation, may
procure such insurance, énd any sums expended by it to procure
any such insurance shall Ye secured by this Mortgage and shall
be repaid by Mortgagor together with any late charge within
five (5) days after receipt «f bills therefor from Mortgagee,

(c) Mortgagor shall no% nbtain or carry separate
insurance concurrent in form or ceitcibuting in the event of
loss with that required under the Ncie Purchase Agreement or
Credit Agreement unless Mortgagee is-included therein as an
insured and named in a mortgagee endorsement, with loss payable
to Mortgagee. Mortgagor shall immediately «ntify Mortgagee
whenever any such separate insurance is obtained and shall
deliver the policy or policies or certificates evidencing the
same to Mortgagee.

Sectiecn 1.10. Adjustment cf Losses with Insurancze angd
Application of Proceeds of Insurance. In case of loss,
Mortgagee is at all times authorized to collect and receipt for
any insurance money. Any insurance proceeds paid either (to
Mortgagor or Mortgagee pursuant to the policies required by the
Note Purchase Agreement or Credit Agreement shall be delivered
to and held by Mortgaga2e to be distributed in accordance with
the Trust Agreement.

Section 1.11. Stamp Tax. If, by the laws of the United
States of Awmerica, or of any state or principal subdivision
having jurisdiction over Mortgagor, any tax 1is due or becomes
due in respect of the issuance of any Note or Revolving Notes,
or recording of this Mortgage or additions to or consnlidations
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of this Mortgage, whether at the original recording hereof or
subsequent recordings, Mortgagor covenants and agrees to pay
such tax in the manner required by any such law. Mortgagor
further covenants to hold harmless and agrees to indemnify
Mortgagee, its successors or assigns, against ary liability
incurred by reason of the imposition of any tax on the issuance
of any Note or Revolving Notes or recording of this Mortgage.

Section 1.12. Effect of Changes in Laws Regarding

Taxation. In the event of the enactment after this date of any
law of the state in which the Property is located or any
political subdivision thereof deducting from the value of land
for the purpose of taxation any lien thereon, or imposing upon
Mortgaoze the payment of the whole or any part of the taxes or
assessmepcs or charges or liens herein required to be paid by
Mortgagor, ‘or changing in any way the laws relating to the
taxation of motrtgages or debts secured by mortgages or deeds of
trust or similar instruments, or the Mortgagee’s interest in
the Property, or the manner of collection of taxes, so as to
adversely affect tris Mortgage or the Indebtedness secured
hereby or the then hwiders thereof, then, and in any such
event, Mortgagor, upen demand by Mortgagee, shall pay such
taxes or assessments, oi -reimburse Mortgagee therefor.

Section 1.13. (Changes to-Mortgade or Related Loan
Documents. If the payment o tne Indebtedness secured by this

Mortgage or any part thereof be¢ axtended or varied or if any
part of the security be released| 9ll persons now or at any
time hereafter liable therefor, o1 whose consent to this
Mortgage was obtained, shall be held c¢r assent to such
extension, variation or release, and their liability and the
lien and all provisicns hereof shall continve in full force,
the right of recourse, if any, against all such persons being
expressly reserved by Mortgagee, notwithstarding such
extension, variation or release, Any person or antity taking a
junior mortgage or other lien upen the Property or any interest
therein, shall take said lien subject to the rights of
Mortgagee, Noteholders or Lenders to amend, modify, and
supplement, restate and consolidate this Mortgage, or the
Financing Documents and to vary the rate of interest and the
method of computing the same, and to increase the princigal
amount thereof, and to impose additional fees and other
charges, and to extend the maturity of said indebtedness, and
to grant partial releases of the lien of this Mortgage, in each
and every case without obtaining the consent of the holder of
such lien and without the lien of this Mortgage losing its
priority over the rights of any such junior lien. Nothing in
this Section contained shall be construed as waiving any
provision contained herein which provides, among other things,
that it shall constitute an Event of Default if the Property be
sold, conveyed, or encumpera2d unless permitted by the Financing
Documents,
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Section 1.14. Eminent Domain.

(a) In the event that title to, or the temporary use
of, the Property or any part thereof shall be taken pursuant to
eminent domain or condemnation proceedings, or by any
settlement or compromise of such proceedings, or any voluntary
conveyanc: of the Property or any part thereof during the
pendency »f, or as a result of a threat of, such proceedings
("Eminent Domain"), the Mortgagor shall be obligated to
continue o make the payments specified in the Financing
Documents.

(b) The compensation for Eminent Domain shall be
applied in accordance with Section 4.4 of the Trust Agreement.

Section 1.15. Mortgagee’s Performance of Defaulted Acts:
Subrodgation.

(a) In case Mortgagor fails to make any payment or
perform any of its -<¢nvenants and agreements contained herein or
in any other Financino Documents, Mortgagee may, but need not,
make such payment or perform such act herein or therein
required of Mortgagor, in zny form and manner deemed expedient,
and may, but need not, makc «nll or partial payments of
principal or interest on prior_cncumbrances, if any, ang
purchase, discharge, compromis=2 or settle any tax lien or other
prior lien or title or claim thecedf, or redeem from any tax
sale or forfeiture or contest any ceax or assessment, including
without limitation the payment of piincipal, premium and/or
interest on the Indebtedness, whether‘ac maturity, upon
acceleration or otherwise. All moneys paida for any of the
purposes herein authorized and all expenses raid or incurred in
connection therewith, including attorneys’ tces, and any other
moneys advanced by Mortgagee to protect the Property and the
lien hereof, shall be so much additional indebtedness secured
hereby, and shall become immediately due and payable without
notice and with interest thereon at (i) the rate prcvided in
the Note Purchase Agreement as applicable during the
continuance of an Event of Default if such amounts are arfvanced
by the Noteholders ("Note Purchase Agreement Default Rate") or
(ii) the rate provided in the Credit Agreement as applicable
during the continuance of a Default ("Credit Agreement Default
Rate") if such amounts are advanced by the lenders. Inaction
of Mortgagee shall never be considered a waiver of any right
accruing to it on account of any default on the part of

Mortgagor.

In the event Mortgagee shall elect, pursuant to this
Section 1.15, to undertake to perform Mortgager’s obligations
for restoration or rebuilding as required of Mortgagor by this
Mortgage or any other Financing Documents, Mortgagee shall not
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be required to restore or rebuild the Buildings to any greater
extent than will be covered by available proceeds or estimated ‘
proceeds of insurance or condemnation award. An estimate of
available proceeds may be made if at such time as Mortgagee is
prepared to arrange for plans, solicit bids, let a contract, or
otherwise proceed with restoration, the loss may not have been
adjusted with insurers or the court may not have finally
determined the amount of a condemnation award. If Mortgagee
shall have expended any amount for restoration or rebuilding in
excess of the actual or estimated proceeds of insurance or
condemnation award for the purpose of such repair or
replaczment, the amount of such excess ("Eyxcess Restoration
Cost") 30 expended by Mortgagee shall constitute additional
indebtedriess hereunder and shall be secured by the lien hereof.

AlJ advances, disbursements and expenditures
(collectively “=dvances”) made by Mortgagee before and during
foreclosure, prior to sale, and where applicable, after sale,
for the following rurposes, including interest thereon at the
Default Rate (as suCi term is defined below), are hereinafter
referred to as "Proteciive Advances”:

{i) advances pursuant to this Section 1.15;
{ii) Excess Restoration Costs;

(iii) advances in accordance with the terms of this
Mortgage or the other Financlio  Documents to: (i)} protect,
preserve or restore the Property: (ii)} preserve the lien of
this Mortgage or the priority therzof; or (iii) enforce
this Mortgage, as referred to in 3ubscction (b)(5) of
Section 15-1302 of the Illinois Mortuage Foreclosure Law,
as amended from time to time ("Act"):

12 RCCY

(iv) payments of (i) when due installiments of real
estate taxes and other Impositions; (ii) other obligations
authorized by this Mortgage or the other Financinyg
Documents; or (iii) with court approval any othe: cmounts
in connection with other liens, encumbrances or inczrests
reasonably necessary to preserve the status of title, all
as referred to in the first paragraph of this Section of
this Mortgage and in Section 15~1505 of the Act;

(v) attorneys’ fees and other costs incurred in
connection with the foreclosure of this Mortgage as
referred to in Sections 1504 (¢){2) and 15-1510 of the Act
and in connection with any other litigation or
administrative proceeding to which the Mortgagee may be or
become or be threatened or contemplated to be a party,
including probate and bankruptcy proceedings, or in the
preparation for the commencement or defense of any such
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suit or proceeding; including filing fees, appraisers’
fees, outlays for documents and expert evidence, witness
fees, stenographer’s charges, publication costs, and costs
(which may be estimated as to items to be expended after
entry of judgment) of procuring all such abstracts of
title, title charges and examinations, foreclosure minutes,
title insurance policies, Torrens certificates, appraisals,
and similar data and assurances with respect to title and
value as Mortgagee may deem reasonably necessary either to
prosecute or defend such suit or, in case of foreclosure,
to evidence te bidders at any sale which may be had
pu#suant to the foreclosure judgment the true condition of
the %Zitle to or the value of the Property;

(vi) Mortgagee’s fees and costs arising between the
entry of Juvdgment of foreclosure and the confirmation
hearing as referred to in Subsection (b){(1l} of Section
15-1508 of tne Act:

(vii) pavient by Mortgagee of Impositions as
required of Mortgegor by this Mortgage:

(viii) expenses d=ductible from proceeds of sale
referred to in Subsectisns (a) and (b) of Section 15-1512
of the Act; and

(ix) expenses incurrer. and expenditures made by
Mortgagee for any one or more oi.the following: (i) if the
Property or any portion thereof constitutes one or more
units under a condominium declaration, assessments imposed
upon the owner thereof:; (ii) if any ol the Propert,
consists of an interest in a leasehoid estate under a lease
or sublease, rentals or other payments reajuired to be made
by the lessee under the terms of the lease or sublease;
(iii) premiums upon casualty and liability insurance made
by Mortgagee whether or not Mortgagee or a reageiver is in
possessior,, if reasonably required, without regarc¢ to the
limitation to maintaining of insurance in effect-a. the
time any receiver or mortgagee takes possession of the
Property imposed by Subsection (c) (1) of Section 15-1724 of
the Act; (iv) payments required or deemed by Mortgagea to
be for the benefit of the Property or required to be made
by the owner of the Property under any grant or declaration
of easement, easement agreement, reciprocal easement
agreement, agreement with any adjoining land owners or
other instruments creating covenants or restrictions for
the benefit of or affecting the Property; (v) shared or
common expense assessments payable to any association or
corporation in which the owner of the premises is a member
in any way affecting the Property; and (vi) operating
deficits incurred by Mortgagee in possession or reimbursed
by Mortgagee to any receiver.

t2rsoor

-17-




UNOFFICIAL GOPY.

This Mortgage shall be a lien for all Protective
Advances as to subsequent purchasers and judgment creditors
from the time the Mortgage is recorded, pursuant to Subsection
(b) (5) of Section 15-1302 of the Act.

The Protective Advances shall, except to the extent,
if any, that any of the same is clearly contrary to or
inconsistent with the provisions of the Act, be included in:

(i) determination of the amount of indebtedness
secnred by this Mortgage at any time;

{ii) the indebtedness found due and owing to the
Mortganee in the judgment of foreclosure and any subsequent
amendrens.-of such judgment, supplemental juagments, orders,
adjudications or findings by the court of any additional
indebtedness becoming due after entry of such judgment, it
being agreed’ that in any foreclosure judgment, the court
may reserve jurisdiction for such purpose;

(iii) deternirnation of amounts deductible from sale
proceeds pursuant to/Saction 15-1512 of the Act;

(iv) determinativn of the application of income in
the hands of any receiver or mortgagee in possession; and

(v) computation of ary deficiency judgment
pursuant to Subsections (e) of Section 15-1508 and (b) (2)
of Section 15~1511 of the Act.

(b) Should any amount paid out, advanced or incurred
hereunder by Mortgagee, be used directly or dndirectly to pay
off, discharge or satisfy, in whole or in part, any lien or
encumbrance upon the Property or any part theresf on a parity
with or prior or superior to the lien hereof, ther as
additional security hereunder, Mortgagee shall be-subrogated to
any and all rights, equal or superior titles, liens and
equities, owned or claimed by any owner or holder of suid
outstandlng liens, charges and indebtedness, however rercte,
regardless of whether said liens, charges and indebtedness are
acquired by assignment or have been released of record by the
holder thereof upon payment. Mortgagee and any person
designated by Mortgagee shall have the right, and is hereby
granted the right, to enter upon the Property for the foregoing

purposes.

Section 1.16. Maintenance cof Mertgagorfs Interest.
Pursuant to Section 11 of the Note Purchase Agreement and

Section 6.1 of the Credit Agreement {incorporating Section 11
of the Note Purchase Agreement bv reference), Mortgagor has
agreed not to transfer, pledge, encumber, suffer to exist any
Lien, or assign all or any interest in the Property.
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Section 1.17. Assignment of Rents.

(a) The assignment set forth in paragraph (G) of the
section of this Mortgage entitled "The Property" shall, to the
extent permitted by law, constitute an absolute and present
assignment of the rents, royalties, issues, profits, revenues,
income and other benefits described in said paragraph, subject,
however, to the conditional permission given to Mortgagor to
collect and use the same as provided in said paragraph.
Neither the existence nor the exercise of such conditional
permission shall subordinate such assignment to any subsequent
assigpinent by Mortgagor, and all such subsequent assignments
shall be subject to the rights of Mortgagee under this
Mortgage. . The assignment set forth in paragraph (G) shall be
fully operative without any further action by Mortgagor or
Mortgagee. Wertgagee is hereby irrevocably authorized and
enpowered, at ‘its option, to demand, collect, receive and
enforce payment _-{ any and all such rents, royalties, issues,
profits, revenues, ihcome and other benefits at any time during
the continuance of any Event of Default (as hereinafter
defined), and to give [receipts, releases and satisfactions
therefor, whether or not Mortgagee shall have taken, or at any
time shall take, possessioil of the Land, the Buildings or any
other part of the Property. lortgagee is hereby irrevocably
authorized to notify all tenants, licensees, invitees, gquests,
customers, occupants and other uszrs of all or any part of the
Property of Mortgagee’s rights under this Section and under
paragraph (G).

(b) Mortgagor hereby grants tz Mortgagee the right,
at Mortgagee’s option at any time during thel continuance of any
Event of Default, to take all actions with respect to any and
all such rents, royalties, issues, profits, rev=pues, income
and other benefits as are contemplated by Sectizn 2.03 of this
Mortgage. Mortgagor hereby irrevocably authorizes and appoints
Mortgagee the agent and attorney-in-fact of Mortgagor; at
Mortgagee’s option, to demand, collect, receive and =nforce
payment of any and all such rents, royalties, issues, prifits,
revenues, income and other benefits after the occurrence oi any
Event of Default, to give receipts, releases and satisfactlons
therefor and to epply such collections in the manner provided
in Section 2.03, which appointment shall be deemed to be
coupled with an interest. Such assignment, grant and
appointment shall continue in effect until the Indebtedness
shall have been paid in full. Mortgagor hereby irrevocably
consents to the entry upon and taking possession of the
Property by Mortgagee pursuant to such grant and appointment,
whether or not foreclosure proceeding shall have been
commenced. Neither the exercise by Mortgagee of any rights
under this Section or the aforesaid paragraph (G), nor the
application of any such rents, royalties, issues, profits,
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revenues, income or other benefits to the Indebtedness, shall
cure or waive any Event of Default or any notice of any Event
of Default or invalidate any such notice or any act done
pursuant to this Mortgage or pursuant to any such notice.

(c) Upon request by Mortgagee, Mortgagor shall assign
to Mortgagee, as additional security for the Indebtedness, by a
written document approved by Mortgagee, all right, title and
interest of Mortgagor in and to any and all leases now or
hereafter affecting all or any part of the Property, together
with any and all guaranties and security of, for or otherwise
relatipy to such leases and all rent and other money payable or
accruiry under or in connection with such leases, subject to
the conditional permission given to Mortgagor to collect and
use the rarcs, royalties, issues, profits, revenues, income and
other benefilts. arising under such leases as provided above.

Section 1.15. Security Agreement and Financing Statements.

{a) Mortgagor and Mortgagee agree: (i) that this
Mortgage shall constitule a Security Agreement within the
meaning of the Uniform Ccmmercial Code (the "Code") of the
state in which the Property s located with respect to (1) any
preoperty included in the dzlinition herein of the word
"Property," which property may rot be deemed to form a part of
the real estate described in £xhibit A or may not constitute a
"fixture" (within the weaning of *he applicable section of the
Code) and (2} any fixture which censtitutes a part of the
Property, and all replacements of sucilt property, substitutions
for such property, additions to such. rioperty, and the proceeds
thereof; (ii) that a security interest in &nd to the Property
is hereby granted to Mortjagee and that, uwrn recordation in
the real estate records of the proper office this instrument
shall constitute a "fixture filing" within the meaning of the
applicable section of the Code; and (iii) that all of
Mortgagor’s right, title and interest therein are hzreby
assigned to Mortgagee; all to secure payment of the
Indebtedness.

(b) If any Event of Default occurs hereunder,
Mortgagee, pursuant to the appropriate provisions of the Code,
shall have an option to proceed with respect to both the real
property and any portions of the Property which are not real
property in accordance with its rights, powers and remedies
with respect to the real property, in which event the default
provisions of the Code shall not apply. The parties agree that
if Mortgagee shall elect to proceed with respect to any
portions of the Property which are not real property separately
from the real property, Mortgagee shall have all remedies
available to a secured party under the Code and ten (10) days’
netice of the sale shall be reasonable notice. The reasonable

12IR00Y
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expenses of retaking, holding, preparing for sale, selling and
the like incurred by Mortgagee shall include, but not be
limited to, attorneys’ fees and legal expenses incurred by

Mortgagee.

Section 1.19., After Acquired Property. To the extent
permitted by law, the lien of this Mortgage shall attach

automatically, without the necessity of any action by Mortgagor
or any other person, to all right, title and interest of
Mortgagor in and to any and all after-acquired property of the
character or type described in the section of this Mortgage
entitl<d "The Property". Mortgagor shall promptly execute and
deliver %o Mortgagee such documents and instruments as may be
reguested by Mortgagee to confirm and perfect such lien.
Mortgagor Yereby irrevocably authorizes and appoints Mortgagee
the agent ana attorney-in-fact of Mortgagor to execute all such
documents and - arstruments on behalf of Mortgagor, which
appointment shali-be deemed to be coupled with an interest.

ARTICLE II.
DEF&YILTS AND REMEDIES
Section 2.01. Event of Defzult., As used in this Mortgage,

the term "Event of Default" shall mean and refer to the
occurrence of any one or more of tae following events:

(a) any Event of Default, ‘Dzfault or Actionable
Default under and as defined in the N¢tes, Note Purchase
Agreement, the Revolving Notes, the Credit-Agreement, the Trust
Agreement, any of the Additional Mortgages or any other
Financing Document; or

(b} failure by Mortgagor to duly keep perform,
observe or comply with, or to cause to be duly kert, performed,
observed or complied with, any covenant, agreement, /condition
or other provision reguired to be kept, performed, obsfrved or
compiled with by or on behalf of Mortgagor pursuant to.this
Mortgage (other than any covenant, agreement, condition Or
other provision that is the subject of a separate Event of
Default pursuant to this Section); provided, however, that such
failure shall not be an Event of Default unless and until
written notice of such failure shall have been given to
Mortgagor and such failure shall not have been cured before
expiration of the period of 30 days following the aiving of
such notice; or

(c) discovery of any material breach or material
inaccuracy of any warranty or representation of Mortgagor set
forth in this Mortgage; or

-21-
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{d) any other cause for accelerating the maturity of
the Indebtedness, or for declaring the Indebtedness to be
immediately due and payable, pursuant to this Mortgage or any
of the other Financing Documents; or

(e) the lien of this Mortgage shall cease to be a
valid and perfected first priority lien, subject only to the
Permitted Exceptions.

Section 2.02. Mortgagee’s Power of Enforcement. At any

time during the continuance of any Event of Default and
following the giving of a Notice of Actionable Default (as that
term is-defined in the Trust Agreement) and during such time as
such Nolics of Actionable Default has not been withdrawn
pursuant tn the terms and provisions of the Trust Agreement,
Mortgagee nay jproceed by any appropriate judicial or
non-judicial 2Cction or proceeding to (a) enforce payment of all
or any part of ‘tii» Indebtedness in accordance with the
Financing Docutments, (b) declare the entire balance of any or
all of the Indebtedness to bhe immediately due and payable
without presentment, dzmand, protect or notice of any kind (all
of which are hereby expressly waived by Mortgager), (c) enforce
performance of any term ‘of this Mortgage or any of the other
Financing Documents, (d) eriurce any other rights of Mortgagee
with respect to the Indebtedness, the Property or any other
security for the Indebtedness, (¢) foreclose this Mortgage and
pursue all remedies afforded to a mortgagee under and pursuant
to the Act, (f} to the extent perrmitted by law, pursue the
partial foreclosure of this Mortgags Ior any part of the
Indebtedness then due and payable, su%ject to the continuing
encumbrance of this Meortgage as securiiy for the balance of the
Indebtedness not then due, (g) advance sums,-in an amount to be
determined by Mortgagee in its sole discretiwn, to satisfy any
or all of Mortgagor’s obligations under the Tiiancing
Documents, or (h) pursue any other rights, powz: s and remedies
available to Mcortgagee, at law or in eguity, in connection with
the Indebtedness, the Property or any other securitv for the
Indebtedness. Mortgagee may pursue any or all such actions or
proceedings, at Mortgagee’s option, separately or concvcrently
and in such order as Mortgagee may desire, either with or
without entry or taking possession and whether or not all (¢
any part of the Indebtedness shall have been declared to be
immediately due and payable or shall otherwise be due.
Mortgagee may pursue any and all such actions or proceedings
without prejudice to Mortgagee’s right thereafter to foreclose
this Mortgage and without prejudice to any right of Mortgagee,
the Noteholders or the Lenders thereafter to proceed by any
other action or proceeding to enforce any or all rights, powers
and remedies of Mortgagee, the Noteholders or the Lenders with
respect to the Indebtedness, the Property or any other security
for the Indebtedness, whether or not the basis for any such
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subsequent action or proceeding shall be an Event of Default
existing at the time such earlier action or proceeding was

commenced.

Section 2.03. Mortgagee’s Right To Enter and Take
Possession.

(a) At any time during the continuance of any Event
of Default, whether or not foreclosure proceedings shall have
been instituted, Mortgagee, to the extent permitted by law, may
enter and take possession of all or any part of the Property,
may excliide Mortgagor and its officers, employees, agents,
contracturs, attorneys and other representatives therefrom and
may have Jeint access with Mortgagor to the bocks, papers and
accounts of 'inrtgagor and of any manager of the Property. Upon
request by Morcgagee at any time during the continuance of any
Event of Default, Mortgagor shall peaceably and quietly vacate,
surrender and deliiver possession of the Property (or any part
of the Property that may be designated by Mortgagee) to
Mortgagee. If Mortgugor shall not vacate, surrender and
deliver possession of che Property (or such part of the
Property) to Mortgagee a5 provided above, then, without
limiting any other right to enter and take possession of the
Property (or such part of trc-Property), Mortgagee may resort
to any and all legal and eguitable remedies required to evict
and dispcssess Mortgagor thereirom (including, without
limitation, one or more summary kroceedings or actions for
forcible entry and detainer, trespass to try title or
restitution), and Mortgagee may obtain’a judgment, order or
decree of any court of competent jurisdiction conferring on
Mortgagee the right to immediate possessisniand requiring
Mortgagor to immediately vacate, surrender.and deliver
possession of the Property (or such part of (che Property) to
Mortgagee. Mortgagor hereby specifically and irrevocably
consents to the entry of any such judgment, order or decree.
Upon request by Mortgagee, Mortgagor shall pay toc.Mortgagee, or
to any other person that Mortgagee may designate, all costs,
expenses and liabilities (including, without limitation,
attorneys’ fees) incurred by Mortgagee, by any of the
Noteholders or by any of the Lenders in connection with any
such failure to vacate, surrender and deliver possession or in
connection with any such judgment, order cor decree or the
exercise of any such remedies, together with interest therecn
at the Note Purchase Agreement Default Rate or Credit Agreement
Default Rate, as applicable, from the date incurred by
Mortgagee, by any of the Noteholders or by any of the Lenders
until the date so paid to, or as directed by, Mortgagee.

(b) After any such entry into possession, Mortgagee,
acting in Mortgagor’s name or otherwise, may hold, store, use,
operate, manage and control the Property (or any part of the
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Property which then is in the possession of Mortgagee) and may
conduct the business and operations thereof. In doing so,
Mortgagee may, but shall not be obligated to:

(i) carry out any and all necessary and desirable
maintenance, repairs, renewals, replacements, alterations,
additions, betterments and improvements of or to the
Property (or such part of the Property):

(1i) purchase or otherwise acquire and install in
or on the Property (or such part of the Property)
paditional fixtures, personal property and other property
oL *the type encumbered by this Mortgage;

fiii) insure the Property or keep the Property
insurec;

(iv) - manage, operate and exercise all rights and
powers of Morivagor with respect to the Property (or such
part of the Picperty) and the management and operation
thereof (includirg, without limitation, the right to enter
into leases, to capcel, enforce or modify leases, to evict
tenants by summary proceedings or otherwise and to take
other appropriate stepz-to enforce leases);

(v) enter into agreements with others to exercise
the rights and powers of Mcrigagee under this Mortgage; and

(vi) collect and receive all rents, royalties,
issues, profits, revenues, income 2nd other benefits of and
from the Property (or such part of the Property) and any
business or other operations conducted therein or thereon
by or on behalf of or for the benefit ¢i Mortgagor
(including those past due as well as those accruing
thereafter), and apply the money so receivad-in accordance
with the provisions of the Trust Agreement.

(¢} In the event of any such entry into possussion,
Mortgagee shall be liable to account only for rents, royelties,
issues, profits, revenues, income and benefits actually
received by Mortgagee while in possession of the Property. In
the event of any foreclosure, Mortgagee may remain in
possession of all or any part of the Property until the
foreclosure sale and thereafter during any period of
redemption. In the absence of any foreclosure, Mortgagee may
remain in possession of all or any part of the Property as long
as there exists an Event of Default. The same right of taking
possession shall exist during the continuance of any subsequent
Event of Default. Neither Mortgagee, any of the Noteholders
nor any of the Lenders shall be obligated, by virtue of this
Section or by virtue of any actions contemplated by this
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Mortgage or by any of the other Financing Documents, to perform
or discharge any obligation, duty or liability of Mortgagor
under any lease or other agreement relating to all or any part
of the Property or under any law, ordinance, rule, regulation,
order, judgment, injunction or decree relating to all or any
part of the Property. Neither Mortgagee, any of the
Noteholders nor any of the Lenders shall incur any liability
for, nor shall Mortgagor assert any claim or set off as a
result of, any acts or omissions of Mortgagee, any Noteholders
or any Lenders or of Mortgagee’s, or any Noteholder’s or any
Lender’s officers, employees, agents, contractors, attorneys or
othex representatives, while in possession of all or any part
of che Property (except for damages directly caused by
Mortgacee’s, or any Noteholder’s or any Lenhder’s own gross
negligeiice, or intentional wrongful acts). Mortgagor hereby
expressiy und irrevocably waives, releases, discharges and
relinquishes 2ll such liabilities, claims and rights of set off.

(d) Upen request by Mortgagee, Mortgagor shall pay to
Mortgagee, or to.ary other person that Mortgagee may designate,
all costs, expenses and liabilities (including, without
limitation, attorney:z' fees and expenses) incurred by
Mortgagee, by any of thz Noteholders or by any of the Lenders
in connection with the heoiding, storage, use, operation,
management, control, maint:2nance, repair, alteration or
improvement of all or any part of the Property (except to the
extent such costs, expenses ani liabilities shall have been
paid out of collections from the Property as provided above),
together with interest thereon at the Note Purchase Agreement
Default Rate or Credit Agreement De’ault Rate, as applicable,
from the date incurred by Mortgagee, by any of the Noteholders
or by any of the Lenders until the date so-paid to, or as
directed by, Mortgagee.

(e) Without limiting the generality of the foregoing
provisions of this Section, Mortgagee shall alsc ‘have all
power, authority and duties as provided in Sectior’ 15-1703 of
the Act.

Section 2.04. Appointment of Receiver.

(a) Upon, or at any time after the filing of a
complaint to foreclose this Mortgage, the court in which such
complaint is filed may appoint a receiver of the Property
whenever Mortgagee, when entitled to possession, sec requests
pursuant to Section 15-1702(a) of the Act. Such receiver shall
have all powers and duties prescribed by Section 15-1704 of the
Act, including the power to make leases to be binding upon all
parties, including the Mortgagor after redemption, the
purchaser at a sale pursuant to a judgment of foreclosure and
any person acquiring an interest in the Property after entry of
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a judgment of foreclousure, all as provided in Subsection (g) of
Section 15-1701 of the Act. 1In addition, such receiver shall
also have the following powers: (i) to extend or modify any
then existing leases, which extensions and modifications may
provide for terms to expire, or for options to lessees to
extend or renew terms to expire, beyond the maturity date of
the indebtedness hereunder and beyond the date of the issuance
of a deed or deeds to a purchaser or purchasers at a
foreclosure sale, it being understood and agreed that any such
leases, and the options or other such provisions to be
contained therein, shall be binding upon Mortgagor and all
persons whose interests in the Property are subject to the lien
hereof and upon the purchaser or purchasers at any foreclosure
sale, notwithstanding any redemption, discharge of the mortgage
indebtedness, satisfaction of any foreclosure judgment, or
issuance or @uy certificate of sale or deed to any purchaser;
and (ii) all ecner powers which may be necessary or are usual
in such cases icr-the protection, possession, control,
management and opexation of the Property during the whole of
the period of recelivership. The court from time to time,
either before or after entry of judgment of foreclosure, may
authorize the receiver-ts apply the net income in his hands in
payment in whole or in pait of: (i) the Indebtedness secured
hereby, or by or included ir any judgment of foreclosure or
supplemental judgment or other.item for which Mortgagee is
authcrized tc make a Protective Advance; and (ii) the
deficiency in case of a sale and deficiency.

(b} Upon request by Mortgaoes, Mortgagor shall pay to
Mortgagee, or to any other person that Mortgagee may designate,
or tc any such receivar, all costs, eXpenses and liabilities
(including, without limitation, attorneys! fses, receivers’
fees, agents’ compensation and the fees of ‘ziv manager retained
by such receiver} incurred by Mortgagee, by ary of the
Noteholders, by any of the Lenders or by such raceiver in
connection with the appointment of such receiver 'and the
exercise of the rights and powers of such receiver, exzept to -
the extent such costs, expenses and liabilities shall *iave been
paid out of collections from the Property as provided in the
immediately preceding Section, together with interest ther-on
at the Note Purchase Agreement Default Rate or Credit Agreonment
Default Rate, as applicable, from the date incurred by
Mortgagee, by any of the Noteholders, by any of the Lenders or
by such receiver until the date so paid to, or as directed by,
Mortgagee or to such receiver.

SCeY
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Section 2.05. Haiver of Certain Rights. Mortgagor agrees,
to the extent permitted by law, that neither Mortgagor nor any
person at any time claiming through or under Mortgagor shall
set up, claim or seek to take advantage of any law now or
hereafter in force pertaining to the rights of sureties or
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providing for any appraisement, valuation, stay, notice of
election to accelerate maturity or to declare the Indebtedness
due, extension, redemption, moratorium, homestead or exemption
from execution or sale, in order to prevent or hinder the
foreclosure of this Mortgage during the continuance of any
Event of Default, the final and absolute sale of all or any
part of the Property or the final and absolute putting inte
possession thereof, immediately after any such sale, of the
purchaser or purchasers at such sale or the enforcemen: of any
other rights or remedies of Mortgagee, any of the Noteholders
or any of the Lenders under this Mortgage or under any of the
other Tirancing Documents. MORTGAGOR, FOR ITSELF AND FOR ANY
AND ALL YCRSONS WHC MAY AT ANY TIME CLAIM THROUGH OR UNDER
MORTGAGOR CR WHO HEREAFTER MAY OTHERWISE ACQUIRE ANY INTEREST
IN OR TITLY 70 ALL OR ANY PART OF THE PROPERTY OR ANY OTHER
SECURITY FOR('TME INDEBTEDNESS, HEREBY IRREVOCABLY WAIVES AND
RELEASES, TO THF EXTENT PERMITTED BY LAW, ALL BENEFIT OF ANY
AND ALL SUCH LAWS, ANY AND ALL RIGHTS OF REDEMPTION AND ALL
RIGHTS OF REDEMPTICN PURSUANT TO SECTION 15-1601(b) OF THE ACT,
AND ANY AND ALL RIGHT TC HAVE THE ASSETS CONSTITUTING THE
PROPERTY OR ANY OTHER GECURITY FOR THE INDEBTEDNESS MARSHALLED
UPON ANY FORECLOSURE OR GINMER ENFORCEMENT OF THIS MORTGAGE.
Mortgagee or any court having. jurisdiction to foreclose this
Mortgage may sell the Proper{y in part or as an entirety.
Mortgagor acknowledges that the Property does not constitute
agricultural real estate, as said term is defined in Section
15-1201 of the Act or residential ie2al estate or defined in
Section 15-1219 of the Act. Neithex Mortgagee, any of the
Noteholders nor any of the Lenders shual! be required to accept
the Property, any part or parts thereof or any other security
for the Indebtedness in satisfaction of all or any part of the
Indebtedness., Neither Mortgagee, any of the Noteholders nor
any of the Lenders shall be regquired to accept any
apportionment of the Indebtedness to or among ‘ary part or parts
of the Property or any other security for the Irdebtedness. TIf
any law now in force of which Mortgagor might take advantage
despite this Section shall be repealed or shall cease o be in
force after the date hereof, then such law shall not thereafter
be deemed to preclude the application of this Section,

Section 2.06. Leases. Any foreclosure of this Mortgage
and any other transfer of all or any, part of the Property in
extinguishment of all or any part of the Indebtedness may, at
Mortgagee’s option, be subject to any or all leases of all or
any part of the Property and the rights of tenants under such
leases. No failure to make any such tenant a defendant in any
foreclosure proceedings or to foreclose or otherwise terminate
any such lease and the rights of any such tenant in connection
with any such foreclosure or transfer shall be, or be asserted
to be, a defense or hindrance to any such foreclosure or
transfer or to any proceedings seeking collection of all or any

L S AR LY




UNOFFICIAL GQPY |,

part of the Indebtedness (including, without limitation, any
deficiency remaining unpaid after completion of any such
foreclosure or transferj.

Sectien 2.07. Suits To Protect Property. Mortgagee is
hereby irrevocably authorized, at Mortgagee’s option, to
initiate and maintain any and all suits and proceedings that
Mortgagee may deem advisable, at Mortgagor’s expense (a) to
prevent any impairment of the Property or of the security of
this Mortgage by any unlawful acts or omissions, (b) to prevent
the occurrence or continuance of any viclation of this Mortgage
or of any of the other Financing Documents, (c}) to foreclose
this Morigage, (d) to preserve and protect Mortgagee’s interest
in the Preperty, and (e) to restrain the enforcement of, or
compliance with, any law, ordinance, rule, regulation, order,
judgment, 1hjunction or decree that may be unconstitutional or
otherwise invalid, if such enforcement or compliance might (in
Mortgagee’s judument) impair the Property or the security of
this Mortgage or be prejudicial to the interests of Mortgagee,
the Noteholders or +lie Lenders.

Section 2.08. Appiication of Money by Mortgagee. Any
money collected or received. by Mortgagee in connection with the
pursuit of any rights, powers or remedies after the occurrence
of any Event of Default shall be applied, to the extent
permitted by law, in accordance w.th the terms of the Trust

Agreement.
Section 2.09. No Waiver.

(a) No delay or omission of Murtoagee, any of the
Noteholders or any of the Lenders to insict upon strict
performance of any obkligation of Mortgagor urder or in
connecticn with this Mortgage or any of the c¢trer Financing
Documents or to exercise any right, power or rein=dy available
after the occurrence of any Event of Default shall waive,
exhaust or impair any such obligation or any such rignt, power
or remedy, nor shall any such delay or omission be constiued to
be a waiver of, or acquiescence in or to, any such Event of
Default. Notwithstanding any such delay or omission, Morcgagee
thereafter shall have the right, from time to time and as oOfcen
as may be deemed advisable by Mortgagee, to insist upon and
enforce strict performance of any and all obligations of
Mortgagor under or in connection with this Mortgage or any of
the other Financing Documents. Each and every right, power and
remedy available to Mortgagee after the occurrence of any Event
of Default may be exercised from time to time and as often as
may be deemed advisable by Mortgagee.

(b) No waiver of any Event of Default shall extend to
or affect any subsequent Event of Default or any other Event of
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Default then existing, nor shall any such waiver impair any
rights, powers or remedies available to Mortgagee after the
occurrence of any Event of Default. After the occurrence of
any Event of Default (whether or not the Indebtedness or any
part thereof shall have been declared to be immediately due and
payable), Mortgagee, each of the Noteholders and each of the
Lenders may accept payments of amounts owing in respect of the
Indebtedness, and no such acceptance shall waive any such Event
of Default or result in any deceleration of maturity or in any
Indebtedness which shall have been declared to be due and
payable no longer being due and payable, unless Mortgagee
expressiv and specifically agrees in writing to any such waiver
or deceleration or that such Indebtedness is no longer due and

payable.

Section 7. 10. Remedies Cumulative. No right, power or
remedy now cr liereafter available to Mortgagee, any of the
Notehelders, any of the Lenders or any receiver pursuant to any
of the Financing Dccuments or pursuant to any law or judicial
decision, is or shal) be exclusive of any other right, power or
remedy, and each and eveny such right, power and remedy shall
be cumulative and concurrant and shall be in addition to each
and every other right, power and remedy now or hereafter
available pursuant to any o{ /the Financing Documents or
pursuant to any law or judicial decision. Notwithstanding
anything to the contrary set forta in this Mortgage or in any
of the other Financing Documents| ne act of Mortgagee shall be
construed as an election to proceed under any one provision of
this Mortgage or of any applicable statute or other law to the
exclusion of any other such provision, statute or other law.

Section 2.11. Discontinuance of Proceedings. If
Mortgagee, any of the Noteholders or any of ne Lenders shall
exercise any right, power or remedy available puisuant to this
Mortgage or any of the other Financing Documents or pursuant to
any law or judicial decision, and if such exercise and any
related proceedings shall be discontinued or abandored, for any
reason, or if any such proceedings shall result in a-£inal
determination adverse to Mortgagee, to such Noteholders ar to
such Lenders, then, to the extent permitted by law, Mortqaunr,
Mortgagee, such Noteholders and such Lenders thereafter shall
be restored to their respective former positions and to their
respective rights, powers and remedies under the Financing
Documents or otherwise relating to the Indebtedness, the
Property or any other security for the Indebtedness, and all
rights, powers and remedies of Mortgagee, such Noteholders and
such Lenders shall continue to be available as if no such
exercise and no such proceedings had occurred.

Section 2.12. Additional Security. If Mortgagee, any of
the Noteholders, any of the Lenders or any trustee or other
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fiduciary of Mortgagee, any of the Noteholders, or any of the
Lenders at any time holds additional security for, or any
guaranty of, all or any part of the Indebtedness (including,
without limitation, the Additional Mortgages), then Mortgagee,
such Noteholders, such Lenders or such trustee or fiduciary may
foreclose such security or otherwise enforce its rights, powers
and remedies with respect to, and realize upon, such security
or such guaranty (as the case may be), either before or
concurrently with or after a foreclosure or other enforcement
of this Mortgage or of any of the other Financing Documents,
without being deemed to have waived any rights, benefits, liens
or security interests evidenced by or arising under or in
connectisn with this Mortgage or any of the other Financing
Documents and without being deemed to have made an election
thereby or tn have accepted the benefits of such guaranty or
such additiofial security (or the proceeds therecof) in full
settlement of «chb¢ Indebtedness and of its rights with respect
thereto. No judument, order or decree with respect to any of
the Notes or any of the Revolving Notes or with respect to any
such guaranty or security, whether rendered in the State where
the lLand is located or eisewhere, shall in any manner affect
the security of this Mortgage, and any deficiency or other debt
represented by any such juigment, order or decree shall, to the
extent permitted by law, be necured by this Mortgage tc the
same extent that the Indebtednezz shall have been secured by
this Mortgage prior to the rendering of such judgment, order or
decree. Mortgagor, for itself and for any and all persons who
may at any time claim through or uader Mortgagor or who
hereafter may otherwise acquire any ‘inte2rest in or title to all
or any part of the Property or any other security for the
Indebtedness, hereby irrevocably waives apd-releases, to the
extent permitted by law, all benefit of any aad all laws that
would limit or prohibit the effectiveness ol anything set forth

in this Section.

ARTICLE III.

MISCELLANEOUS

Section 3.01. Use of Certain Terms. Each reference in
this Mortgage to Mortgagor, Mortgagee, any of the Noteholders,
or any of the Lenders shall be deemed also to include the
successors and assigns of such person. Each reference in this
Mortgage to any gender shall be deemed alsc to include any
other gender, and the use in this Mortgage of the singular
shall be deemed also to include the plural and vice versa,
unless the context requires otherwise. As used in this
Mortgage, the term "person" shall mean and refer to any and all
individuals, sole proprietorships, partnerships, joint
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ventures, associations, trusts, estates, business trusts,
corporations (non-profit or otherwise), financial institutions,
governments (and agencies, instrumentalities and political
subdivisions thereof), and other entities and organizations.
Each reference in this Mortgage to the fees or other
compensation of any agents, contractors, attorneys or other
representatives of Mortgagee shall be deemed also to include
expenses and disbursements, as well as fees of
paraprofessionals and similar personnel (such as paralegals and
legal assistants),

Saction 3.02. Headings. The headings of the Articles,
Sectlens, paragraphs and other subdivisions of this Mortgage
are for convenience of reference only, are not to be considered
a part ¢l this Mortgage and shall not limit, expand or
otherwise gifect any of the terms of this Mortgage.

Section 3003. Notices. All notices, reports, demands,
requests and ccher communications authorized or required under
this Mortgage to ‘hz given to Mortgagor or Mortgagee shall be
given in the manner a:id to the addresses specified in the Trust
Agreement for the givino of notices.

Section 3.04. Bindino Zffect. All covenants, agreements
conditions and other provisions of this Mortgage shall run with
the Land and shall bind and inure to the henefit of Mortgagor,
Mortgagee, the Noteholders, the lenders and their respective
successors and assigns, whether so-expressed or not. If there
is more than one Mortgagor at any %ine, all undertakings of
Mortgagor under this Mortgage shall Le deemed to be joint and
several.

Section 3.05. Provisions Subject to Apulicable Laws;
Invalid Provisions To Affect No Others. All rights, powers and
remedies provided in this Mortgage may be exerzised only to the
extent that the exercise thereof does not viola%e'any law and
are intended to be limited to the extent necessary sc that they
will not render this Mortgage invalid, illegal or
unenforceable. In the event that any of the covenants,
agreements, conditions or other provisions of this Mortgace
shall be deemed invalid, illegal or unenforceable in any
respect, the validity, legality and enforceability of the
remaining covenants, agreements, conditions and other
provisions of this Mortgage shall in no way be affectad,
prejudiced or disturbed thereby.

Section 3.06. Changes. Neither this Mortgage nor any
covenant, agreement, condition or other provision of this
Mortgage may be changed, waived, released, discharged,
withdrawn, revoked or terminated orally, or by any action or
inaction. 1In order to be effective and enforceable, any such

S A mSiols i
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change, waiver, release, discharge, withdrawal, revocation or
termination must be evidenced by a written document or
instrument signed by the party against which enforcement of
such change, waiver, release, discharge, withdrawal, revocation
or termination is sought, and then shall be effective and
enforceable only to the extent specifically provided in such
document or instrument. Any agreement hereafter made by
Mortgagor, Mortgagee, any of the Noteholders or any of the
Lenders relating to this Mortgage or to any of the other
Financing Documents shall be superior to the rights of the
holder, owner or beneficiary of any intervening lien or
encurbrance. Neither the modification of this Mortgage or any
of <he other Financing Documents nor the release of any part of
the Puroperty from the lien of this Mortgage shall impair the
prioricy of such lien.

Section 7.07. Waiver of Conditions. All conditions to any
agreement or ohllgatlon of Mortgagee under this Mortgage or
under any of ‘the other Financing Documents (including, without
limitation, any Aacrzement or obligation to make any
Compensation or otner-funds available to Mortgagor) are solely
for the benefit of Mortgagee, the Notehalders and the Lenders.
Any or all such conditicns may be waived or relaxed at any time
or times by Mortgagee. (Nn_such waiver or relaxation in any
particular instance shall atfect Mortgagee’s discretion in
dealing with any such condition in any other instance.

Section 3.08. No Benefit to/Third Parties. Each covenant,
agreement, condition and other provision of this Mortgage and
of the other Financing Documents is and at all times shall be
deemed to be for the exclusive bhenefii of Mortgagor, Mortgagee,
the Noteholders and the Lenders. Nothing set forth in this
Mortgage or in any of the other Financing focuments shall be
deemed to be for the benefit of any other psvsen (including,
without limitation, the holder, owner or beneiiciary of any
other lien or interest in or on all or any part of the Property
or the owner of any interest in Mortgagor).

Section 3.09. Exercise Of Discretion. Each and Fvery
decision, determlnatlon, estimate, request, consent or s!milar
matter to be made or given by Mortgagee from time to tlme
pursuant to or in connection with this Mortgage shall be within
Mortgagee’s sole, absolute and unlimited discretion, except to
the extent expressly and specifically provided to the contrary
in this Mortgage or in any of the other Financing Documents.

Section 3.10. Representatives of Mortgagee. &All rights,
powers and remedies of Mortgagee under this Mortgage may be
exercised by Mortgagee itself or by its officers, employees,
agents, contractors, attorneys or other representatives.

~32-
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Section 3.11. Governing Law. The grant of this Mortgage,
the creation of Mortgagee’s rights and interests hereunder, the
publication and perfection of the lien, security interest and
other rights and interests granted or otherwise arising
hereunder and the exercise of Mortgagee’s rights, powers and
remedies relating to the Property (whether specifically
provided in this Mortgage or provided by applicable law) shall
be governed by and construed in accordance with the internal
laws of the State in which the Land is located, without regard
to principles of conflicts of law. Otherwise, to the extent
permitted by applicable law, this Mortgage and the other
Financiny Documents (including, without limitation, terms
relatino to usury considerations and terms relating to
Mortgagor’s_ liability for any deficiency following any
foreclosure of this Mortgage or any other transfer of all or
any part of =he Property in extinguishment of any part of the
Indebtedness) ‘shell be governed by and construed in accordance
with the interna: laws of the State of New York, without regard
to principles of conflicts of laws.

Section 3.12. Receipt of Copy Acknowledged. Each of
Mortgagor and Mortgagee liereby acknowledges that it has
received an accurate and conplete copy of this instrument as

executed by Mortgagor,

Section 3.13. Intentionallv Omitted.

Section 3.14. Maximum Amount Szcured. This Mortgage is
given not only to secure the Indebtedirss, but also to secure
any other amount or amounts that may be sbligatory advances or
made at the option of Mortgagee, Noteholdrr:s or Lenders, ard
any additional disbursements as may be made Ly Mortgagee,
Noteholders or Lenders, in accordance with tue terms of this
Mortgage and the Financing Documents, includirg the Credit
Agreement. As provided in the Financing Documente, this
Mortgage shall secure any and all additional or further monies
which may be obligatory advances or made at the option of
Mortgagee, Noteholders or Lenders, after the effective date
hereof, but any and all future advances secured hy this
Mortgage shall be made not more than 20 years after the
effective date hereof. The total amount of Indebtedness
secured hereby may decrease or increase from time to time but
shall not exceed the principal sum of Eighty JMillion Dollars
($80,000,000). Except as otherwise provided in the Financing
Documents, nothing herein contained shall be deemed an
obligation on the part of the Mortgagee, Noteholders or
Lenders, to make any future advances.

Section 3.15. Revolving Credit. The Indebtedness
evidenced by the Revolving Notes ("Revolving Loan") which is
repaid by Mortgagor may be reborrowed pursuant to and in
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accordance with the Credit Agreement. Pursuant to Section
1302(b) (3) of the Act, notwithstanding any such repayment of
the Revolving Loan, all moneys advanced or applied under the
Credit Agreement shall have priority from the date this
Mortgage is recorded.

Section 3.16. Interest Rate Agreement. Mortgagor has
entered into, or may in the future enter into, agreements for
Rate Hedging Obligations ("Interest Rate Agreement") with FNBC
or any other Lender, pursuant to which Mortgagor will be
required to make certain payments to Mortgagee, FNBC or such
other lnnder as provided in such Interest Rate Agreement.
Mortgacor. agrees that payments due under any Interest Rate
Agreement. shall constitute an obligatory advance of loan
proceeds =eiured hereby, whether or not the total indebtedness
exceeds the tacze amount of the Revolving Notes as provided in
the Interest Rite Agreement,

Section 3.17.( Heiver of Jury Trial; Submigsion to

Jurisdiction; Waiver of Service and Venue. Mortgagor reaffirms
and incorporates herein the provisions of the Note Purchase
Agreement and Credit Agresment (a) waiving jury trial and
service of process and (bi submitting to jurisdiction and venue.

Section 3.18., Substituticrn of Security Trustees. Pursuant
to the terms of the Trust Agreemznt, the Noteholders and the
Lenders may remove and replace Muriocagee as security trustees
thereunder.

ARTICLE IV.

ADDITIONAL MORTGAGES

Mortgagor acknowledges and agrees that the liidebtedness
secured hereby is secured by the Property and varlous other
collateral, without limitation, including at the tire of
execution of this Mortgage, the Property described .n the
Additional Mortgages which have been filed in other
jurisdictions and States. Mortgagor specifically acknowiedges
and agrees that none of those properties, in and of itself, if
foreclosed upon would be sufficient to satisfy the outstanding
amount of the Indebtedness. Accordingly, Mortgagor
acknowledges that it is in Mortgagor’s contemplation that the
various Additional Mortgages and the other ceollateral pledged
to secure the Indebtedness may be pursued by Mortgagee in
separate proceedings in the various States and countiesc where
such collateral may be located and additionally that Mortgagor
and other parties liable for payment of the Indebtedness will
remain liabhle for any deficiency judgments in addition to any
amounts Mortgagee may realize on sales of other properties or
any other collateral given as security for the Indebtedness.
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Specifically, and without limitation of the foregoing, it is
agreed that it is the intent of the parties hereto that in the
event of a foreclosure of this Mortgage or any of the
Additional Mortgages in any separate proceeding, that the notes
evidencing the Indebtedness shall not be deemed merged into any
judgment of foreclosure, but shall rather remain outstanding.

It is the further intent and undsrstanding of the parties that
Mortgagee, following an Event of Default, may pursue all of its
collateral with the Notes and Revolving Notes remaining
outstanding and in full force and effect notwithstanding any
judgment of foreclosure or any other judgment which Mortgagee
may cutain.

Morit.gngee shall be entitled to enforce payment and
performance of the Indebtedness and to exercise all rights and
powers unaer this Mortgage or under any Financing Document or
other agreemcn® or any laws now or hereafter in force,
notwithstanding that some or all of the Indebtedness may now or
hereafter be otherwise secured, whether by mortgage, deed of
trust, pledge, lien, a551gnment or otherwise, including, but
not limited to the Additional Mortgages. Neither the
acceptance of this Mor 3%9e nor its enforcement, whether by
court action or pursuant io power of sale, shall prejudice or
in any manner affect Mortgynase’s right to realize upon or
enforce any other security notw-or hereafter held by Mortgagee,
it being agreed that Mortgagee shall be entitled to enforce
this Mortgage and any other security now or hereafter held by
Mortgagee in such order and manner 2s it may be in its absolute
discretion determine. No right or’resedy herein conferred upon
or reserved to Mortgagee is intended to be exclusive of any
other remedy herein or by law provided or-permitted, but each
shall be cumulative and shall be in additicn to every other
right and remedy given hereunder or now or nereafter ex1st1ng
at law or in equity or by statute. Every powe: or remedy given
by any of the Financing Documents to Mortgagee, nr to which
Mortgagee may be otherwise entitled, may be exelrvised
concurrently or independently, from time to time anid as often
as may be deemed expedient by Mortgagee, and Mortgagez may
pursue inconsistent remedies.

Mortgagor acknowledges and agrees that the Property and the
property encumbered by the Additional Mortgages are located in
cne or more States and therefor Mortgagor waives and
relinquishes any and all rights it may have, whether at law or
equity, to reguire Mortgagee to proceed to enforce or exercise
any rights, powers and remedies it may have under the Financing
Documents in any particular manner, in any particular order, or
in any particular State or other jurisdiction.

Furthermore, Mortgagor acknowledges and agrees that
Mortgagee shall be allowed to enforce payment and performance
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of the Indebtedness and to exercise all rights and powers
provided under this Mortgage, the other Financing Documents, or
any of them, or under any provision of law, by one or more
proceedings, whether contemporaneous, consecutive or both in
any one or more States in which the security is located.
Neither the acceptance of this Mortgage, or of any other
Financing Document, nor its enforcement in one 5tate, whether
by Court action, power of sale, or otherwise, shall prejudice
or in any way limit or preclude enforcement of the Financing
Documents, or any of them, through one or more additional
proceedings, in that State or in any other State.

Mortgagor further agrees that any particular proceeding,
includirg without limitation, foreclosure through court action
(in a state or federal court) or power of sale, may be brought
and prosecuced in the local or federal courts of any one or
more States &s Co all or any part of the Property or the
property encumbzared by the Additional Mortgages, wherever
located, without regard to the fact that any one or more prior
or contemporaneous rroceedings have been situated elsewhere
with respect to the sume or any other part of the Property and
the property encumbered by the Additional Mortgages.

Mortgagee may resort to/any other security held Ly
Mortgagee for the payment o the Indebtedness in such order and
manner as Mortgagee may elect.

Notwithstanding anything contained herein to the contrary,
Mortgagee shall be under no duty to Mertgagor or others,
including, without limitation, the holder of any junior, senior
or subordinate mortgage on the Property ei any part thereof or
on any other security held by Mortgagee, to- exercise or exhaust
all or any of the rights, powers and remedics available to

Mortgagee.

TIC . "

ARTICLE V ca

TRUSTEE’S DUTY OF CARE EE

. -t

Mortgagee shall not be liable for any acts, omissions. ¥
errors of judgment or mistakes of fact or law including, Va3

without limitation, acts, omissions, errors or mistakes with
respect to the Property, except for those arising out of or in
connection with Mortgagee’s gross negligence or willful
misconduct, or failure to use reasonable care with respect to
the safe custody of any moneys or securities in Mortgagee’s
possession. Without limiting the generality of the foregoing,
Mortgagee shall be under no obligation to take any steps
necessary to preserve rights in the Property against any other
parties but may do so at its option, but all expenses incurred

-36-
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in connection therewith shall be for the sole account of
Mortgagor, and shall be added to the Indebtedness secured
hereby.

IN WITNESS WHEREOF, Mortgagor has caused this Mortgage to
be executed as of the day and year first above written.

ARCHIBALD CANDY CORPORATION, an
Illinois corporation

By: C:qu;,«uét;/ibvahﬂ/
Title: VP
dpam €. MAX
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SEEA

STATE OF HZw Yol )
) ss.
COUNTY OF A(EQ«J_)@?K )

1, ROCkWeEL EAWEY, a Notary Public in a and for the
said Co;nty nd State aforesaid, DO HEREBY CERTIFY, that

, the yui& EFES/QEM" of Archibald Candy
Corporation, aa/_/Z4L»WOIs corporation, personally known
to me to be the same person whose name is subscribed to the
foregoing instrument as such _V/c£& -PRES/QENT appeared before
me this day in person and acknowledged that (s)he signed and
delivered the said instrument as his(her) own free and
voluritary act and as the free and veluntary act of said
corporation, for the uses and purposes therein set.forth.

7H
OGwen urider my hand and notarial seal this & day of
[

m, 199],
A

Notary Public'

ROCXWILL TEy
Notary p“,?,’;,‘*};,’”" of ﬁﬂ York
 Qualifed n Netiv‘?t:fk
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