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MORTGAGE, SECURITY AGREEMENT,
ASSIGNMENT OF RENTS AND LEASES,
FIXTURE FILING AND FINANCING STATEMENT

THIS MORTGAGE, SECURITY AGREEMENT, ASSIGNMENT OF RENTS AND
LEASES, FIXTURE FILING AND FINANCING STATEMENT ("Mortgage") is
made as of this 30 ™ day of October, by ARCHIBALD CANDY
CORPORATION, a corporation arganized and existing under the
laws of the State of Illinois, successor in interest by merger
to FANNTE MAY CANDY SHOPS, INC., an Illinois corporation,
having a-principal office address at 1137 West Jackson
Boulevar4, Chicago, Illinois 60607, and its successors and
assigns (“"Mortgagor"), in favor of WILMINGTON TRUST COMPANY, a
Delaware buanhlhing corporation and WILLIAM J. WADE, each having a o
principal officc address at Rodney Square North, Wilmington, p
Delaware 19890 ktlention: Corporate Trust Administration, as G
security trustees (together with their respective successors
and assigns, "Mortgane=") under a certain Collateral Trust S
Agreement dated of even-date herewith among Fannie May N
Holdings, Inc., a Delaware Corporation ("Holdings'"), Mortgagor
and Mortgagee. The Collat<ral Trust Aqreement, as presently
constituted and as it may be zmended from time tc time after
the date hereof is referred to 1n “this Mortgage as the "Trust

Agreement".
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WITNESSEDHH:

WHEREAS, FMCAN Acquisition Corp., an Il)}aeis corporation
("Acquisition") and Holdings, entered into a Neie Purchase
Agreement with Jackson National Life Insurance Cbmpany
("Purchaser") dated of even date herewith (as presently
constituted and as same may be amended from time to kiwe after
the date hereof, collectively referred to as the "Noves Furchase
Agreement"). Acquisition has been merged with and into
Mortgagor ("Merger") and Mortgagor has assumed all of the
obligations of Acgquisition under the Note Purchase Agreement
pursuant to an Assumption Agreement dated of even date
herewith. Pursuant to the Note Purchase Agreement, Acguisition
has issued to the Purchaser certain promissory notes dated of
even date herewith, in the aggregate original principal amount
of Thirty Million Dollars ($30,000,G00), in the form attached
hereto as Exhibit 1, incorporated herein and made a part hereof
(said promissory notes, as presently constituted and as they
may be amended, extended, renewed or consolidated from time to
time after the date hereof, together with any and all
promissory notes that may be exchanged or given in substitution
therefor after the date hereof, being collectively referred to
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in this Mortgage as the "Notes") (the Purchaser and any other
holder or holders of any of the Notes being collectively
referred to in this Mortgage as the "Noteholders"); and

WHEREAS, the indebhtedness evidenced by the Notes bears
interest and is payable as provided in the Notes and the Note
Purchase Agreement (the terms and provisions of the Notes and
the Note Purchase Agreement being incorporated herein by
reference and made a part of this Mortgage to the same extent
as though set forth in full herein), with final maturity on
October 31, 1999, if not sconer paid; and

WHEREAS, Acquisition entered into a Credit Agreement dated
of even da*s herewith with the lenders ("Lenders'") named
therein and 1l First National Bank of Chicago ("FNBC"} in its
individual capecity as a lender and as agent (as presently
constituted and as same may be amended from time to time after
the date hereof, collectively referred to as the "Credit
Agreement"), and Mcrigagor has assumed all of the obligations
of Acquisition thereunder pursuant to an Assumption Agreement
of even date herewith.  Pursuant to the Credit Agreement,
Lenders have agreed to mekz.a revolving loan to Acquisition
(and subsequent to the Merugsr, Mortgagor) in the maximum amount
of Ten Million Dollars ($10,C00.000), to be evidenced by notes
made by Acquisition (and subsequeit to the Merger, Mortgagor)
of even date, in that amount, in <he form attached hereto as
Exhibit 2, incorporated herein ana made a part hereof (said
notes, as presently constituted and us same may be amended,
extended, renewed or consolidated from time to time after the
date hereof, together with any and all-promissory notes that
may be exchanged or given in substitution therefor after the
date hereof, being collectively referred to.es the "Revelving

Notes"): and

WHEREAS, the indebtedness evidenced by the Revolving Notes
bears interest and is payable as provided in the Revmiving
Notes and the Credit Agreement (the terms and provisions of the
Revolving Notes and the Credit Agreement being incorpeoratad
herein by reference and made a part of this Mortgage to ‘tne
same extent as though set forth in full herein), with final
maturity on October 70 1996, if not sooner paid; and

WHEREAS, to induce (i) the Noteholders to acquire the Notes
and (ii) Lenders to enter into the Credit Agreement, Mortgagor
has agreed to execute and deliver this Mortgage to Mortgagee,
as security trustee for the benefit of the Noteholders and
Lenders pursuant to the Trust Agreement (the terms and
provisions of the Trust Agreement being incorporated herein by
reference and made a part of this Mortgage to tlie same extent
as though set forth in full herein), to secure payment of the
indebtedness from time to time evidenced by the Notes, the
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Revolving Notes and any and all other sums required to be paid
by Mortgagor from time to time pursuant to the Notes, the Note
Purchase Agreement, the Credit Agreement, the Revolving Notes,
the Trust Agreement, this Mortgage or any of the other
Financing Documents (as hereinafter defined), and also to
secure the keeping, performance and observance of, and
compliance with, all covenants, agreements, conditions and
other provisions required to be kept, performed, observed and
compiled with by or on behalf of Mortgager pursuant to the
Notes, the Note Purchase Agreement, the Credit Agreement, the
Revolving Notes, the Trust Agreement, this Mortgage or any of
the otiier Financing Documents; and

WHEREAS - in connection with the aforesaid agreements of
Mortgagor, Murtgagor also has agreed to provide certain other
security to Mortgagee, as such security trustee, to secure
payment of the ztforesaid indebtedness and other sums and the
keeping, performince and observance of, and compliance with,
the aforesaid covenants, agreements, conditions and provisions,
which other security’ insludes, without limitation, certain
security interests in personal property of Mortgagor and
certain additional mortquazs or deeds of trust of real property
of Mortgagor (said addition2)l mortgages or deeds of trust, as
presently constituted and as they may be amended, extended,
renewed, consolidated, spread or »therwise modified from time
to time after the date hereof, Leing collectively referred to
in this Mortgage as the "Additiona! Mortgages"), which real
property is identified in Schedule 5:10 to the Note Purchase
Agreement;

WHEREAS, the Noteholders and Lenders have agreed in a
certain Intercreditor Agreement among them Zated of even date
herewith that the obligations of Mortgagor to them pursuant to
their respective loan documents shall be secured, .pari passu,
by this Mortgage and the Additional Mortgages and ‘the other
Financing Documents in accordance with the terms of iiie
Intercreditor Agreement.

NOW, THEREFORE, to secure payment of the aforesaid
indebtedness and other sums and the keeping, performance an?
observance of, and compliance with, the aforesaid covenants,
agreements, conditions and provisions, and for and in
consideration of the sum of Ten Dollars ($10) paid to Mortgagor
and other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledaed, Mortgagor does
hereby grant, bargain, sell, alienate, remise, release, convey,
assign, transfer, mortgage, hypothecate, pledge, deliver, set
over, warrant, confirm and grant a security interest to
Mortgagee, its successors and assigns, in and to the followirng:
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THE PROPERTY

(A) 'The land described in Schedule A attached hereto,
incorporated herein and made a part hereof (the "Land"), and
all trees, shrubbery, crops and other plantings now or
hereafter grown on the Land; "

(B) TOGETHER WITH (1) all byjldings, structures and
improvements of every nature whatsoever now or hereafter
situated on the Land (collectively, the "Buildings"), (2) all
right, title and interest of Mortgagor, of whatever character
(whether as owner, chattel lessee or otherwise, whether vested
or contingent and whether now owned or hereafter acquired), in
and to all kuilding materials, supplies and other property now
or hereafter stored at or delivered to the Land or any other
location for irmstallation in or on the Land or any of the
Buildings, and @)l fixtures, fittings, machinery, appliances,
equipment, apparatus, furnishings and personal property of
every nature whatsoevzr now or hereafter located in or on, or
attached to, and used eor intended to be used in connection with
the Land, any of the Biildings or any kusiness or other
operations now or hereafter conducted in or on the Land or any
of the Buildings or in conneccion_with any construction or
other work now or hereafter conducted in or on the Land or any
of the Duildings, (all of the jroperty described in this clause
(2), being collectively referred o in this Mortgage as the
"Equipment") (the Buildings and tiie Equipment being
collectively referred to in this Moridage as the
"Improvements"), (3) any and all oil, gas and other minerals
now or hereafter produced from or allecated to the Land and any
and all products now or hereafter processid or obtained from
any such oil, gas or other minerals, and (4) 2any and all plans,
specifications, drawings, books, records and similar items now
or hereafter relating to the Land or the Improvcwments, the
operation thereof, any rights thereto or any interest therein;

(C) TOGETHER WITH all proceeds, products, extersions,
additions, improvements, betterments, renewals, substitutions,
replacements, accessions, accretions and relictions of ard to
all or any part of the property described in paragraphs (&) and
(B) hereof or any other property encumbered by this Mortgage;

(D) TOGETHER WITH all right, title and interest of
Mortgagor, of whatever character (whether vested or contingent
and whether now owned or hereafter acquired), in and to (1) all
streets, roads and public places (whether open or proposed) now
or hereafter adjoining or otherwise providing access to the
Land, (2) the land lying in the bed of such streets, roads and
public places, and (3) all other sidewalks, alleys, ways,
passages, vaults, water courses, strips and gores of land now
or hereafter adjoining or used or intended to be used in
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connection with all or any part of the property described in
paragraphs (A), (B) and (C) hereof:;

{(E) TOGETHER WITH all easements, rights-of-way and rights
of use or passage (whether public or private), estates,
interests, benefits, powers, rights (including, without
limitation, any and all lateral support, drainage, slope,
riparian, littoral, sewer, water, air, oil, gas, mineral and
subsurface rights), privileges, claims, franchises, licenses,
profits, rents, royalties, tenements, hereditaments,
reversions, remainders and appurtenances of every nature
whatsocves in any way how or hereafter belonging, relating or
appertaining to all or any part of the property described in
paragraphs-¢.), (B), (C) and (D)} hereof;

(F) TOGETHLR WITH (1) any and all judgments, settlements,
claims, awards, ansurance proceeds and other proceeds and
compensation, and any interest thereon (collectively,
"Compensation"), now. ol hereafter made or payable in connection
with (a) any casualty or other damage to all or any part of the
property described in paraagraphs (A), (B}, (C), (D) and (E)
hereof, (b) any condemnatiecp proceedings affecting any such
property or any rights there’s or any interest therein, (c¢) any
damage to or taking of any such property or any rights thereto
or any interest therein arising from or otherwise relating to
any exercise of the power of emincnt domain (including, without
limitation, any and all Compensatiou for change of grade of
streets or any other injury tec or decrease in the value of any
such property), or (d) any conveyance /n lieu of or under
threat of any such taking, (2) any and-all proceeds of any
sale, assignment or other disposition of any such property or
any rights thereto or any interest therein, 42} any and all
proceeds of any other conversion (whether velurtery or
involuntary) of any such property or any rights ‘thereto or any
interest therein into cash or any liquidated claim, (4) any and
all refunds and rebates of or with respect to any insurance
premium, any Imposition (as such term is hereinafter dzfined)
or any other charge for utilities relating to any such prroperty
(including, without limitation, any and all refunds and ribates
of or with respect to any deposit or prepayment relating tc any
such insurance premium, Imposition or charge), and any and all
interest thereon, whether now or hereafter payable or accruing,
and (5) any and all accounts, accounts receivable, opticn
rights, contract rights, general intangibles, permits,
licenses, approvals, bonuses, actions and rights in action now
or hereafter arising from or relating to any such property or
any business or other operations conducted in or on any such
property by or on behalf of or for the benefit of Mortgagor
(including, without limitation, all rights of Mortgagor in and
to insurance proceeds, all rights of Mortgagor in and to
unearned or prepaid insurance premiums, Impositions or other
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charges for utilities, and any deposits with respect thereto
and any interest thereon, and all rights of Mortgagor in and to
any and all contracts and bonds relating to operation,
maintenance, construction, renovation, restoration, repair,
management or security of any such property);

(G) TOGETHER WITH all rents of and from all or any part of
the property described in paragraphs (A), (B), (), (D) and (E)
hereof whether now or hereafter payable or accruing (including,
without limitation, any and all money and other consideration
paid or-payable from time to time by any and all tenants,
licensees, occupants or other users of any such property), and
all righcs-of Mortgagor or any other person to collect and
receive ti¢ - zame; provided, however, that permission is hereby
given to Morc¢gagor, so long as no Event of Default (as
hereinafter aefired) shall have occurred, to collect and use
such rents as, byt not before, they become due and payable,
which permission shall terminate immediately, without the
necessity of any actizn by Mertgagee, upon the occurrence of
any Event of Default;

(H) TOGETHER WITH (L) all right, title and interest of
Mortgagor (whether as seller. purchaser or otherwise) in and to
any and all agreements now or hereafter relating to any
purchase and sale or other transfer of all or any part of the
property described in paragraphs (&), (B), (C), (D}, (E), (F)
and (G) hereof (whether or not such nurchase and sale or other
transfer shall be completed), togetinzr with any and all down
payments, earnest money deposits and ¢illier security (whether
monetary or otherwise) paid or payable ur deposited or to be
deposited in connection with any such agréemant, and (2) all
right, title and interest of Mortgagor (whetpar as lessor,
lessee or otherwise} in and to any and all leases, subleases,
use, occupancy and similar agreements (includirg, without
limitation, oil, gas and mining leases) now or hereafter
relating to all or any part of the property descriped in
paragraphs (A), (B}, (C), (D} and (E) hereof (each being
referred to in this paragraph as a "lease"), together wivh any
and all guaranties and security of, for or otherwise relating
to any such lease (including, without limitation, any and all
cash, security deposits, advance rentals, deposits and payments
ef a similar nature under any such lease or under any other
arrangement entered into in connection with any such lease, any
and all interest thereon, and any and all right, title and
interest of Mortgagor in and to property of any tenant or other
person, whether such right, title and interest shall have
arisen under applicable law or under any such lease or other
arrangement)} and together with all rent and other consideration
(whether monetary or otherwise) now or hereafter payable or
accruing under or in connection with any such lease (including,
without limitation, any and all cancellation or termination
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payments and any and all damages payable in connection with any
default), subject, however, to the conditional permission given
to Mortgagor to collect and use the rents, royalties, issues,
profits, revenues, income and other benefits arising under any
such lease as provided above;

(I) TOGETHER WITH any and all right, title and interest of
Mortgagor in all reciprocal easement agreements, operating
agreements and any other agreements affecting the Land and
Improvements; and

(J) ~ TOGETHER WITH any and all further or greater estate,
right, title, interest, claim and demand of Mortgagor, of
whatever character (whether vested or contingent and whether
now owned or {ereafter acquired), in and to any of the property
described in the.foregoing paragraphs or any rights or
interests appurtenant thereto.

All of the propeciy described in paragraphs (A), (B), (C),
(D). (E), (F), (G), {(HY,(I) and (J) above, and each item of
property therein descr.bed, is collectively referred to in this
Mortgage as the "Property.’

TO HAVE AND TO HOLD the Froperty unto Mortgagee, its
successors and assigns, to its and their own proper use and
benefit forever, upon and subject Vo the terms and conditions
set forth in this Mortgage;

PROVIDED, HOWEVER, that if all of (ihke Indebtedness (as
hereinafter defined) shall be fully, finallv and indefeasibly
paid at the times, in the amounts and in “he manner specified
in the Financing Documents, all without any /feduction or credit
for any impositions or other charges or expensszs-paid or
payable by or on behalf of Mortgagor, and if Mcilgagor shall
keep, perform, cbserve and comply with, or shall cause to be
kept, performed, observed and complied with, all covznants,
agreements, conditions and other provisions of the Finarcing
Documents, then this Mortgage and the rights and interests
hereby granted and assigned to Mortgagee shall be null and void
and of no further force and effect and shall be released ol
record upon the written request and at the expense of
Mortgagor, but otherwise shall remain in full force and
effect.

Mortgagor warrants, represents, covenants and agrees to and
with Mortgagee, the Noteholders and Lenders as follows:

G230V
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ARTICLE I.
COVENANTS OF MORTGAGOR

Section 1.01. Payment of Indebtedness; Performance of
Obligations. Mortgagor shall Keep, perform, observe and comply
with, or shall cause to be kept, performed, observed and
complled with, all covenants, agreements, conditions and other
provisions requlred to be kept, performed, cbserved and
complied with by or on behalf of Mortgagor from time to time
pursuant. to the Notes, the Revolving Notes, the.Note Purchase
Agreement, the Credit Agreement, the Trust Agreement, this
Mortgage, the Additional Mortgages or any other document or
instrument rnow or hereafter evidencing or securing all or any
part of thé-indebtedness from time to time evidenced by the
Notes and Revolving Notes and/or otherwise governing the
responsibilities of Mortgagor in connection with such
indebtedness or-in cannection with the Property or any cther
security for such indeUtedness (the Notes, the Note Purchase
Agreement, the Credit Agreement, the Revolving Notes, the Trus
Agreement, this Mortqage, the Additional Mortgages and all such
other documents and instrurents being collectively referred to
in this Mortgage as the "Fipuarcing Documents"). Without
limiting the generality of tne immediately preceding sentence,
Mortgagor shall pay or cause tc.be paid (a) to the Noteholders,
when due, the indebtedness evidenced by the Notes, all parts of
such indebtedness (whether consisting of principal, interest,
premiums, prepayment premiums, the Frepayment Charge and
Additional Amount [as those terms are refined in the Note
Purchase Agreement), fees, charges or auy other sums
whatsoever), (b) to Lenders, when due, the irdebtedness
evidenced by the Revolving Notes or Credit agreement, all parts
of such indebtedness (whether consisting of principal,
interest, premiums, prepayment premiums, fees, <uarges or any
other sums whatsoever), (c) to the Lenders any amounts owing by
Borrower under any Rate Hedging Obligations (as that term is
defined in the Credit Agreement), and (d) all other s=ums
required tc be paid by Mortgagor from time to time pursuant to
any of the Financing Documents, and Mortgagor shall pay ana
satis?y, or cause to be paid and satisfied, all other debts,
obligations and liabilities from time to time secured by this
Mortgage (all such indebtedness, sums, debts, obligations and
liabilities being collectively referred to in this Mortgage as
the "Indebtedness"). Mortgagor acknowledges and agrees that
all security of any Kind pursuant to the Financing Documents is
security for the Indebtedness without allocation of any part or
portion thereof to any portion of the Indebtedness other than

the whole thereof.

Section 1.02. JIncorporation of Documents. Mortgagor
covenants and agrees that the loans secured hereby are to
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provide part of the financing for the acquisition of Mortgagor,
as more fully set forth in the Note Purchase Agreement and
Credit Agreement, and that the proceeds of the loans are to be
dispursed in accordance with the provisions contained in the
Note Purchase Agreement and Credit Agreement. All advances and
indebtedness arising and accruing under the Note Purchase
Agreement and Credit Agreement from time to time, whether or
not the resulting indebtedness secured hereby may exceed the
aggregate face amount of any notes evidencing such
indebtedness, shall be secured hereby to the same extent as
though zaid Note Purchase Agreement and Credit Agreement were
fully ‘incorporated in this Mortgage. In the event of any
conflict or inconsistency between the terms of this Mortgage
and the Neiz Purchase Agreement or Credit Agreement, the terms
and provisicrs of the Note Purchase Agreement and Credit
Agreemenrt shall in each instance govern and control.
Notwithstanding(tne foregoing, no greater obligation of
Mortgagor under chis Mortgage than uhder the Note Purchase
Agreement or Credit igreement shall be considered a conflict or
inconsistency between tliam, Mortgagor each instance being bound
by such greater obligavion. Each and every term and provision
of the Financing Documenis including the rights, remedies,
obligations, covenants, conditions, agreements, indemnities,
representations and warranties of all parties thereto, shall be
considered as if a part of this Mortgage, and payment,
fulfillment and performance theresi is secured hereby, and, in
accordance with the Financing Docuirznts, any default under any
of the Financing bocuments, which a¢fault continues beyond the
applicable notice and cure period, if/any, under such Financing
Documents shall constitute an Event of Cefault {(as hereinafter
defined) under this Mortgage entitling Mortgaaee to all the
remedies provided in this Mortgage, under ihe - Financing
Documents, and by law.

Section 1.03. General Representations, Covenants_and
Warranties. Mortgagor fully warrants and will forever defend
the title to the Property and the validity as a first priority
lien and security interest, enforceability and priority ot the
lien and security interest created hereby against the claius of
all persons whomsoever claiming or who may claim the same o<
any part thereof, subject to the matters descrived in
Schedule B of a mortgagee’s title insurance policy with respect
to the Property accepted by Mortgagee on the date of delivery
of this Mortgage ("Permitted Exceptions"). Mortgagor further
warrants, represents and covenants that: (a) subject conly to
the Permitted Exceptions, Mortgagor is seized of an
indefeasible estate in fee simple in and to the Land, the
Buildings and all other parts of the Property constituting real
property: (b} subject only to the Permitted Exceptions,
Mortgagor has good, absolute and marketable title to the
Equipment and all other parts of the Property constituting

SSEN0Y
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personal property; (c¢) Mortgagor has good right, full power and
lawful authority, without the joinder or consent of any person,
to mortgage, pledge, assign and grant a security interest in
the Property pursuant to and as provided in this Mortgage, and
Mortgagee may at all times peaceably and quietly enter upon,
hold, occupy and enjoy the Property in accordance with this
Mortgage; {(d) the Property is free and clear of any and all
liens, security interests, charges, encumbrances and claims of
other persons, of any kind whatsoever, other than the Permitted
Exceptions; (e) Mortgagor will maintain and preserve the lien
of this Mortgage until the Indebtedness shall have been fully,
finally and indefeasibly paid; (f} all costs incurred and which
have becors due and payable prior to the date hereof in
connection with any construction of, in or on any improvements
or in conneciion with the purchase of any Equipment have been
paid: (g) the-iand has frontayge on, and direct access for
ingress from and egress to, physically open, public and
dedicated street(s): and (h) electric, gas, sewer, water and
telephone facilities »nd any and all other necessary utilities
are, and at all times hzoreafter shall be, available in
sufficient capacity tol service the Property satisfactorily
until the Indebtedness sliall have been fully, finally and
indefeasibly paid, and any easements legally required to assure
the continuation of such utijity service to the Property have
been obtained and duly recorder.

Section 1.04. Status of Propcrcv.

Mortgagor represents and warrants:

(a) The Property is not located in an area identified
by the Secretary of Housing and Urban Develcpment or any
successor theretc as an area having special flpod hazards
pursuant to the National Flood Insurance Act of 1968 or the
Flood Disaster Protection Act of 1973, as amended, or any
successor law.

(b) Mortgagor has all necessary certificates,
licenses and other approvals, governmental and otherwise
necessary for the operation of the Property and the conduci of
its business thereon and all required zoning, building code,
land use, environmental and other similar permits or approvals,
all of which are in full force and effect as of the date hereof
and not subject to revocation, suspension, forfeiture or

mocdification.

(¢} The Property and the present and contemplated use
and occupancy thereof are in full compliance with all
applicable federal, state and local laws, ordinances, building
codes, rules and regulations pertaining to zoning, parklng,
construction, building, land use and environmental matters.
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{d) All public roads and streets necessary to serve
the Property for the use thereof have been completed, are
serviceable and have heen dedicated to and formally accepted by
the appropriate governmental entities.

(e) The Property is free from damage caused by fire
or other casualty.

(f) There are no agreements, contracts or lease
provisions, written or oral, providing any tenant of the
Property or any other third party the option to purchase all or
any pearct of the Property.

(¢/) Mortgagor and its agents have not entered into
any leases or other arrangements for occupancy of space within
the Property cther than those leases furnished to Mortgagee.

{h) Tbhb2> Property is taxed separately without regard
to any other property and for all purposes the Property may be
mortgaged, conveyed, and otherwise dealt with as an independent
parcel,

Section 1.05. Recordecion of Mortgage and Financing
Statements. Mortgagor wili axecute, acknowledge and deliver
any financing statements and otiter instruments in addition or
supplemental hereto, including, without limitation, contracts,
licenses and permits affecting tae Property, which may be
requested by Mortgagee from time to time in order to perfect
and maintain the validity and effectiviness of this Mortgage
and the lien and security thereof to Meortgagee and in such
manner and places and within such times as hay be necessary or
appropriate to accomplish such purposes and <o preserve and
protect the rights and remedies of Mortgagee.. Mortgagor will
furnish satisfactory evidence of every such recording, filing
and registration to Mortgagee. Mortgagor hereby appoints
Mortgagee as its true and lawful attorney-in-fact. (and such
appointment is coupled with an interest and is irrevocable) to
file, with Mortgagor’s signature, or without Mortgagor s
signature in the state and county where the Property is. Jocated
and any other jurisdiction in which such filing may lawfully
and effectively ke made without Mortgagor’s signature, any-and
all Uniform Commercial Code financing and continuation
statements which Mortgagee may deem necessary or appropriate to
file with respect to this Mortgage.

Section 1.06. Taxes, Assessments and Other Charges.
Subject to its rights to contest certain taxes under the Note
Purchase Agreement or Credit Agreement, Mortgagor shall pay,
before the same become delinquent, all taxes (including,
without limitation, any registration or recording taxes
incurred in connection with this Mortgage), insurance premiums,

-11-

Q2 sH0V




g 4 083 0

UNOFFICIAL COPY

assessments, dues, fines, impositions, and public charges,
general and special, ordinary and extraordinary, of every
character (including penalties and interest), all charges made
by utility companies, public or private, for services furnished
or used in connection with the Property, all common area
utility and maintenance charges, and all other impositions
attributable to the Property ("Impositions").

Section 1.07. Defense of Title and Litigation. If the
lien or security interest created by this Mortgage, or the
validity, enforceability or priority thereof or of this
Mortgage, or if title or any of the rights of Mortgagor or
Mortgagee in or to the Property, shall be endangered or
guestioned, or shall be attacked directly or indirectly, or if
any action ur proceeding is instituted against Mortgagor or
Mortgagee with- r=spect thereto, Mortgagor will promptly notify
Mortgagee theredf and will diligently endeavor to cure any
defect which may be developed or claimed, and will take all
necessary and proper iteps for the defense of such action or
proceeding, including tiue employment of counsel, the
prosecution or defense of litigation and, subject to
Mortgagee'’s approval, the campromise, release or discharge of
any and all adverse claims.  Mortgagee (whether or not named as
a party to such actions or proceadings) is hereby authorized
and empowered (but shall not be opligated) to take such
additicnal steps as it may deem neicessary or proper for the
defease of any such action or proczeding or the protection of
the lien, security interest, validity .e2nforceability or
priority of this Mortgage or of such tiZle or rights, including
the employment of counsel, the prosecuiiopn-or defense of
litigation, the compromise, release or discherge of such
adverse claims, the purchase of any tax titiz and the removal
of such prior liens and security interests. Mocigagor shall,
on demand, reimburse Mortgagee for all expenses (including
attorneys’ fees and disbursements) incurred by it in connection
with the foregoing matters. All such costs and expensas of
Mortgagee, until reimbursed by Mortgagor, shall be parciof the

Indebtedness and shall be deemed toc be secured by this liortgage.

Section 1.08. Zoning and Title Matters. Mortgagor will
not, without the prior written consent of Mortgagee,
{a) initiate or support any zoning reclassification of the
Property, seek any variance under existing zening ordinances
applicable to the Property or use or permit the use of the
Property in a manner which would result in such use becoming a
nonconforming use under applicable zoning ordinances,
(b) modify, amend or supplement any of the Permitted
Exceptions, (c) impose any restrictive covenants or
encumbrances upon the Property, execute or file any subdivision
plat affecting the Property or consent to the annexation of the
Property to any municipality, or (d) permit or suffer the
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Property to be used by the public or any person in such manner
as might make possible a claim of adverse usage or possession
or of any implied dedication or easement by prescription.

Section 1.09. Insurance.

(a) Mortgagor shall keep or cause to be kept such
casualty and liability insurance on the Property as required
under the Note Purchase Agreement and Credit Agreement, in
amounts and against insurable hazards as set forth therein.
Notwithstanding anything to the contrary contained in the Note
Purchase_igreement or Credit Agreement, such insurance shall be
maintained in effect so long as any of the Indebtedness is
outstandiro, -or for so long as Mortgagor has obligations to
Mortgagee under the Trust Agreement, Note Purchase Agreement or

Credit Agreemenit.

(b) Sheuld Mortgagor fail to effect, maintain or
renew any insurance provided for in this Section 1.09, the Note
Purchase Agreement or Credit Agreement, or to pay the premium
therefor, or to deliver tu Mortgagee proper evidence thereof,
Mortgagee, at its sole opcion and without any obligation, may
procure such insurance, ancd &ny sums expended by it to procure
any such insurance shall be secured by this Mortgage and shall
be repaid by Mortgagor together /with any late charge within
five {5) days after receipt of nills therefor from Mortgagee.

(c¢) Mortgagor shall not obkiuin or carry separate
insurance concurrent in form or contriputing in the event of
loss with that required under the Note Furchase Agreement or
Credit Agreement unless Mortgagee is included therein as an
insured and named in a mortgagee endorsement, with loss payable
to Mortgagee. Mortgagor shall immediately nctify Mortgagee
whenever any such separate insurance 1is obtained and shall
deliver the policy or policies or certificates evicencing the
same to Mortgagee.

Section 1.10. Adjustment of Losses with Insurance and
Application of Proceeds of Insurance. In case of loss,
Mortgagee is at all times authorized to collect and receipt  for
any insurance money. Any insurance proceeds paid either to
Mortgagor or Mortgagee pursuant to the pclicies required by the
Note Purchase Agreement or Credit Agreement shall be delivered
to and held by Mortgagee to be distributed in accordance with
the Trust Agreement.

Section .11, Stamp Tax. If, by the laws of the United
States of America, or of any state or principal subdivision
having jurisdiction over Mortgagor, any tax is due or becomes
due in respect of the issuance of any Note or Revolving Notes,
or recording of this Mortgage or additions to or consolidations

CSHROGY




UNOFFICIAL,GOPRY ;

‘

of this Mortgage, whether at the original recording herecof or
subsrquent recordings, Mortgagor covenants and agrees to pay
such tax in the manner reguired by any such law. Mortgagor
further covenants to hold harmless and agrees to indemnify
Mortgagee, its successors or assigns, against any liability
incurred by reason of the imposition of any tax on the issuance
of any Note or Revolving Notes or recording of this Mortgage.

Section 1.12. Effect of Changes _in Laws Regarding
Taxation. In the event of the enactment after this date of any
law of +he state in which the Property is located or any
politicz) subdivision thereof deducting from the value of land
for the/purpose of taxation any lien thereon, or imposing upon
Meortgagee-riie payment of the whole or any part of the taxes or
assessments 7z charges or liens herein required to be paid by
Mortgagor, or <hanging in any way the laws relating to the
taxation of mortyages or debts secured by mortgages or deeds of
trust or similar ipstruments, or the Mortgagee’s interest in
the Property, or thc wanner of collection of takies, so as to
adversely affect this Murtgage or the Indebtedness secured
hereby or the then holders thereof, then, and in any such
event, Mortgagor, upon deriand by Mortgagee, shall pay such
taxes or assessments, or reinburse Mortgagee therefor.

Section 1.13. Changes to Mortgade or Related Loan
Documents. If the payment of tn: Indebtedness secured by this
Mortgage or any part thereof be exc®nded or varied or if any
part of the security be released, all persons now or at any
time hereafter liable therefor, or whose consent to this
Mortgage was obtained, shall be held to ascent to such
extension, variation or release, and their 1liability and the
lien and all provisions hereof shall continue¢,in full force,
the right of recourse, if any, against all sucil persons being
expressly reserved by Mortgagee, notwithstandiiry such
extension, variation or release. Any person or entity taking a
junior mortgage or other lien upon the Property or any interest
therein, shall take said lien subject to the rights of
Mortgagee, Noteholders or Lenders to amend, medify, and
supplement, restate and consolidate this Mortgage, or th=
Financing Documents and to vary the rate of interest and the
method of computing the same, and to increase the principal
amount thereof, and to impose additional fees and other
charges, and to extend the maturity of said indebtedness, and
to grant partial releases of the lien of this Mortgage, in each
and every case without obtaining the consent of the holder of
such lien and without the lien of this Mortgage losing its
priority over the rights of any such junior lien. Nothing in
this Section contained shall be construed as waiving any
provision contained herein which provides, among other things,
that it shall constitute an Event of Default if the Property be
sold, conveyed, or encumbered unless permitted by the Financing

Documents.
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Section 1.14. Eminent Domain.

(a) In the event that title to, or the temporary use
of, the Property or any part thereof shall be taken pursuant to
eminent domain or condemnation proceedings, or by any
settlement or compromise of such proceedings, or any voluntary
conveyance of the Property or any part thereof during the
pendency of, or as a result of a threat of, such proceedings
("Eminent Domain"), the Mortgagor shall be obligated to
continue to make the payments specified in the Financing

Documents.

{b) The compensation for Eminent Domain shall be
applied in sccordance with Section 4.4 of the Trust Agreement.

Section 1.15. Mortgagee’s Performance of Defaulted Acts;

Subrogation.

(a) 1In cese Mortgagor fails to make any payment or
perform any of its cavepants and agreements contained herein or
in any other Financing/ Documents, Mortgagee may, but need not,
make such payment or perfo.m such act herein or therein
required of Mortgagor, in uny.form and manner deemed expedient,
and may, but need not, make iull or partial payments of
principal or interest on prior encumbrances, if any, and
purchase, discharge, compromise.or settle any tax lien or other
prior lien or title or claim thereuf, or redeem from any tax
sale or forfeiture or contest any tax or assessment, including
without limitation the payment of prineipal, premium and/or
interest on the Indebtedness, whether a’-maturity, upon
acceleration or otherwise. All moneys pajd for any of the
purposes herein authorized and all expenses naid or incurred in
connection therewith, including attorneys’ fees. and any other
moneys advanced by Mortgagee to protect the Prorerty and the
lien hereof, shall be so much additional indebtednzss secured
hereby, and shall become immediately due and payab.e without
notice and with interest thereon at (i) the rate proviced in
the Note Purchase Agreement as applicable during the
continuance of an Event of Default if such amounts are advanced
by the Noteholders ("Note Purchase Agreement Default Rate") or
(ii) the rate provided in the Credit Agreement as applicable
during the continuance of a Default ("Credit Agreement Default
Rate") if such amounts are advanced by the Lenders. Inaction
of Mortgagee shall never be considered a waiver of any right
accruing to it on account of any default on the part of
Mortgagor.

In the event Mortgagee shall elect, pursuant to this
Section 1.15, to undertake to perform Mortgagor’s obligations
for restoration or rebuilding as required of Mortgagor by this
Mortgage or any other Financing Documents, Mortgagee shall not
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be required to restore or rebuild the Buildings to any greater
extent than will be covered by available proceeds or estimated
proceeds of insurance or condemnation award. An estimate of
available proceeds may be made if at such time as Mortgagee is
prepared to arrange for plans, solicit bids, let a contract, or
otherwise proceed with restoration, the loss may not have been
adjusted with insurers or the court may not have finally
determined the amount of a condemnation award. If Mortgagee
shall have expended any amount for restoration or rebuilding in
excess of the actual or estimated proceeds of insurance or
condempation award for the purpose of such repair or
replazemznt, the amount of such excess ("Excess Restoration
Cost") =so_expended by Mortgagee shall coastitute additional
indebtedness hereunder and shall be secured by the lien hereof.

All.afvances, disbursements and expenditures
{collectively "“arvances") made by Mortgagee before and during
foreclosure, prior to sale, and where applicable, after sale,
for the following preroses, including interest thereon at the
Default Rate (as sucn teorm is defined below), are hereinafter
referred to as "Protective Advances":

(i) advances vpursuant to this Section 1.15;
(ii) Excess Restorition Costs;

(iii) advances in accordance with the terms of this
Mortgage or the other Financing .locuments to: (i) protect,
preserve or restore the Property; (i) preserve the lien of
this Mortgage or the priority therzof; or (iii) enforce
this Mortgage, as referred to in Subsiction (b)(5) of
Section 15-1302 of the Illinecis Mortgags Foreclosure Law,
as amended from time to time ("Act');

GZY¥RICY

{iv}) payments of (i) when due installments of real
estate taxes and other Impositions; (il) other obligations
authorized by this Mortgage or the other Financing
Documents; or (iil) with court approval any other anicunts
in connection with other liens, encumbrances or interests
reasonably necessary to preserve the status of title, ail
as referred to in the first paragraph of this Section of
this Mortgage and in Section 15-1505 of the Act:

(v) attorneys’ fees and other costs incurred in
connection with the foreclosure of this Mortgage as
referred to in Sections 1504(d) (2} and 15-1510 of the Act
and in connection with any other litigation or
administrative proceeding to which the Mortgagee may be or
become or be threatened or contenmplated to be a party,
including probate and bankruptcy proceedings, or in the
preparation for the commencement or defense of any such

~16-
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suit or proceeding; including filing fees, appraisers’
fees, outlays for documents and expert evidence, witness
fees, stenographer’s charges, publication costs, and costs
(which may be estimated as to items to be expended after
entry of judgment) of procuring all such abstracts of
title, title charges and examinations, foreclosure minutes,
title insurance policies, Torrens certificates, appraisals,
and similar data and assurances with respect to title and
value as Mortgagee may deem reasonably necessary either to
prosecute or defend such suit or, in case of foreclosure,
to evidence to bidders at any sale which may be had
puistvant to the foreclosure judgment the true condition of
the xitle to or the value of the Property: .

(vi) Mortgagee’s fees and costs arising between the
entry of 1udgment of foreclosure and the confirmation
hearing as referred to in Subsection (b) (1) of Section
15-1508 of tlke Act;

(vii) payxent by Mortgagee of Impositions as
required of Mortgadgor by this Mortgage;

(viii) expenses Jdeductible from procesds of sale
referred to in Subsectieis (a) and (b) of Section 15-1512
of the Act; and

GZYROGY

(ix) expenses incurre? and expenditures made by
Mortgagee for any one or more c¢f che following: (i) if the
Property or any portion thereof cunstitutes one or more
units under a condominium declaratinsn, assessments imposed
upon the owner thereof; (ii) if any of the Property
consists of an interest in a leasehola-estate under a lease
or sublease, rentals or other payments riguired to be made
by the lessee under the terms of the lease ~r sublease;
(1ii) premiums upcon casualty and liability insurance made
by Mortgagee whether or not Mortgagee or a receiver is in
possession, if reasonably required, without regard to the
limitation to maintaining of insurance in effect a% {ie
time any receiver or mortgagee takes possession of thz
Property imposed by Subsection (c¢)(1l) of Section 15-170C4s of
the Act: (iv) payments required ur deemed by Mortgagee to
be for the benefit of the Property or required to be made
by the owner of the Property under any grant or declaration
of easement, easement agreenent, reciprocal easement
agreement, agreement with any adjoining land owners or
other instruments creating covenants or restrictions for
the benefit of or affecting the Property; (v) shared or
common expense assessments payable to any association or
corporation in which the owner cof the premises is a member
in any way affecting the Property; and (vi) operating
deficits incurred by Mortgagee in possession or reimbursed
by Mortgagee to any receiver.

-17-
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This Mortgage shall be a lien for all Protective
Advances as to subsequent purchasers and judgment creditors
from the time the Mortgage is recorded, pursuant to Subsection
(b} (5) of Section 15-1302 of the Act.

The Protective Advances shall, except to the extent,
if any, that any ¢of the same is clearly contrary to or
inconsistent with the provisions of the Act, be included in:

{i) determination of the amount ¢f indebtedness
secured by this Mortgage at any time;

(ii) the indebtedness found due and owing to the
Mortgiéane in the judgment of foreclosure and any subsequent
amendmeat of such judgment, supplemental judgments, orders,
adjudicaticps or findings by the court of any additional
indebtedness pecoming due after entry of such judgment, it
being agreed chat in any foreclosure judgment, the court
may reserve jurisiiction for such purpose;

(iii) deternmination of amounts deductible from sale
proceeds pursuant to Section 15-1512 of the Act;

(iv) determiratiszi of the application of income in
the hands of any receiver or nortgagee in possession; and

(v) computation of any deficiency judgment
pursuant to Subsections (e) of Czation 15-1508 and (b) (2)
of Section 15-1511 of the Act.

(b} Should any amount paid out, advanced or incurred
hereunder by Mortgagee, be used directly or-indirectly to pay
off, discharge or satisfy, in whole or in part, .any lien or
encumbrance upon the Property or any part thereo’ on a parity
with or prior or superior te the lien hereof, then as
additional security hereunder, Mortgagee shall be zubrogated to
any and all rights, equal or superior titles, liens iénd
equities, owned or claimed by any owner or holder of said
outstanding liens, charges and indebtedness, however remsre,
regardless of whether said liens, charges and indebtedness are
acquired by assignment or have keen released of record by tiie
holder thereof upon payment. Mcrtgagee and any person
designated by Mortgagee shall have the right, and is hereby
granted the right, to enter upon the Property for the foreqoing
purposes.

Section 1.16. Maintenance of Mortgagor’s Interest.
Pursuant to Section 11 of the Note furchase Agreement and
Section 6.1 of the Credit Agreement (incorporating Section 11
of the Note Purchase Agreement by reference), Mortgagor has
agreed not to transfer, pledge, encumber, suffer to exist any
Lien, or assign all or any interest in the Property.
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Section 1.17. Assignment of Rents.

(a) The assignment set forth in paragraph (G) of the
section of this Mortgage entitled "The Property" shall, to the
extent permitted by law, constitute an absolute and present
assignment of the rents, royalties, issues, profits, revenues,
income and other benefits described in said paragraph, subject,
however, to the conditional permission given to Mortgagor to
collect and use the same as provided in said paragraph.
Neither the existence nor the exercise of such conditional
permission shall subordinate such assignment to any subsequent
assigriient by Mortgagor, and all such subsequent assignments
shall be‘subject to the rights of Mortgagee under this
Mortgage. . The assignment set forth in paragraph (G} shall be
fully operat.ve without any further action by Mortgagor or
Mortgagee. Mortgagee is hereby irrevocably authorized and
empowered, at ‘itz option, to demand, collect, receive and
enforce payment >{ any and all such rents, royalties, issues,
profits, revenues, ihcome and other benefits at any time during
the continuance of aiy Fvent of Default (as hereinafter
defined), and to give receipts, releases and satisfactions
therefor, whether or not/Mortgagee shall have taken, or at any
time shall take, possessioi ©f the Land, the Buildings or any
other part of the Property. .  iiortgagee is hereby irrevocably
authorized to notify all tenants, licensees, invitees, guests,
customers, occupants and other uscrs of all or any part of the
Property of Mortgagee’s rights under this Section and under

paragraph (G).

{b} Mortgagor hereby grants ti>Mortgagee the right,
at Mortgagee’s option at any time during tne, continuance of any
Event of Default, to take all actions with-rzspect to any and
all such rents, royalties, issues, profits, revznues, income
and other benefits as are contemplated by Sectirn 2,03 of this
Mortgage. Mortgagor hereby irrevocably authorizes-and appoints
Mortgagee the agent and attorney-in-fact of Mortgayor, at
Mortgagee’s option, to demand, collect, receive and 2nforce
payment of any and all such rents, royalties, issues, nriafits,
revenues, income and other benefits after the occurrence nf any
Event of Default, to give receipts, releases and satisfactions
therefor and to apply such collections in the manner proviaed
in Section 2.03, which appointment shall be deemed to be
coupled with an interest. Such assignment, grant and
appointment shall continue in effect until the Indebtedness
shall have been paid in full. Mortgagor hereby irrevocably
consents to the entry upon and taking possession of the
Property by Mortgagee pursuant to such grant and appointment,
whether or not foreclosure proceeding shall have been
commenced. Neither the exercise by Mortgagee of any rights
under this Section or the aforesaid paragraph (G), nor the
application of any such rents, royalties, issues, profits,
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revenues, income or other benefits to the Indebtedness, shall
cure or waive any Event of Default or any notice of any Event
of Default or invalidate any such notice or any act done
pursuant to this Mortgage or pursuant to any such notice,

(c) Upon request by Mortgagee, Mortgagor shall assign
to Mortgagee, as additional security for the Indebtedness, by a
written document approved by Mortgagee, all right, title and
interest of Mortgagor in and to any and all leases now or
hereafter affecting all or any part of the Property, together
with any and all quaranties and security of, for or otherwise
relating.co such leases and all rent and other money payable or
accruing under or in connection with such leases, subject to
the conditional permission given to Mortgagor to collect and
use the rerte.-royalties, issues, profits, revenues, income and
other benefitz 2rising under such leases as provided above.

Section 1.18. Security Agreement and Financing Statements.

(a) Mortgagor and Mortgagee agree: (i) that this
Mortgage shall constitute a Security Agreement within the
meaning of the Uniform Ccamrmercial Code (the "Code") of the
state in which the Property s located with respect to (1) any
property included in the definition herein of the word
"Property," which property may /ot be deemed to form a part of
the real estate described in Exhibit A or may not constitute a
"fixture" (within the meaning of uliz applicable section of the
Code) and (2) any fixture which conscitutes a part of the
Property, and all replacements of such property, substitutions
for such property, additions to such preperty, and the proceeds
thereof; (ii) that a security interest in @and to the Property
is hereby granted to Mortgagee and that, uporn recordation in
the real estate records of the proper office tiiis. instrument
shall constitute a "fixture filing" within the mcanring of the
applicable section of the Code; and (iii) that ail (of
Mortgagor’s right, title and interest therein are nerzhy
assigned to Mortgagee; all to secure payment of the
Indebtedness.

{b) If any Event of Default occurs hereunder,
Mortgagee, pursuant to the appropriate provisions of the Coae,
shall have an option to proceed with respect to both the real
property and any portions of the Property which are not real
property in accordance with its rights, powers and remedies
with respect to the real property, in which event the default
provisions of the Code shall not apply. The parties agree that
if Mortgagee shall elect to proceed with respect to any
portions of the Property which are not real property separately
from the real property, Mortgagee shall have all remedies
available to a secured party under the Code and ten (10) days’
notice of the sale shall be reasonable notice. The reasonable
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expenses of retaking, holding, preparing for sale, selling and
the like incurred by Mortgagee shall include, but not be
limited to, attorneys’ fees and legal expenses incurred by
Mortgagee.

Section 1.19. After Acquired Property. To the extent
permitted by law, the lien of this Mortgage shall attach
automatically, without the necessity of any action by Mortgagor
or any other person, to all right, title and interest of
Mortgager in and to any and all after-acquired property of the
charactor or type described in the section of this Mortgage
entitled "The Property”. Mortgagor shall promptly execute and
deliver co Mortgagee such documents and instruments as may be
requested Ly Mortgagee to confirm and perfect such lien.
Mortgagor ‘noreby irrevocably authorizes and appoints Mortgagee
the agent and attorney-~in-fact of Mortgagor to execute all such
documents and instruments on behalf »f Mortgagor, which
appointment shalli be deemed to be coupled with an interest.

ARTICLE II.
DEFAUJI. TS5 AND REMEDIES
Section 2.01. Event of DefZault. As used in this Mortgage,

the term "Event of Default" shall nean and refer to the
occurrence of any one or more of ire. following events:

(a) any Event of Default, Uerault or Actionable
Default under and as defined in the Netes, Note Purchase
Agreement, the Revolving Notes, the Credi: Agreement, the Trust
Agreement, any of the Additional Mortgages =r-any other
Financing Document; or

(b} failure by Mortgagor to duly keep, perform,
observe or comply with, or to cause to be duly kept, performed,
observed or complied with, any covenant, agreement, coaaition
or other provision required to be kept, performed, observed or
compiled with by or on behalf of Mortgagor pursuant to {hkis
Mortgage (other than any covenant, agreement, condition or
other provision that is the subject of a separate Event of
Default pursuant to this Section); provided, however, that such
failure shall not be an Event of Default unless and until
written notice of such failure shall have been given to
Mortgagor and such failure shall not have been cured before
expiration of the period of 30 days following the giving of
such notice; or

{c) discovery of any material breach or material
inaccuracy of any warranty or representation of Mortgagor set
forth in this Mortgage: or
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(d) any other cause for accelerating the maturity of
the Indebtedness, or for declaring the Indebtedness to be
immediately due and payable, pursuant to this Mortgage or any
of the other Financing Documents; or

(e} the lien of this Meortgage shall cease to be a
valid and perfected first priority lien, subject only to the
Permitted Exceptions.

Section 2.02, Mortgagee’s Power of Enforcement. At any
time dvring the continuance of any Event of Default and
following the giving of a Notice of Actionable Default (as that
term is- defined in the Trust Agreement) and during such time as
such Notice-of Actionable Default has not been withdrawn
pursuant to-fthe terms and provisions of the Trust Agreement,
Mortgagee may rroceed by any appropriate judicial or
non-judicial acclon or proceeding to (a) enforce payment of all
or any part of ‘the Indebtedness in accordance with the
Financing Documents. (b) declare the entire balance of any or
all of the Indebtedriess-to be immediately due and payable
without presentment, demand, protect or notice of any kind (all
of which are hereby expressly waived by Mortgagor), (c¢) enforce
performance of any term of *his Mortgage or any of the other
Financing Documents, (d) entborce any other rights of Mortgagee
with respect to the Indebtedness, the Property or any other
security for the Indebtedness, (%) foreclose this Mortgage and
pursue all remedies afforded to a iiortgagee under and pursuant
to the Act, (f) to the extent permitced by law, pursue the
partial foreclosure of this Mortgage for any part of the
Indebtedness then due and payable, subject to the continuing
encumbrance of this Mortgage as security fol .the balance of the
Indebtedness not then due, (g) advance sums,in an amount to be
determined by Mortgagee in its socle discretion, to satisfy any
or all of Mortgagor'’s obligations under the Financing
Documents, or (h) pursue any other rights, powers'and remedies
available to Mortgagee, at law or in equity, in conrection with
the Indebtedness, the Property or any other security fov the
Indebtedness. Mortgagee may pursue any or all such actunns or
proceedings, at Mortgagee’s option, separately or concuricently
and in such order as Mortgagee may desire, either with or
without entry or taking possession and whether or not all or
any part of the Indebtedness shall have been declared to be
immediately due and payable or shall otherwise be due.
Mortgagee may pursue any and all such actions or proceedings
without prejudice to Mortgagee’s right thereafter to foreclose
this Mortgage and without prejudice to any right of Mortgagee,
the Noteholders or the Lenders thereafter to proceed by any
other action or proceeding to enforce any or all rights, powers
and remedies of Mortgagee, the Noteholders or the Lenders with
respect to the Indebtedness, the Property or any other security
for the Indebtedness, whether or not the basis for any such
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subsequent action or proceeding shall be an Event of Default
existing at the time such earlier action or proceeding was
commenced.

Section 2.03. Mortgagee’s Right To Enter and Take
Possession.

(a) At any time during the continuance of any Event
of Default, whether or not foreclosure proceedings shall have
been instituted, Mortgagee, to the extent permitted by law, may
enter und take possession of all or any part of the Property,
may exclide Mortgagor and its officers, employees, agents,
contracters, attorneys and other representatives therefrom and
may have jrint access with Mortgagor to the books, papers and
accounts of hiortgagor and of any manager of the Property. Upon
request by Morioigee at any time during the continuance of any
Event of Default, Mortgagor shall peaceably and quietly vacate,
surrender and deliver possession of the Property (or any part
of the Property that iway be designated by Mortgagee) to
Mortgagee. If Mortgagsr shall not vacate, surrender and
deliver possession of the-Property (or such part of the
Property) to Mortgagee as-provided above, then, without
limiting any other right to snter and take possession of the
Property (or such part of the Property}, Mortgagee may resort
to any and all legal and equitiéble remedies required to evict
and dispossess Mortgagor therefrom’ (including, without
limitation. one or more summary proczedings or actions for
forcible entry and detairer, trespass <o try title or
restitution), and Mortgagee may obtair & _judgment, order or
decree of any court of competent jurisdiction conferring on
Mortgagee t:he right to immediate possessicn and requiring
Mortgagor to immediately vacate, surrender and deliver
possession of the Property (or such part of thz "roperty) to
Mortgagee. Mortgagor hereby specifically and irrevocably
consents to the entry of any such judgment, order'uvr decree.
Upon request by Mortgagee, Mortgagor shall pay to Mortgagee, or
to any other person that Mortgagee may designate, ali-Casts,
expenses and liabilities (including, without limitation,
attorneys’ fees) incurred by Mortgagee, by any of the
Noteholders or by any of the Lenders in connection with any
such failure to vacate, surrender and deliver possession or in
connection with any such judgment, order or decree or the
exercise of any such remedies, together with interest thereon
at the Note Purchase Agreement Default Rate or Credit Agreement
Default Rate, as applicable, from the date incurred by
Mortgagee, by any of the Noteholders or by any of the Lenders
until the date so paid to, or as directed by, Mortgagee.

(b) After any such entry into possession, Mortgagee,
acting in Mortgagor’s name or otherwise, may hold, store, use,
operate, manage and contrel the Property (or any part of the

-2 3=

q2¥s00Yv




UNOFFICIALCOPRY -

Property which then is in the possession of Mortgagee) and may
conduct the business and operations thereof. In doing =o,
Mortgagee may, but shall not be obligated to:

(i) carry out any and all necessary and desirable
maintenance, repairs, renewals, replacements, alterations,
additions, betterments and improvements of or to the
Property (or such part of the Property):

(ii) purchase or otherwise acquire and install in
or on the Property {(cor such part of the Property)
additional fixtures, perscnal property and other property
of the type encumbered by this Mortgage:

(1ii) insure the Property or keep the Property
insured;

(iv) manage, operate and exercise all rights and
povers of Mortgagor with respect to the Property (or such
part. of the Property) and the management and operation
theies® (including, without limitation, the right to enter
intc l2nses, to cancel, enforce or modify leases, to evict
tenants v summary proceedings or otherwise and teo take
cther apporopriate steps to enforce leases);

(v} enter into agreements with others to exercise
the rights a4 powers of Mortgagee under this Mortgage; and

(vi) chl)lect and receive all rents, royalties,
issues, profits,/ revenues, income and other benefits of and
from the Property (o1 such part of the Property) and any
business or other opberations conducted therein or thereon
by or on behalf of ofc for the benefit of Mortgagor
({including those past Jdue.as well as those accruing
thereafter), and apply -c¢'ie money so received in accordance
with the provisions of the Trust Agreement.

(c) In the event of any such entry into possession,
Mortgagee shall be liable to acceunt only for rents, royalties,
issues, profits, revenues, income uind benefits actually
received by Mortgagee while in posszasion of the Property. In
the event of any foreclosure, Mortgagse may remain in
possession of all or any part of the I'rbperty until the
foreclosure sale and thereafter during /any period of
redemption. In the absence of any forecloisure, Mortgagee may
remain in possession of all or any part of tlie Property as long
as there exists an Event of Default. The sare right of taking
possession shall exist during the continuanc='cf_any subsequent
Event of Default. Neither Mortgagee, any of thr. Noteholders
nor any of the Lenders shall be obligated, by virtue of this
Section or by virtue of any actions contemplated ky this
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Mortgage or by any of the other Financing Documents, to perform
or discharge any obligation, duty or liability of Mortgagor
under any lease or other agreement relating to all or any part
of the Property or under any law, ordinance, rule, regulation,
order, judgment, injunction or decree relating to all or any
part of the Property. Neither Mortgagee, any of the
Noteholders nor any of the Lenders shall incur any liability
for, nor shall Mortgagor assert any claim or set off as a
result of, any acts or omissions of Mortgagee, any Notehoiders
or any Lenders or of Mortgagee’s, or any Noteholder’s or any
Lender’s officers, employees, agents, contractors, attorneys or
other representatives, while in possession of all or any part
of the Property (except for damages directly caused by
Mortgagez's, or any Noteholder’s or any Lender’s own ¢ross
negligence /cr intentional wrongful acts). Mortgagor hereby
expressly any-irrevocably waives, releases, discharges and
relinquishes ati _such liabilities, claims and rights of set off.

(d) Upon request by Mortgagee, Mortgagor shall pay to
Mortgagee, or to any cther person that Meortgagee may designate,
all costs, expenses ancd-liabilities (including, without
limitation, attorneys’ fees and expenses) incurred by
Mortgagee, by any of the Moteholders or by any of the Lenders
in connection with the holdirg, storage, use, operation,
management, control, maintenence, repair, alteration or
improvement of all or any part of the Property (except to the
extent such costs, expenses and lifbilities shall have been
paid out of collecticns from the Property as provided above),
together with interest thereon at the doste Purchase Agreement
Default Rate or Credit Agreement Defaul’ Rate, as applicable,
from the date incurred by Mortgagee, by ary of the Noteholders
or by any of the Lenders until the cdate sc paid to, or as
directed by, Mortgagee,

ezt ROCY

(e) Without limiting the generality of the foregoing
provisions of this Section, Mortgagee shall also have all
power, authority and duties as provided in Section 15-1703 of
the Act.

Section 2.04. Appointment of Receiver.

(a) Upon, or at any time after the filing of a
complaint to foreciose this Mortgage, the court in which such
complaint is filed may appoint a receiver of the Property
whenever Mortgagee, when entitled to possession, so requests
pursuant to Section 15-1702(a) of the Act. Such receiver shall
have all powers and duties prescribed by Section 15-1704 of the
Act, including the power to make leases to be binding upon all
parties, including the Mortgagor after redemption, the
purchaser at a sale pursuant to a judgment of foreclosure and
any person acquiring an interest in the Property after entry of
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a judgment of foreclosure, all as provided in Subsection (g) of
Section 15-1701 of the Act. 1In addition, such receiver shall
also have the following powers: (i) to extend or modify any
then existing leases, which extensions and modifications may
provide for terms to expire, or for options to lessees to
extend or renew terms to expire, beyond the maturity date of
the indebtedness hereunder and beyond the date of the issuance
of a deed or deeds to a purchaser or purchasers at a
foreclosure sale, it being understood and agreed that any such
leases, and the options or other such provisions to be
containad therein, shall be binding upon Mortgagor and all
persors.whose interests in the Property are subject to the lien
hereof ancd-upon the purchaser or purchasers at any foreclosure
sale, notwithstanding any redemption, discharge of the mortgage
indebtedness, satisfaction of any foreclosure judgment, or
issuance of anv-certificate of sale or deed to any purchaser;
and (1i) all otlier powers which may be necessary cr are usual
in such cases feor the protection, possession, control,
management and opera’ion of the Property during the whole of
the period of receivership. The court from time to time,
either hefore or after entry of judgment of foreclosure, may
authorize the receiver to apply the net income in his hands in
payment in whole or in parc ofl: (i) the Indebtedness secured
hereby, or by or included irn any judgment of foreclosure or
supplemental judgment or other itam for which Mortgagee is
authorized to make a Protective-ddvance; and (il) the
deficiency in case of a sale and deficiency.

{(b) Upon request by Mortgagezs Mortgagor shall pay to
Mortgagee, or to any other person that jdortgagee may designate,
or to any such receiver, all costs, expenies and liabilities
{including, without limitation, attorneys’ feecs, receivers'’
fees, agents’ compensation and the fees of any manager retained
by such receiver) incurred by Mortgagee, by any of the
Noteholders, by any of the Lenders or by such recelver in
connection with the appointment of such receiver and-the
exercise of the rights and powers of such receiver, ex.ent to
the extent such costs, expenses and liabilities shall {Q1ave been
paid out of collections from the Property as provided in the
immediately preceding Section, together with interest therecn
at the Note Purchase Agreement Default Rate or Credit Agreement
Default Rate, as applicable, from the date incurred by
Mortgagee, by any of the Noteholders, by any of the Lenders or
by such receiver until the date so paid to, or as directed by,
Mortgagee or to such receiver.

Section 2.05. Waiver of Certain Rights. Mortgagor agrees,
to the extent permitted by law, that neither Mortgagor nor any
person at any time claiming through or under Mortgagor shall
set up, claim or seek to take advantage of any law now or
hereafter in force pertaining to the rights of sureties or
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providing for any appraisement, valuation, stay, notice of
election to accelerate maturity or to declare the Indebtedness
due, extension, redemption, moratorium, homestead or exempticn
from execution or sale, in order to prevent or hinder the
foreclosure of this Mortgage during the continuance of any
Event of Default, the final and absolute sale of all or any
part of the Property or the final and absclute putting into
possession thereof, immediately after any such sale, of the
purchaser or purchasers at such sale or the enforcement of any
other rights or remedies of Mortgagee, any of the Noteholders
or any of the Lenders under this Mortgage or under any of the
other Financing Documents. MORTGAGOR, FOR ITSELF AND FOR ANY
AND ALL PoRSONS WHO MAY AT ANY TIME CLAIM THROUGH OR UNDER
MORTGAGOR 'OX-WHO HEREAFTER MAY OTHERWISE ACQUIRE ANY INTEREST
IN QR TITLE T ALL OR ANY PART OF THE PROPERTY CR ANY OQTHER
SECURITY FOR THFE-.INDEBTEDNESS, HEREBY IRREVOCABLY WAIVES AND
RELEASES, TO THE EXTENT PERMITTED BY LAW, ALL BENEFIT OF ANY
AND ALL SUCH ILAWS, ANY AND ALL RIGHTS OF REDEMPTION AND ALL
RIGHTS OF REDEMPTION PURSUANT TO SECTION 15-1601(b) OF THE ACT,
AND ANY AND ALL RIGHT TO-HAVE THE ASSETS CONSTITUTING THE
PROPERTY OR ANY OTHER SECURITY FOR THE INDEBTEDNESS MARSHALLED
UPON ANY FORECLOSURE OR CCPER ENFORCEMENT OF THIS MORTGAGE.
Mortgagee or any court having jurisdiction to foreclose this
Mortgage may sell the Proper{y; in part or as an entirety.
Mortgagor acknowledges that the Property does not constitute
agricultural real estate, as said term is defined in Section
15-1201 of the Act or residential izal estate or defined in
Section 15-1219 of the Act. WNeither lortgagee, any of the
Noteholders nor any of the Lenders shalti be reguired to accept
the Property, any part or parts thereof or any other security
for the Indebtedness in satisfaction of alll or any part of the
Indebtedness. Neither Mortgagee, any of the Neoteholders nor
any of the Lenders shall be required to accept zny
apportionment of the Indebtedness to or among an-rart or parts
of the Property or any other security for the Indelitedness. If
any law now in force of which Mortgagor might take adwvantage
despite this Section shall be repealed or shall ceasc to.bke in
force after the date herecf, then such law shall not theiesafter
be deemed to preclude the application of this Section.

Section 2.06. Leases. Any foreclosure of this Mortgage
and any other transfer of all or any, part of the Property in
extinguishment of all or any part of the Indebtedness may, at
Mortgagee’s option, be subject to any or all leases of all or
any part of the Pruperty and the rights of tenants under such
leases. No failure to make any such tenant a defendant in any
foreclosure proceedings or to foreclose or otherwise terminate
any such lease and the rights of any such tenant in connection
with any such foreclosure or transfer shall be, or be asserted
to be, a defense or hindrance to any such foreclosure or
transfer or to any proceedings seeking collection of all or any
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part of the Indebtedness (including, without limitation, any
deficiency remaining unpaid after completion of any such
foreclosure or transfer).

Section 2.07, Suits To Protect Property. Mortgagee is
hereby irrevocably authorized, at Mortgagee’s option, to
initiate and maintain any and all suits and proceedings that
Mortgagee may deem advisable, at Mortgagor’s expense (a) to
prevent any impairment of the Property or of the security of
this Mortgage by any unlawful acts or omissions, (b} to prevent
the occurrence or continuance of any violation of this Mortgage
or of’any of the other Financing Documents, (c¢) to foreclose
this Mortgage, (d) to preserve and protect Mortgagee’s interest
in the Property, and (e) to restrain the enforcement of, or
compliance with, any law, ordinance, rule, regulation, order,
judgment, injunction or decree that may be unconstitutional or
otherwise invalin, if such enforcement or compliance might (in
Mortgagee’s judgment) impair the Property or the security of
this Mortgage or be- prejudicial to the interests of Mortgagee,
the Noteholders or the Lenders.

Section 2.08. Application of Money by Mortgagee. Any
money collected or received kv Mortgagee in connection with the
pursuit of any rights, powers or.remedies after the occurrence
of any Event of Default shall be applied, to the extent
permitted by law, in accordance vith the terms of the Trust

Agreenent.
Section 2.09.

{(a) No delay or omission of Morigacee, any of the
Noteholders or any of the Lenders to insist upon strict
performance of any obligation of Mortgagor undzr or in
connection with this Mortgage or any of the other Financing
Documents or to exercise any right, power or remedy available
after the occurrence of any Event of Default shall waive,
exhaust or impair any such obligation or any such right, nower
or remedy, nor shall any such delay or omission be constirued to
be a waiver of, or acquiescence in or to, any such Event of
Default. Notwithstanding any such delay or omission, Mortgagee
thereafter shall have the right, from time to time and as often
as may be deemed advisable by Mortgagee, to insist upon and
enforce strict performance of any and all obligations of
Mortgagor under or in connection with this Mortgage or any of
the other Financing Documents. Each and every right, power and
remedy available to Mortgagee after the occurrence of any Event
of Default may be exercised from time to time and as often as
may be deemed advisable by Mortgagee.

(b) No waiver of any Event of Default shall extend to
or affect any subsequent Event of Default or any other Event of
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Default then existing, nor shall any such waiver impailr any
rights, powers or remedies available to Mortgagee after the
occurrence of any Event of Default. After the occurrence of
any Event of Default (whether or not the Indebtedness or any
part thereof shall have been declared to be immediately due and
payable), Mortgagee, each of the Noteholders and each of the
Lenders may accept payments of amounts owing in respect of the
Indebtedness, and no such acceptance shall waive any such Event
of Default or result in any deceleration of maturity or in any
Indebtedness which shall have been declared to be due and
payable ne longer being due and payable, unless Mortgagee
expressly and specifically agrees in writing to any such waiver
or decelasration or that such Indebtedness is no longer due and
payable.

Section z.J¢. Remedies Cumulative. No right, power or
remedy now or hereafter available to Mortgagee, any of the
Noteholders, any of the Lenders or any receiver pursuant tec any
of the Financing Dccurents or pursuant to any law or judicial
decision, is or shall bz-exclusive of any other right, power or
remedy, and each and everv such right, power and remedy shall
be cumulative and concurrent and shall be in addition to each
and every other right, power znd remedy now or hereafter
available pursuant to any of the Financing Documents or
pursuant to any law or judicial decision. Notwithstanding
anything to the contrary set fortliin this Mortgage or in any
of the other Financing Documents, 1o act of Mortgagee shall be
construed as an election to proceed unider any one provision of
this Mortgage or of any applicable statute or other law to the
exclusion of any other such provision, statute or other law.

Section 2.11. Discontinuance of Proceedings., If
Mortgagee, any of the Noteholders or any of the-lenders shall
exercise any right, power or remedy available pursuant to this
Mortgage or any of the other Financing Documents or pursuant to
any law or judicial decision, and if such exercise ard any
related proceedings shall be discontinued or abandonad. for any
reasoh, or if any such proceedings shall result in a fipal
determination adverse to Mortgagee, to such Noteholders oo ito
such Lenders, then, to the extent permitted by law, Mortgaqor,
Mortgagee, such Noteholders and such Lenders thereafter shall
be restored to their respective former positions and to their
respective rights, powers and remedies under the Financing
Documents or otherwise relating to the Indebtedness, the
Property or any other security for the Indebtedness, and all
rights, powers and remedies of Mortgagee, such Noteholders and
such Lenders shall continue to be available as if no such
exercise and no such proceedings had occurred.

Section 2.12. Additional Security. If Mortgagee, any of
the Noteholders, any of the Lenders or any trustee or other
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fiduciary of Mortgagee, any of the Neteholders, or any of the
Lenders at any time holds additional security for, or any
guaranty of, all or any part of the Indebtedness (including,
without limitation, the Additional Mortgages), then Mortgagee,
such Noteholders, such Lenders or such trustee or fiduciary may
foreclose such security or otherwise enforce its rights, powers
and remedies with respect to, and realize upon, such security
or such guaranty (as the case may be), either before or
concurrently with or after a foreclosure or other enforcement
of this Mortgage or of any of the other Financing Documents,
without being deemed to have waived any rights, benefits, liens
or security interests evidenced by or arising under or in
connectiszn with this Mortgage or any of the other Financing
Documents' 2pd without being deemed to have made an election
thereby or/*tz have accepted the benefits of such guaranty or
such additionzi security (or the proceeds thereof) in full
settlement of the Indebtedness and of its rights with respect
thereto. No judyment, order or decree with respect to any of
the Notes or any of tba Revolving Notes or with respect to any
such guaranty or security, whether rendered in the State where
the Land is located or'elsewhere, shall in any manner affect
the security of this Mortgage, and any deficiency or other debt
represented by any such judoaznt, order or decree shall, to the
extent permitted by lav, be secured by this Mortgage to the
same extent that the Indebtedness shall have been secured by
this Mortgage prior to the rendering of such judgment, order or
decree. Mortgagor, for itself and for any and all persons who
may at any time claim through or undzr Mortgagor or who
hereafter may otherwise acquire any inierest in or title to all
or any part of the Property or any other security for the
Indebtedness, hereby irrevocably waives and releases, to the
extent permitted by law, all benefit of any end all laws that
would limit or prohibit the effectiveness of -anything set forth
in this Section.

c2E]R00Y

ARTICLE III.

MISCELLANEQUS

Section 3.01. Use of Certain Terms. Each reference in
this Mortgage to Mcrtgagor, Mortgagee, any of the Noteholders,
or any of the Lenders shall be deemed also to include the
successors and assigns of such person. Each reference in this
Mortgage to any gender shall be deemed also to include any
other gender, and the use in this Mortgage of the singular
shall be deemed also to include the plural and vice versa,
unless the context requires otherwise. As used in this
Mortgage, the term "person" shall mean and refer to any and all
individuals, sole proprietorships, partnerships, joint
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ventures, associations, trusts, estates, business trusts,
corporations (non-profit or otherwise), financial institutions,
governments (and agencies, instrumentalities and political
subdivisions thereof), and other entities and organizations.
Each reference in this Mortgage to the fees or other
compensation of any agents, contractors, attorneys or other
representatives of Mortgagee shall be deemed also to include
expenses and disbursements, as well as fees of
paraprofessionals and similar personnel (such as paralegals and
legal assistants).

Secyion 3.02. Headings. The headings of the Articles,
Sections, raragraphs and other subdivisions of this Mortgage
are for ccrnvanience of reference only, are not to be considered
a part of this Mortgage and shall not limit, expand or
otherwise affect any of the terms of this Mortgage.

Section 3.037 Notices. All notices, reports, demands,
requests and other cepmunications authorized or required under
this Mortgage to be givan to Mortgagor or Mortgagee shall be
given in the manner and to the addresses specified in the Trust
Agreement for the giving ‘of notices,

Section 3.04. Binding Effect. All covenants, agreements
conditions and other provisions ot this Mortgage shall run with
the Land and shall bind and inure to the benefit of Mortgagor,
Mortgagee, the Noteholders, the Lenders and their respective
successors and assigns, whether so expressed or not. If there
is more than one Mortgagor at any time: all undertakings of
Mortgagor under this Mortgage shall be-Jdeerad to be joint and

several.

Section 3.05. Provisions Subject to Applicable Laws;
Invalid Provisions To Affect No Others. All rights, powers and
remedies provided in this Mortgage may be exercised only to the
extent that the exercise thereof does not violate any law and
are intended to be limited to the extent necessary sc-that they
will not render this Mortgage invalid, illegal or
unenforceable. In the event that any of the covenants,
agreements, conditicns or other provisions of this Mortgage
shall be deemed invalid, illegal or unenforceable in any
respect, the validity, legality and enforceability of the
remaining covenants, agreements, conditions and other
provisions of this Mortgage shall in no way be affected,
prejudiced or disturbed thereby.

Section 3.06. Changes. Neither this Mortgage nor any
covenant, agreement, condition or other provision of this
Mortgage may be changed, waived, released, discharged,
withdrawn, revoked or terminated orally, or by any action or
inaction. In order to be effective and enforceable, any such
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change, waiver, release, discharge, withdrawal, revocation or
termination must be evidenced by a written document or
instrument signed by the party against which enforcement of
such change, waiver, release, discharge, withdrawal, revocation
or termination is sought, and then shall be effective and
enforceable only to the extent specifically provided in such

document or instrument.

Any agreement hereafter made by

Mortgagor, Mortgagee, any of the Noteholders or any of the
Lenders relating to this Mortgage or to any of the other
Financing Documents shall be superior to the rights of the
holder, nwner or bereficiary of any intervening lien or

encumbrance.

Neither the modification of this Mortgage or any

of the otiier Financing Documents nor the release of any part of
the Property from the lien of this Mortgage shall impair the

priority of suoch lien.

Saction 3.07.

Waiver of Conditions.

All conditions to any

agreement. or cbligation of Mortgagee under this Mortgage or
under any of the otier Financing Documents (including, without
limitation, any agreemert or obligation to make any
Compensation or other funus available to Mortgagor) are solely
for the benefit of Mortgagee, the MNoteholders and the Lenders.
Any or all such conditions (mav be waived or relaxed at any time

or times by Mertgagee.

No su:-h waiver or relaxation in any

particular instance shall affect Mortgagee’s discretion in
dealing with any such condition in any other instance.

Section 3.08.

No Bepefit to Thirua Parties.

Each covenant,

agreement, condition and other provisien of this Mortgage and
of the other Financing Documents is and’at all times shall be
deemed to be for the exclusive benefit of Mortgagqor, Mortgagee,

the Noteholders and the Lenders.

Mortgage or in any of the other
deemed to be for the benefit of
without limitation, the holder,
other lien or interest in or on
or the owner of any interest in

Section 3.09.

Exercise Of Discretion.

Nothing sel forth in this
Financing Documints shall be
any other person (including,
owner or beneficiaiy of any
all or any part of the Property
Mortgagor).

Each and every

decision, determinatior, estimate, request, consent or similar
matter to be made or given by Mortgagee from time to time
pursuant to or in connection with this Mortgage shall be within
Mortgagee’s sole, absolute and unlimited discretion, except to
the extent expressly and specifically provided to the contrary
in this Mortgage or in any of the other Financing Documents.

Section 3.10.

Representatives of Mortgagee.

All rights,

powers and remedies of Mortgagee under this Mortgage may be
exercised by Mortgagee itself or by its officers, employees,
agents, contractors, attorneys or other representatives.

GZI SO0y
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Section 3.11. Governing law. The grant of this Mortgage,
the creation of Mortgagee’s rights and interests hereunder, the
publication and perfection of the lien, security interest and
other rights and interests granted or otherwise arising
hereunder and the exercise of Mortgagee’s rights, powers and
remedies relating to the Property (whether specifically
provided in this Mortgage or provided by applicable law) shall
be governed by and construed in accordance with the internal
laws of the State in which the Land is located, without regard
to principles of conflicts of law. Otherwise, to the extent
permitted by applicable law, this Mortgage and the other
Financ¢ing Documents (including, without limitation, terms
relating “o usury considerations and terms relating to
Mortgagor’=-liability for any deficiency following any
foreclosure-ci, this Mortgage or any other transfe:r of all or
any part of ths Property in extinguishment of any part of the
Indebtedness) shell be governed by and construed in accordance
with the internai laws of the State of New York, without regard
to principles of corilicts of laws.

Section 3.12. Receipt of Copy Acknowledged. Each of
Mortgagor and Mortgagee heileby acknowledges that it has
received an accurate and campiete copy of this instrument as
executed by Mortgagor.

Section 3.13. Intentionally Onitted.

Section 3.14. Maximum Amount Secured. This Mortgage is
given not only to secure the Indebtednzcss, but also to secure
any other amount or amounts that may bc' obligatory advances or
made at the option of Mortgagee, Noteholders or Lenders, and
any additicnal disbursements as may be made Ly Mortgagee,
Noteholders or Lenders, in accordance with the terms of this
Mortgage and the Financing Documents, including tiiz Credit
Agreement. As provided in the Financing Documents, 'this
Mortgage shall secure any and all additicnal or further monies
which may be obligatory advances or made at the opticn. of
Mortgagee, Noteholders or Lenders, after the effective date
hereof, but any and all future advances secured by this
Mortgage shall be made not more than 20 years after the
effective date hereof. The total amount of Indebtedness
secured hereby may decrease or increase from time to time but
shall not exceed the principal sum of Eighty Million Dollars
($80,000,000). Except as otherwise provided in the Financing
Documents, nothing herein contained shall be deemed an
obligation on the part of the Mortgagee, Noteholders or
Lenders, to make any future advances.

Section 3.15. Revolving Credit. The Indebtedness
evidenced by the Revolving Notes ("Revolving Loan") which is
repaid by Mortgagor may be reborrowed pursuant to and in
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accordance with the Credit Agreement. Pursuant to Section
1302(b) (3) of the Act, notwithstanding any such repayment of
the Revolving Loan, all moneys advanced or applied under the
Credit Agreement shall have priority from the date this
Mortgage is recorded.

Section 3.16. Interest Rate Agreement. Mortgagor has
entered into, or may in the future enter into, agreements for
Rate Hedging Obligations ("Interest Rate Agreement") with FNEC
or any other Lender, pursuant to which Mortgagor will be
requires to make certain payments to Mortgagee, FNBC or such
other Lender as provided in such Interest Rate Agreement.
Mortgagcr agrees that payments due under any Interest Rate
Agreement shall constitute an obligatory advance of loan
proceeds seccced hereby, whether or not the total indebtedness
exceeds the face.amount of the Revolving Notas as provided in
the Interest Raleé Agreement.

Section 3.17. '‘Wualver of Jury Trial; Submission to
Jurisdiction; Waiver of-Cervice and Venue. Mortgagor reaffirms
and incorporates herein the provisions of the Note Purchase
Agreement and Credit Agreeuent (a) waiving jury trial and
service of process and (b) submitting to jurisdiction and venue.

Section 3.18. Substitutior of Security Trustees. Pursuant
to the terms of the Trust Agreewmeiit, the Noteholders and the
Lenders may remove and replace Moirtgagee as security trustees
thereunder.

ARTICLE IV.
ADDITIONAL MORTGAGES

Mortgagor acknowledges and agrees that the .Indzbtedness
secured hereby is secured by the Property and various other
collateral, without limitation, including at the time-of
execution of this Mortgage, the Property described in Lbe
Additional Mortgages which have been filed in other
jurisdictions and States. Mortgagor specifically acknowjedges
and agrees that none of those properties, in and of itseli; if
foreclosed upon would be sufficient to satisfy the outstanaing
amount of the Indebtedness. Accordingly, Mortgagor
acknowledges that it is in Mortgagor’s contemplation that the
various Additional Mortgages and the other collateral pledged
to secure the Indebtedness may be pursued by Mertgagee in
separate proceedings in the various States and counties where
such collateral may be located and additionally that Mortgagor
and other parties liable for payment of the Indebtedness will
remain liable for any deficiency judgments in addition to any
amounts Mortgagee may realize on sales of other properties or
any other collateral given as security for the Indebtedness.
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Specifically, and without limitation of the foregoing, it is
agreed that it is the intent of the parties hereto that in the
event of a foreclosure of this Mortgage or any of the
Additional Mortgages in any separatie proceeding, that the notes
evidencing the Indebtedness shall not be deemed merged into any
judgment of foreclosure, but shall rather remain outstanding.
It is the further intent and understanding of the parties that
Mortgagee, following an Event of Default, may pursue all of its
collateral with the Notes and Revolving Notes remaining
outstanding and in full force and effect notwithstanding any
judgment. of foreclosure or any other judgment which Mortgagee
may obctain.

Mortgagee shall be entitled to enforce payment and
performance 05 the Indebtedness and to exercise all rights and
powers under thiz Mortgage or under any Financing Document or
other agreement or any laws now or hereafter in force,
notwithstanding Lhat some or all of the Indebtedness may now or
hereafter be otherwise secured, whether by mortgage, deed of
trust, pledge, lien, ‘assignment or otherwise, including, but
not limited to the Add.tional Mortgages. Neither the
acceptance of this Mortgaaz nor its enforcement, whether by
court action or pursuant to_pzwer of sale, shall prejudice or
in any manner affect Mortgagee’s right to realize upon or
enforce any other security now or hereafter held by Mortgagee,
it being agreed that Mcrtgagee shall be entitled to enforce
this Mortgage and any other security now or hereafter held by
Mortgagee in such order and manner as it may be in its absolute
discretion determine. No right or remzcdy herein conferred upon
or reserved to Mortgagee is intended to pbe exclusive cf any
other remedy herein or by law provided or permitted, but each
shall be cumulative and shall be in addition to every other
right and remedy given hereunder or now or hereafter existing
at law or in equity or by statute. Every power or remedy given
by any of the Financing Documents to Mortgagee, ox| to which
Mortgagee may be otherwise entitled, may be exercised
concurrently or independently, from time to time and ao often
as may be deemed expedient by Mortgagee, and Mortgagee ray
pursue inconsistent remedies.

g2 SO0

Mortgagor acknowledges and agrees that the Property and the
property encumbered by the Additional Mortgages are located in
one or more States and therefor Mortgagor waives and
relinquishes any and all rights it may have, whether at law or
equity, to require Mortgagee to proceed to enforce or exercise
any rights, powers and remedies it may have under the Financing
Documents in any particular manner, in any particular order, or
in any particular State or other jurisdiction.

Furthermore, Mortgagor acknowledges and agrees that
Mortgagee shall be allowed to enforce payment and performance
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of the Indebtedness and to exercise all rights and powers
provided under this Mortgage, the other Financing Documents, or
any of them, or under any provision of law, by onhe or more
proceedings, whether contemporaneous, consecutive or both in
any one or more States in which the security is located.
Neither the acceptance of this Mortgage, or of any other
Financing Document, nor its enforcement in one &$tate, whether
by Court action, power of sale, or otherwise, shall prejudice
or in any way limit or preclude enforcement of the Financing
Documents, or any of them, through one or more additional
proceedinys, in that State or in any other State.

Mortgsger further agrees that any particular proceeding,
including without limitation, foreclosure through court action
(in a state or federal court) or power of sale, may be brought
and prosecuted ‘ir the local or federal courts of any one or
more States as to zll or any part of the Property or the
property encumbered oy the Additional Mortgages, wherever
located, without regaxd to the fact that any one or more prior
or contemporaneous proczedings have been situated elsewhere
with respect to the same-cr any other part of the Property and
the property encumbered by ihe Additional Mortgages.

Mortgagee may resort to any sther security held by
Mortgagee for the payment of tha Indebtedness in such order and

mahner as Mortgagee may elect.

Notwithstanding anything contained berein to the contrary,
Mortgagee shall be under no duty to Mortyagor or others,
including, without limitation, the holder of any junior, senior
or subordinate mortgage on the Praoperty or any part thereof or
on any other security held by Mortgagee, to @wercise or exhaust
all or any of the rights, powers and remedies a2veilable to

Mortyagee.
ARTICLE V.
TRUSTEE’S DUTY OF CARE

Mortgagee shall not be liable for any acts, omissions,
errors of judgment or mistakes of fact or law including,
without limitation, acts, omissions, errors or mistakes with
respect to the Property, except for those arising out of or in
connection with Mortgagee’s gross negligence or willful
misconduct, or failure to use reasonable care with respect to
the safe custody of any moneys or securities in Mortgagee’s
possession. Without limiting the generality of the foregoing,
Mortgagee shall be under no obligation to take any steps
necessary to preserve rights in the Property against any other
parties but may do so at its option, but all expenses incurred
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in connection therewith shall be for the sole account of
Mortgagor, and shall be added to the Indebtedness secured

hereby.

IN WITNESS WHEREOF, Mortgagor has caused this Mortgage to
be executed as of the day and year first above written.

ARCHIBALD CANDY CORPORATION, an
Illinois corporation

by N P

Title: VAL

Aot E.. M
1756R (1)
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'STATE OF WEW York }
) ss.
COUNTY OF A& 2@?/( )

1, ROCrweL TEM: , a Notary Public in a and for the

said Coz;nty nd State aforesaid, DO HEREBY CERTIFY, that

- MEX , the yice PRESQENT of Archibald Candy
Corporation, aa/_/leli#ois corporaticn, personally known

to me to be the same person whose name is subscribed to the
foragoing instrument as such - / appeared before

me tiais day in person and acknowledged that (s)he signed and
delivered the said instrument as his(her) own free and

voluntury act and as the free and voluntary act of said
corporatian, for the uses and purposes therein set.forth.

TH
Given viader my hand and notarial seal this ‘369 day of
OCTOLE L,

ot e, 1991,
<~

Notary Public ¢

ROCKWELL
Notary Pubiic, smrsr 54'“@5 York

No. 482741
Qmmwuwnwwﬁ
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SENIOR SFECURE(: @

FMCAN ACQUISITICN .
10.29% Senior Seci -

PDue 1899

Nio. R-1

$30,900,000 Qoicber 30, tunl

FMCAN ALQUISITION CORP., an Illinorvs vurpevation (bhe
“Rarrawer"y, foar value reecived, hereby viomises to pay 4o
Jackson National ife Ingurance Company oS¢ regtztersd asiigrn
v the Thirty-[irst-day of October, 1999 the praincipal amcunt
af THIRTY MILLION DOLLARS ($30,000,000) and te pay intwiwst
(calculated for actiai days eslapard an rie Sanis of a4 3E0-day
ysar) on Lhe principal ‘sisount from time <o time remaining
unpaid heteon at the rale of 10.25% per annum {com Lhe dats
harenf until maturity, payable in cash guarterly on the lase
day of January, April, July and Octoher in each year rommenc'ng
January 31, 1992, and at matutily. The Borrower turther ani=es
to pay on demand interest (g0 compuleéd) al Lthe yale of 12.27%
pev annum npan the accurrence and aurring the continuance of any
Event of Default, on the principal halance rhurenf fiom +ime bn
bime vulslendiag., Payments of princioal, prepayment charges
{1f any) herecof and intetest heitevn ale payable in svcurddnow
with Sectinn 4 anA foheMile I nf the Noto Barchasc Agrocment
reterred to below.

Thin Baniaor Sccured Note is one of the 10.25% Senliuvs
secured Notes Due 1329 af the Bnrrower in the aggrosate
principal amount ot $30,000,000 issued cr %o Le isgusd unde
and pursuant to the Lerms and provisions ot that cert2an Nole
Purchasa Agreement (the “Purchase Ayieenent”), dated as of
October 30, 1991, entmered inta hy the Rorrawer angd Fannie May
Huldings. Inc., a Delaware corporation -t which Bocrower i3 A
dircet wholly-vwned subsidiacy ("Heldings"), with the originsl
rurchaser theratn referred to, and this Senior Secured Note and
the holder hereof are entitled equally and ratably with rhe
holders uf all vthyr Senior Securad Netes cutstanding under <he
ensrhase Agraeament to all the benefits viovided For therapy or
referred to tharein, to which Purchase Agieement refargnce 13
hereby made for a statement thereof. Capitalized terms used
herein without definition shall have the respective meanings
ascribed to them in the Purchase Agieement,

CTT[|O0Y
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This Seanicr secured Note ju guatan o by Heldirgs parsaant
ta the Holdings Guatantee, dated Oclobe:r 3y, Ludl, cxcourted hy
Holdings pursuant to uection 7,15 of tew ancisiaqe Agreement and
18 to ba guaranteed by cach Subsidiaty I the Boitwest (ulhet
than Non-Material Subsididcies) pursuar' Lo Suhsidiary
Gusranleas, in accordance with Sections 7.15 and 11.17 of the
Furchaga Agreement .

This Senior Secured Note and the Tndeht adnaas evidenced
hetepy are and shall at all times be and remain secured, to the
axtent jand in the manner set forth in the Secucily Pooumant s,

This (Sanior Secured Note and the other Senivt Seouted dnieg
outstanding wnder the Purchase Agresment may ha daclarad due
priar to the’r expressed maturity dates, and veitain prepaymwnt
charges are recuired tn ha pald thereon, all 1n the 2vents, »nn
Lhe terms and in- the manner and amounts pruvided in the
Purchase Ayteenwnl

The Seniocr Secured Notes are not subject in pregayment or
tedemption at the option of the Borrower prier to their
axpressed maturity dates, except on tie tetns and cundilins
and in the amounta sat farty 4 the Purchase Agreement.

Thig Senior Securaed Note 15 Z@jistered on the books of the
Borrower and is transferable only ©v surrender Lhereot ar tna
principal office of the Rorrowar diuly endersed or accompanied
by & written instrument of transfer duly executed by the
registered hulder of Lhis Senior Secured wnte or its attorney
duly authnrized in writing. Payment of or/on account of
principal, premium, if wny, and interast on Ehis Renior Secured
Note shall ha mada only to or upon the order in writing of the

reqistered holder.

THIS SENLOR SECURED NOTE SHATI. BFE CONBTRUED IN ACCORDANCE
WITH ANN BHATI, BE GQOVERNED BY THE LAWS OF LHE STATE CF _LEW YORK

(WITHOUT GIVING EFFECT TO THE CHOTCE OF TAW PRINCIPLES Of SUCH

STATE).
FMCAN ACQUISITION CURP.

By:

0232¢/1

CSrsOCYT
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EXHIBIT 2

Form of Revolving Notes
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$10,000,00¢ October __, 1991

FMCAN ACQUISITION CORP., a Delaware corporation (the “"Borrower"),
promises tc pay to the order of THE FIRST NATIONAL BANK OF CHICAGO
(tha "Lender") the lesser of the principal sum of Ten Million Dollars
or the aggregate unpaid principal amount of all Loans made by the
Lender to the Borrower pursuant to Article Il of the Credit Agreement
(83 the same may be amended or modified, the “Agreement") hereinsfter
referred to, in immediately available funds at the main office of The
First National Bank of Chicago in Chicago, Illinois, as Agent,
together with interest on the unpaid principal amount hereof at the
rates and on the dates set forth in the Agreement. The Borrower shall
pay the priacipal of and accrued and unpaid interest on the Loans in
full on the facility Termination Date and shall make mandatory
payments as are :equired to be made under the terms of Section 2.6 of
the Agreemant.

The Lender shall, 2nd is hereby asuthorized to. record on the
schedule atteched heret¢o. or to otherwise record in accordance with
1ts usual practice, the fate and amount of each Loan and the date and
smount of each principal paynent hereunder.

This Note is one of the Notes issued pursuant to, and is entitled
toe the benefits of, the Credit Arrecement, dated as of October __,1981,
among the Borrower, Fapnie May lioldings, Inc., The First National
Bank of Chicago, individually and-4s Agent, and the lenders named
therein, including the Lender, to “wnich Agreement, as it may be
amended or modified from time to time, {eference is hereby made for a
statement of the terms and conditiows which govern this Note,
including the terms 8nd conditions unde: which this Note may be
prepaid or its maturity date accelerated and . inder which this Note is
secured, Capitalized terms used herein and not otherwise defined
herein are used with the meanings attributed to tiiem in the Agreement.

FMCAN ACQUISITION CCRP.

By:

Print Name:

Title:
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NOTE OF FMCAN ACQUIST Ueorp,] «
DATED OCTOBER __; 1991

Principal Maturity principal
Amount of of Interest Amount Unpaid
Loan —Rariod ~kaid_ Balange
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Rescription of Land

Shop No, 201

LOTS 4, 5, 6, 7, B, &, AND 10 IR BLOCK 4 IN H. 0. STONE AND COMPANY'S 95TH
STREET COLUMBUS MANOR, X SUBDIVISION OF THE NORTH 1/2 OF THE NORTH WEST 1/4 OF
HE NORTH WEST 1/4 AND THE SOUTH WEST 1/4 OF THE NORTH WEST 1/4 THE NORTH WEST
1/4 OF SELCTION &, TOWNSHIP 37 NORTH, RANGE 13 EAST OF THE THIRD PRINCIPAL
MERIDIAN, . BXCEPTING FROM LOT 10 IN BLOCK 4 OF H. Q. STONE AND COMPANY'S 95TH
STREET COLUMRUS MANOR SUBDIVISION THE FOLLOWING TRACT OF LAND: SEGINNING AT THE
NORTH WEST CCPER OF SAID LOT 10, THENCE BAST ALONG THE NORTH LINE OF SAID LOT A
DISTANCE OF 4&. 0: FEET TO THE NORTH EAST CORNER THEREOF, THENCE SOUTHWESTERLY
ALONG A STRAIGHT LZINE A DISTANCE OF 36.47 FEET TO A POINT ON THE WEST LINE OF
SAID LOT, A DISTANCE OF 26.04 FEET SOUTH OF SAID NORTHWEST CORNER; THENCE NORTH
ALONG THE WEST LINZ OF LOT 10 A DISTANCE OF 26.04 FEET TO THE POINT OF
BEGINNING) IN COOK COUNT. ILLINOIS

Permanent Index No.s: 24-08-130-001
24-08< u0-002
24-08~-10%4-003
24-08-100G-004
24-08-100-085
24-08-100-00¢
24-08-100-0QC7

Common Address: 6351 W. 95th Street, Oak wawn, Illinois 60453

A AN St &
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Shop No. 201

A
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vt MORTGAGE, SECURITY AGREEMENT,
(\ ASSIGNMENT OF RENTS AND LEASES,
FIXTURE FILING AND FINANCING STATEMENT
~—
)

DATED AS OF October 20, 1991

ARCHIRALD CANDY CORPORATION,
as Mortgagor

. In Favar Of
‘ WILMINGTON TRUST ZOMPANY
and WILLIAM J, WADE, as Trustees

-1

as Mortgaqee
iy
%é

rANS I %

a5y

THIS INSTRUMENT WAS PREPARED BY AND RECORDED COUNTERPARTS
SHOULD BE RETURNED T0: GREGORY A. THORPE, EBSQ. SONNENSCHEIN
NATH & ROSENTHAL, 8000 SEARS TOWER, CHICAGO, ILLINOIS 60606




